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ATTACHMENT D – MANAGING TAXATION RISKS  

• The foreign investment framework complements and supports broader initiatives to address 
multinational tax issues as the impact on Australian taxation revenue and the integrity of the 
tax system are key considerations when assessing the national interest implications of a foreign 
investment proposal.  
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Treasury Update: Compliance 

Decision required 

The Board is asked to: 

• Note  the report on compliance activities (Attachment A).
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Conditions Library 

• The Compliance Branch recently undertook a review of board and governance conditions to 

assess the extent to which these conditions are practical and effective in mitigating current 

and emerging risks to Australia’s national interests.  

• The board and governance conditions are intended to strengthen the likelihood that the 

board and senior management of the investor/target company will operate in a manner 

which is not contrary to the national interest and which is consistent with Australian 

business practice. 

• The review found: 

– Used effectively, board and governance conditions can be useful in mitigating risks to 

Australia’s national interests arising from foreign investment, including the risk that 

foreign involvement in company decision-making leads to outcomes which do not 

reflect Australia’s corporate governance standards, community expectations or are 

otherwise not based solely by commercial rationale.  
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Resourcing implications 

Nil 

Risks 

Not applicable 

Consultation 

Progress on RPSU’s priorities has been, and will continue to be, achieved through consultation and 

collaboration across FID. 

 

Sharon Nyakuengama 

Assistant Secretary Practice & Systems Branch   

Foreign Investment Division  

P:   

M:  

15 February 2023 
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– Conditions must also be allowable (that is, imposed on the investor itself (and not the 

target)), outcomes focused, risk based, workable, efficient, clear, observable, 

compliant with domestic and international obligations, and enforceable. 

• Where a condition does not meet all of these requirements, it should not be recommended. 

What makes a condition ‘necessary’ and ‘effective’? 

• The FATA mandates that conditions imposed on investments must  be necessary to ensure 

the action will not be contrary to the national interest or, for decisions in relation to actions 

specified in section 74(1A) of the Act, contrary to national security. 

– In  order to be necessary, there must be a nexus between the imposed condition and 

the identified risk. The condition must treat the risk. 

• A condition must also be determined to likely be effective in managing the identified risk, to 

be able to be considered necessary.  

– A condition that is unlikely to mitigate the risk, or does not directly mitigate the risk, is 

unlikely to be considered effective and will therefore not be necessary to mitigate that 

risk. 

– Conditions that merely ‘nudge’ an investor to act in a certain way, but do not directly 

require it, are unlikely to be considered effective.  

– Similarly, conditions that require/prohibit a certain activity or action, with the 

intention that this will influence a flow-on activity or action (the actual targeted risk), 

are unlikely to be considered to meet this threshold.  

• In addition to the above, an imposed condition must also represent the best available way to 

mitigate identified national interest or national security risks. 

Limitations of conditions in risk management 

• Where a risk is identified but a condition cannot be applied that satisfies the Conditions 

Framework, then that risk should not be managed by the imposition of conditions under the 

Foreign Investment Framework. 

• Consideration should be given to whether the risk can/is mitigated by other means (for 

example, other domestic legislation), or whether the acquisition should be prohibited from 

proceeding entirely. 
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Resourcing implications 

Nil 

Consultation 

Not applicable 

   

 

Sharon Nyakuengama 

Assistant Secretary – Practice and Systems Branch 

Foreign Investment Division 

 

and 

 

 

 – Investment Review Branch 

Foreign Investment Division 
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Guidance note on conditions principles 
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