

















Financial Systems and Services Division










Subject: FW: AGS advice required:§42 ~ [SEC=OFFICIAL:Sensitive,
ACCESS=Legal Privilege]

OFFICIAL:Sensitive
Legal Privilege

As requested.

Kind regards
Emilie
OFFICIAL:Sensitive
Legal Privilege
From: Lukeman, Anna
Sent: Tuesday, 31 March 2015 1:57 PM

To: 1220 @TREASURY.GOV.AU>

Cc: TREASURY.GOV.AU>; 822
§22  (@TREASURY.GOV.AU>;822  @ags.gov.au; Legal Services
—@TR EASURY.GOV.AU>

Subject: RE: AGS advice required:_[DLM=Sensitive:LegaI]




Happy to discuss

Anna Lukeman

Senior General Counsel

Client Counsel for the Treasury
Australian Government Solicitor

-@TREASU RY.GOV.AU o _@_ag;gm

Important: This message may contain confidential or legally privileged information. If you think it
was sent to you by mistake, please delete all copies and advise the sender. For the purposes of
the Spam Act 2003, this email is authorised by AGS

From:$22

Sent: Thursday, 19 March 2015 12:12 PM
To: Lukeman, Anna

Cc:
Subject: AGS advice required: [DLM=Sensitive]

Hi Anna,

As discussed, we would like to request some advice in your capacity as Australian Government
Solicitor on the following issue.




As mentioned on the phone, please let me know if at any stage if the advice will be not covered
by the general retainer (i.e. if we would be required to get an approval to pay for separate
advice).

Also, please contact myself or _ (Cc’'d into this email) if you have any questions on




any of this.

Kind regards,

s 22

Analyst, Banking and Capital Markets Regulation Unit
Financial Systems and Services Division

The Treasury, Langton Crescent, Parkes ACT 2600

T:5 22

Es 22 @TREASURY.GOV.AU



s 11C(1)(a)






ps22
email$22  @ireasury.gov.au
From: Formss 47E(d) ~ @treasury.gov.au]

Sent: Friday, 28 October 2016 10:29 AM

To: Legal Services

Subject: A new legal service request has been submitted

Link to legal service request

Requesting topic: Government and Administrative

Requesting officer:s22
Requesting officer extension _
Requesting officer group: Markets Group

If you are from Revenue Group, have you obtained the approval of the GM-LDP to submit
the request:

Requesting officer level: EL1
Requesting officer division: Financial System Division

Matter name: S 42

Brief description of advice sought:

Anna provided advicetoS22 ~ on 31 March 2015 regardin

We would like further advice on:

Do you believe this request for advice would cost less than $2,000.00?: Yes

Is the advice being requested tied or untied?: Tied

Response time required: 2-3 days






Sensitive: Legal

14 December 2020 - Summary of Further Draft External Counsel Advice to Finance

Sensitive: Legal
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HiS 22
Attached are the following documents:

1. The draft transcript of the PJC hearing on 27 August 2021 (see pages 26 and 27 of the
transcript (or 30 and 31 of the pdf) in relation to the Prime Trust matter); and
2. ASIC’s draft answers to questions on notice in relation to the Prime Trust Action Group CDDA

application.

We would be grateful for any comments Treasury may have in relation to the draft answers. If
you have any questions or would like to discuss please let me know.

Kind regards,

Chris Savundra
General Counsel

Australian Securities and Investments Commission

Level 5, 100 Market Street, Sydney NSW 2000

s 22
s 22 @asic.gov.au _
ASIC logo
2]
s 22 @asic.gov.au
From:s 22 @TREASURY.GOV.AU>
Sent: Wednesday, 25 August 2021 9:03 AM
To:S 22 @asic.gov.au>
Cc:s 22 @asic.gov.au>; Zaheed, Mohita
s 22 @treasury.gov.au>;S 22 @TREASURY.GOV.AU>;
s 22 @TREASURY.GOV.AU>; S 22
s 22 @TREASURY.GOV.AU>; S 22
s 22 @TREASURY.GOV.AU>

CrA _NCCICIAL.C -

Subject: FW: Prime Trust Action Group - CDDA application [SEC-CFHCIAL:Sensitive,

A~~~ [ Y | 1
MoCLUY LUgUl T HIVIICEY]

EXTERNAL EMAIL: Do not click any links or open any attachments unless you
trust the sender and know the content is safe.

UFFICIAL.SElSIUve

Lbyul7I IIVI:\;&\;
Hi Chris

Thank you for sending through these points. Mohita has asked me to respond on her behalf.



Happy to discuss

Kind regards

Redress Unit |Regulators Redress and Insurance Branch |Financial System Division |Markets
Group

The Treasury, Langton Crescent, Parkes ACT 2600
treasury.gov.au

WWW.tr ry.gov.
Follow us: Twitter | LinkedIn | Facebook
ROl ...
I Ll
From: Zaheed, Mohita treasury.gov.au>
Sent: Tuesday, 24 August 2021 6:59 PM

To: TREASURY.GOV.AU>

Subject: Fwd: Prime Trust Action Group - CDDA application {SEC-CFHCiAL:Sensitive;-
\CEESE Priviteac]

Sent from my iPhone

Begin forwarded message:

From: Chris Savundra asic.gov.au>



Date: 24 August 2021 at 6:57:41 pm AEST

To: "Zaheed, Mohita"§22  @treasury.gov.au>
822 @asicgovau>

Subject: Prime Trust Action Group - CDDA application [SEC=OFFICIAL:Sensitive,
ACCESS=Legal-Privilege]

Sriilesed fidant

Hi Mohita,

Kind regards,

Chris Savundra
General Counsel

Australian Securities and Investments Commission
Level 5, 100 Market Street, Sydney NSW 2000

§22 1 @asic.gov.au _
ASIC logo

asic.gov.au




Please consider the environment before printing this document.

Information collected by ASIC may contain personal information. Please refer to our
Privacy Policy for information about how we handle your personal information, your
rights to seek access to and correct your personal information, and how to complain
about breaches of your privacy by ASIC.

This e-mail and any attachments are intended for the addressee(s) only and may be
confidential. They may contain legally privileged, copyright material or personal and /or
confidential information. You should not read, copy, use or disclose the content without
authorisation. If you have received this email in error, please notify the sender as soon
as possible, delete the email and destroy any copies. This notice should not be
removed.

Please Note: The information contained in this e-mail message and any attached files
may be confidential information and may also be the subject of legal professional
privilege. If you are not the intended recipient, any use, disclosure or copying of this e-
mail is unauthorised. If you have received this e-mail by error please notify the sender
immediately by reply e-mail and delete all copies of this transmission together with any
attachments.

Please consider the environment before printing this document.

Information collected by ASIC may contain personal information. Please refer to our Privacy Policy for
information about how we handle your personal information, your rights to seek access to and correct
your personal information, and how to complain about breaches of your privacy by ASIC.

This e-mail and any attachments are intended for the addressee(s) only and may be confidential.
They may contain legally privileged, copyright material or personal and /or confidential information.
You should not read, copy, use or disclose the content without authorisation. If you have received this
email in error, please notify the sender as soon as possible, delete the email and destroy any copies.
This notice should not be removed.









QoN 013
Extract - Hansard page 27

Mr HILL: Thank you; that's very helpful. My final question on that topic is: have you been asked for any
input on an act of grace or a CDDA claim assessment in relation to the Prime property trust collapse?
Mr Savundra: I'd like to take that on notice, Mr Hill. I'm not aware of any. If the report in the paper is
correct around Treasury's position, | wouldn't have thought that they would, given that they don't feel
that they're in a position to make a determination.

Mr HILL: The stated reason was that they didn't want to interfere with ASIC's independence, which |
think, left the readers, or me at least, to throw my hands up in the air and going, 'Really? Someone's
got to be responsible!' If you don't have the delegation, it makes no logical sense to say that the
Treasury wouldn't assess it because it would interfere with your independence. But, anyway, we will
take that up with Treasury.

Answer

ASIC has not been asked to provide input into any assessment of a claim made under the CDDA
Scheme by unitholders of the Prime Trust.

At the request of the Department of Finance, ASIC has provided a response to an act of grace
payment application made to the Department of Finance by unitholders of the Prime Trust. This matter
remains ongoing.









We also attach, for information, letters sent to the Prime Trust Action Group in relation to this
matter, which are referenced in Mr Butler’s request.

The relevant policy unit is happy to discuss.

Thanks,

s22
§22  Media and Speeches Unit
§22 | Media hotline: +61 2 6263 2300

OFFICIAL:Sensitive
Legal Privilege

UNOFFICIAL

From:$22  @TREASURY.GOV.AU>

Sent: Wednesday, 11 August 2021 5:18 PM

To: Media <media@treasury.gov.au>

C::s22  @TREASURY.GOV.AU>; Treasurer Media
<TreasurerMedia@TREASURY.GOV.AU>

Subject: Fwd: Questions re application by Prime Trust victims under CDDA scheme
[SEC=UNOQFFICIAL]

Hi team,

Can the department please draft a response to the inquiry below?

Sent from Workspace ONE Boxer



From: Ben Butler <ben.butler@theguardian.com>

Date: 10 August 2021 at 4:49:00 pm AEST

Subject: Questions re application by Prime Trust victims under CDDA scheme
To: Treasurer Media <TreasurerMedia@TREASURY.GOV.AU>

Hi,

I am working on a piece about an application for compensation made to ASIC by a
group of investors in a failed aged care group known as Prime Trust.

This was an extremely large collapse, with investor losses of c$550m.

ASIC's page on action taken against its directors contains a useful recap of the
fallout: https://asic.gov.au/about-asic/news-centre/key-matters/prime-trust

With the legal action at an end, in investors in Prime Trust (who have lost their
entire investment) applied to ASIC for compensation under the scheme for
Compensation for Detriment caused by Defective Administration in February 2019.

The essence of the application, which is for ¢5200m, is that there has been
defective administration by ASIC over the years, in large part through granting and
continuing to grant financial services licenses to an entity associated with Prime
Trust principal Bill Lewski in circumstances where ASIC knew or ought to have
known that he was not of good character.

However, the merits of the application have never been decided.

This is because ASIC says its authorisation to decide such applications was revoked
in 2015 and it is therefore a matter for the minister.

However, assistant minister Jane Hume and Treasury officials have told the
investors that the Treasurer will not decide their claim because to do so would
intefere with the indepedence of Asic in relation to individual cases.

It therefore appears that no-one in government is willing or able to look at the
merits of the application.

My questions are:

1. What happened in 2015 that meant that ASIC could no longer decide CDDA
applications? Was this a one-off decision, related only to ASIC, or part of a broader
policy of bringing CDDA applications up the hierarchy to the relevant minister? Why
was this decision made?

2. In 2015, why did the government not put in a place for deciding ASIC claims
given the position adopted by the government that the Treasurer could not decide
applications against it for the reasons given above?



3. Regarding the claim that deciding the CDDA application lodged by the investors
would breach ASIC's independence, the investors tell me this is not the case (and
have some fairly detailed legal argument as to why this is so). Can you provide
some supporting argument and evidence for your position?

4. The investors feel they are under pressure from the government to abandon
their CDDA claim and instead apply for an act of grace payment. They do not want
to do so because an act of grace application can be rejected without reason while
CDDA applications require detailed reasons that the government has to be able to
stand behind. Are you dodging public accountability for refusing the investor
claim?

5. Are you concerned that granting a $200m claim would blow a hole in ASIC's
budget and is this a reason why you have refused to consider the claim?

6. Is there anything else you would like to tell me about the investors' CDDA
application and your response to it?

Happy to discuss, | am on the mobile.
As there's a bit to this inquiry, could you provide answers by 4pm on Thursday?
Please acknowledge receipt of this inquiry.

Yours,

Ben Butler
Senior business reporter
The Guardian | Australia

Level 4, 607 Bourke St
Melbourne VIC 3000

theguardian.com/au

Download the Guardian app for Android and iOS

This e-mail and all attachments are confidential and may also be
privileged. If you are not the named recipient, please notify the sender
and delete the e-mail and all attachments immediately. Do not disclose
the contents to another person. You may not use the information for



any purpose, or store, or copy, it in any way. Guardian News & Media
Limited is not liable for any computer viruses or other material
transmitted with or as part of this e-mail. You should employ virus
checking software.

Guardian News & Media Limited is a member of Guardian Media Group plc. Registered
Office: PO Box 68164, Kings Place, 90 York Way, London, N1P 2AP. Registered in
England Number 908396



From: Media

Sent: Friday, 27 August 2021 5:06 PM

To: ben.butler@theguardian.com

Cc: Media

Subject: RE: Follow-up re CDDA scheme and ASIC [SEC=UNOFFICIAL]
UNOFFICIAL

Hi Ben, see response from the Treasury below, on background only:

As previously advised, the Department of Finance, Australian Securities and Investments Commission (ASIC) and
Department of Treasury, in previous correspondence with investors of The Prime Retirement and Aged Care
Property Trust (Prime Trust), have outlined that the enabling legislation for the ASIC prevents the Minister from
making a Compensation for Detriment caused by Defective Administration (CDDA) scheme decision for applications
against ASIC. This is because ASIC’s enabling legislation provides ASIC with independence from the portfolio
Minister’s directions on individual cases, which is incompatible with the CDDA Scheme.

However, investors in the Prime Trust are able to seek compensation by making an application to the Department of
Finance for an act of grace payment under the Public Governance, Performance and Accountability Act 2013, and
are able to achieve the same practical outcome as could have been achieved under the CDDA scheme.

Under both mechanisms an application is: considered on its merits; afforded procedural fairness (including by
providing reasons for decision); and subject to review by the Commonwealth Ombudsman. Act of grace claims can
also be reviewed by the Federal Court under the Administrative Decisions (Judicial Review) Act 1977.

Thank you,
Angela

Media Unit
The Treasury, Langton Crescent, Parkes ACT 2600
Phone: +61 2 6263 2300

www.treasury.gov.au
Follow us Twitter LinkedIn Facebook

From: Ben Butler <ben.butler@theguardian.com>

Date: 27 August 2021 at 1:57:50 pm AEST

Subject: Follow-up re CDDA scheme and ASIC

To: Treasurer Media <TreasurerMedia@TREASURY.GOV.AU>

Hi,

ASIC was questioned on this issue, which I've previously asked your office about, at PJC this
morning.



ASIC's general counsel, Chris Savundra, said: " | think ASIC stands sort of ready, willing and able to
deal with CDDA applications if an authorisation is so granted, but obviously that's a matter for the
minister."

He said questions as to why the Treasurer or an assistant treasurer cannot resolve such a claim are
questions for Treasury. Previously, complainants have been told this was because doing so would
somehow infringe on the independence of ASIC.

He also said that he was not sure why ASIC's authorisation to decide CDDA claims lapsed in 2015 but
he thought it was because the authorisation was personal to the then assistant treasurer, Josh
Frydenberg (who obviously now is treasurer).

Can the treasurer respond to the above statements?

In particular, given ASIC is ready, willing and able to decide CDDA claims, will you restore its
authorisation to do so?

If not, why not?

Thanks,

Ben Butler
Senior business reporter
The Guardian | Australia

+61 (0) 432 543 978
+61 (0) 3 8199 8221

ben.butler@theguardian.com

Level 4, 607 Bourke St
Melbourne VIC 3000

theguardian.com/au

Download the Guardian app for Android and iOS

This e-mail and all attachments are confidential and may also be privileged. If you
are not the named recipient, please notify the sender and delete the e-mail and all
attachments immediately. Do not disclose the contents to another person. You may
not use the information for any purpose, or store, or copy, it in any way. Guardian
News & Media Limited is not liable for any computer viruses or other material
transmitted with or as part of this e-mail. You should employ virus checking software.

Guardian News & Media Limited is a member of Guardian Media Group plc. Registered Office: PO
Box 68164, Kings Place, 90 York Way, London, N1P 2AP. Registered in England Number 908396

UNOFFICIAL



From: Media

Sent: Friday, 13 August 2021 1:57 PM

To: ben.butler@theguardian.com

Cc: Media

Subject: RE: Questions re application by Prime Trust victims under CDDA scheme

[SEC=UNOFFICIAL]

UNOFFICIAL
Hi Ben, see response from the Treasury below, on background only:

The Department of Finance, Australian Securities and Investments Commission (ASIC) and Department of Treasury,
in previous correspondence with investors of The Prime Retirement and Aged Care Property Trust (Prime Trust),
have outlined that the enabling legislation for the ASIC prevents the Minister from making a Compensation for
Detriment caused by Defective Administration (CDDA) scheme decision for applications against ASIC. This is because
ASIC’s enabling legislation provides ASIC with independence from the portfolio Minister’s directions on individual
cases, which is incompatible with the CDDA Scheme.

However, investors in the Prime Trust are able to seek compensation by making an application to the Department of
Finance for an act of grace payment under the Public Governance, Performance and Accountability Act 2013, and
are able to achieve the same practical outcome as could have been achieved under the CDDA scheme.

Under both mechanisms an application is: considered on its merits; afforded procedural fairness (including by
providing reasons for decision); and subject to review by the Commonwealth Ombudsman. Act of grace claims can
also be reviewed by the Federal Court under the Administrative Decisions (Judicial Review) Act 1977.

Thank you,
Angela

Media Unit
The Treasury, Langton Crescent, Parkes ACT 2600
Phone: +61 2 6263 2300

www.treasury.gov.au
Follow us Twitter LinkedIn Facebook

UNOFFICIAL

From: Ben Butler <ben.butler@theguardian.com>

Date: 10 August 2021 at 4:49:00 pm AEST

Subject: Questions re application by Prime Trust victims under CDDA scheme
To: Treasurer Media <TreasurerMedia@TREASURY.GOV.AU>

Hi,

| am working on a piece about an application for compensation made to ASIC by a group of investors
in a failed aged care group known as Prime Trust.



This was an extremely large collapse, with investor losses of ¢$550m.

ASIC's page on action taken against its directors contains a useful recap of the fallout:
https://asic.gov.au/about-asic/news-centre/key-matters/prime-trust/

With the legal action at an end, in investors in Prime Trust (who have lost their entire investment)
applied to ASIC for compensation under the scheme for Compensation for Detriment caused by
Defective Administration in February 2019.

The essence of the application, which is for c5§200m, is that there has been defective administration
by ASIC over the years, in large part through granting and continuing to grant financial services
licenses to an entity associated with Prime Trust principal Bill Lewski in circumstances where ASIC
knew or ought to have known that he was not of good character.

However, the merits of the application have never been decided.

This is because ASIC says its authorisation to decide such applications was revoked in 2015 and it is
therefore a matter for the minister.

However, assistant minister Jane Hume and Treasury officials have told the investors that the
Treasurer will not decide their claim because to do so would intefere with the indepedence of Asic
in relation to individual cases.

It therefore appears that no-one in government is willing or able to look at the merits of the
application.

My questions are:

1. What happened in 2015 that meant that ASIC could no longer decide CDDA applications? Was this
a one-off decision, related only to ASIC, or part of a broader policy of bringing CDDA applications up
the hierarchy to the relevant minister? Why was this decision made?

2.1n 2015, why did the government not put in a place for deciding ASIC claims given the position
adopted by the government that the Treasurer could not decide applications against it for the
reasons given above?

3. Regarding the claim that deciding the CDDA application lodged by the investors would breach
ASIC's independence, the investors tell me this is not the case (and have some fairly detailed legal
argument as to why this is so). Can you provide some supporting argument and evidence for your
position?

4. The investors feel they are under pressure from the government to abandon their CDDA claim
and instead apply for an act of grace payment. They do not want to do so because an act of grace
application can be rejected without reason while CDDA applications require detailed reasons that
the government has to be able to stand behind. Are you dodging public accountability for refusing
the investor claim?

5. Are you concerned that granting a $200m claim would blow a hole in ASIC's budget and is this a
reason why you have refused to consider the claim?

6. Is there anything else you would like to tell me about the investors' CDDA application and your
response to it?

Happy to discuss, | am on the mobile.

As there's a bit to this inquiry, could you provide answers by 4pm on Thursday?

2



Please acknowledge receipt of this inquiry.

Yours,

Ben Butler
Senior business reporter
The Guardian | Australia

+61 (0) 432 543 978
+61 (0) 3 8199 8221

ben.butler@theguardian.com

Level 4, 607 Bourke St
Melbourne VIC 3000

theguardian.com/au

Download the Guardian app for Android and iOS

This e-mail and all attachments are confidential and may also be privileged. If you
are not the named recipient, please notify the sender and delete the e-mail and all
attachments immediately. Do not disclose the contents to another person. You may
not use the information for any purpose, or store, or copy, it in any way. Guardian
News & Media Limited is not liable for any computer viruses or other material
transmitted with or as part of this e-mail. You should employ virus checking software.

Guardian News & Media Limited is a member of Guardian Media Group plc. Registered Office: PO
Box 68164, Kings Place, 90 York Way, London, N1P 2AP. Registered in England Number 908396






Hi Mohita
FYI This is a draft of the FOI no docs response we provided on 25 Oct to Mr O’Reilly (PT claimant |
think) which was seeking copies of delegations, revocations and media releases issued by

Treasury re CDDA Scheme between 2013-2021.s42

Katy
OFFICIAL:Sensitive
Legal Privilege
From: TREASURY.GOV.AU>
Sent: Monday, 25 October 2021 4:40 PM

To: Grimes, Kathryn$22  @TREASURY.GOV.AU>

Subject: RE: FOI 3013 decision letter [SEC=OFFICIAL:Sensitive, ACCESS=Legal Privilege]

OFFICIAL:Sensitive
OFFICIAL:Sensitive
Legal Privilege
From: §22
Sent: Monday, 25 October 2021 4:09 PM
To: Grimes, Kathryn §22° @ TREASURY.GOV.AU>

Cc: FOI <EOI@TREASURY.GOV.AU>
Subject: FOI 3013 decision letter [SEC=OFFICIAL:Sensitive, ACCESS=Legal Privilege]

Importance: High

OFFICIAL:Sensitive
Legal PrivilegeOFFICIAL:Sensitive
Legal Privilege

Dear Katy

We have your electronic signature from your previous decision in FOI 2984, so, subject to any
changes you may require, all we need is your approval to send the decision.



Happy to discuss in the meantime, of course.
Kind regards
s 22

General Counsel’s Branch

Law Division

The Treasury, Langton Crescent, Parkes ACT 2600
s 22

www.treasury.gov.au

OFFICIAL:Sensitive
Legal Privilege















Legal Privilege

From: TREASURY.GOV.AU>

Sent: Monday, 27 September 2021 10:26 AM

To: TREASURY.GOV.AU>

Cc: TREASURY.GOV.AU>
Subject: RE: CDDA and ASIC [SEC=OFFICIAL:Sensitive, ACCESS=Legal Privilege]
His22

Thanks for getting in touch about this. This is a new issue for us, but I’'m happy to have a chat at
some point. | will also involve $22 in my team.

It might be worth a quick chat this week, so we can understand where you’re up to and then go
away and do any digging necessary on our end.

Thanks,

Regulator Oversight and Engagement Unit | Regulators, Redress and Insurance Branch
Financial System Division | Markets Group

From: TREASURY.GOV.AU>
Sent: Monday, 27 September 2021 9:49 AM
To: Sloan, Isobel TREASURY.GOV.AU>

Subject: CDDA and ASIC [SEC=0OFFICIAL:Sensitive, ACCESS=Legal Privilege]
OFFICIAL:Sensitive
Legal Privilege

HiS220
| was wondering if you (or someone in your team) had time for a chat about the Compensation
for Detriment Caused by Defective Administration Scheme please and how it relates to ASIC?
I've taken on the issue of CDDA and ASIC from§ 22 and | was hoping to talk to you about
any background or context you might know about any other implications of the limit on
ministerial directions please?

However it’s recently

become an issue again so I’'m doing some general background research.
Thanks

Insurance Team, Financial System Division

OFFICIAL:Sensitive
Legal Privilege



OFFICIAL: Sensitive Legal Privilege

SENSITIVE: LEGAL

Research Note — Application of CDDA to S 22 ASIC

Contents

Key questions to follow up on

s 22

ASICACt.......eeviiin

s 22

Contacts

Finance
s 22

s 22 @finance.gov.au

Significant Matters Taskforce
Department of Finance

s 22
s 22

CC:s 22 @finance.gov.au; S 22 @finance.gov.au

Law Design
s 22

General Counsel’s Branch | Law Division | Revenue Group

Extension: § 22
s 22

General Counsel’s Branch
Law Division

The Treasury, Langton Crescent, Parkes ACT 2600

s 22

www.treasury.gov.au

SENSITIVE: LEGAL

OFFICIAL: Sensitive Legal Privilege



OFFICIAL: Sensitive Legal Privilege

SENSITIVE: LEGAL

Key questions to follow up on:
For additional AGS advice

With ASIC/APRA/ACCC and/or Finance
1.  CDDA claims made to ASIC/APRA/ACCC and claims approved

2. Act of Grace claims regarding ASIC/ARPA/ACCC made to Finance and claims approved

With Redress Unit/ Law Design
1.  Copy of responses give to Prime Trust action group re CDDA. As cited in Guardian article

SENSITIVE: LEGAL

OFFICIAL: Sensitive Legal Privilege



OFFICIAL: Sensitive Legal Privilege

SENSITIVE: LEGAL

Timeline:

March 2015- Minister makes delegation for ASIC

31 March 2015 — Advice to Tsy that 42
*  AnnalukemanprovidesadvicetoFsD,s42

16 May 2019 — Finance receives draft AGS advice consistent with Tsy above

13 August and 27 August 2021 — Treasury responds to media request from Ben Butler, Guardian

. Treasury stated, on background, “the enabling legislation for the ASIC prevents the Minister
from making a Compensation for Detriment caused by Defective Administration (CDDA)
scheme decision for applications against ASIC. This is because ASIC’s enabling legislation

provides ASIC with independence from the portfolio Minister’s directions on individual cases,
which is incompatible with the CDDA Scheme.”

. Response also notes that Prime Trust investors have been told the same thing.

SENSITIVE: LEGAL

OFFICIAL: Sensitive Legal Privilege



OFFICIAL: Sensitive Legal Privilege

SENSITIVE: LEGAL

23 August 2021 — Guardian article, Stuck in limbo: investors blame ASIC for their loss, but no one will

hear their $200m claim

. The article states that investors have been told CDDA direction would interfere with ASIC
independence but not why.

27 August 2021 — QoN to ASIC about CDDA application for Prime Trust Action Group
. ASIC was asked why - response to QoN

s 22

SENSITIVE: LEGAL

OFFICIAL: Sensitive Legal Privilege












2. Was the CDDA delegation used by ASIC when they had it?
o The CDDA delegation was used by ASIC multiple times, most recently in 2015-16,
where one payment of $5935 made and reported in the 2015-16 ASIC Annual
Report (exact details of the payment are not disclosed). Earlier payments were also
reported in ASIC Annual Reports.
o The 2015 legal advice concluded that S 42
S 42

Regards
s 22

Financial System Division

s 22
s 22
s 22
OFFICIAL
OFFICIAL:Sensitive
Legal Privilege
From:s 22
Sent: Monday, 20 September 2021 12:26 PM
To: S 22 @treasury.gov.au>
Cc: S 47E(d) @treasury.gov.au>; Zaheed, Mohita S 22 treasury.gov.au>;
s 22 @TREASURY.GOV.AU>; s 22
s22 @TREASURY.GOV.AU>; §722 @TREASURY.GOV.AU>; §22
s 22 @treasury.gov.au>; S 22 @treasury.gov.au>
Subject: FW: Prime Investment - ASIC QoN for review [SEC=OFFICIAL]
OFFICIAL
HiS 22

Just confirming that Treasury does not have any comments on ASIC's response to the attached
QoNs. ASIC (Chris Savundra, General Counsel) checked the responses with Treasury s 22

s 22 previously and took Treasury’s changes on board.
Thank you
s 22

Redress Unit |Regulators Redress and Insurance Branch |Financial System Division | Markets

Group
The Treasury, Langton Crescent, Parkes ACT 2600
Ph:s 22 @treasury.gov.au

www.treasury.gov.au

Follow us: Twitter | LinkedIn | Facebook

OFFICIAL
From:s 22 @TREASURY.GOV.AU>
Sent: Monday, 20 September 2021 10:46 AM
To:S 22 @TREASURY.GOV.AU>
Cc: Zaheed, Mohitas_22 @treasury.gov.au>

Subject: FW: Prime Investment - ASIC QoN for review [SEC=OFFICIAL]



Hi s 22
See below —s 22 has asked for any comments by noon today on an ASIC QoN relating to the
CDDA Scheme and Prime Retirement and Aged Care Property Trust.
| vaguely recall you were previously looking at this issue — are you able to review the QoN and let
S22  know if any comments? | have had a quick look and don’t have any comments on the
response (although am not at all familiar with the issue).
Thanks,
s 22

Regulator Oversight and Engagement Unit | Regulators, Redress and Insurance Branch
Financial System Division | Markets Group

Phone: § 22

From:S 22 @TREASURY.GOV.AU>

Sent: Monday, 20 September 2021 10:37 AM

To:S 22 @TREASURY.GOV.AU>

Cc: 522 @treasury.gov.au>; S 22

s 22 @treasury.gov.au>

Subject: FW: Prime Investment - ASIC QoN for review [SEC=0FFICIAL]
OFFICIAL

His 22

We received the attached QoN with a request to come back with comments by noon today. We
think this probably sits with you, so have forwarded on.

Thanks and Kind Regards,

s 22

Corporate Conduct Unit
Market Conduct Division
The Treasury, Langton Crescent, Parkes ACT 2600

Phone: S 22
Email:S 22 @treasury.gov.au
OFFICIAL
From: S 22 @treasury.gov.au>
Sent: Friday, 17 September 2021 3:18 PM
To:s 22 @treasury.gov.au>
Cc:s 47E(d)
s 47E(d) @TREASURY.GOV.AU>
Subject: Prime Investment - ASIC QoN for review [SEC=OFFICIAL]
OFFICIAL
Hi s 22

I've attached a QoN drafted by ASIC S 22 has asked if your team could run your eye over it and
come back with any comments by noon on Monday.

Let me know if any issues with this timing!

Cheers

s 22

Senior Departmental Liaison Officer
Office of the Treasurer, the Hon Josh Frydenberg MP
s 22 treasury.gov.au

OFFICIAL









From: Ben Butler <ben.butler@theguardian.com>

Date: 27 August 2021 at 1:57:50 pm AEST

Subject: Follow-up re CDDA scheme and ASIC

To: Treasurer Media <TreasurerMedia@TREASURY.GOV.AU>

Hi,

ASIC was questioned on this issue, which I've previously asked your office about, at
PJC this morning.

ASIC's general counsel, Chris Savundra, said: " | think ASIC stands sort of ready,
willing and able to deal with CDDA applications if an authorisation is so granted, but
obviously that's a matter for the minister."

He said questions as to why the Treasurer or an assistant treasurer cannot resolve
such a claim are questions for Treasury. Previously, complainants have been told
this was because doing so would somehow infringe on the independence of ASIC.

He also said that he was not sure why ASIC's authorisation to decide CDDA claims
lapsed in 2015 but he thought it was because the authorisation was personal to the
then assistant treasurer, Josh Frydenberg (who obviously now is treasurer).

Can the treasurer respond to the above statements?

In particular, given ASIC is ready, willing and able to decide CDDA claims, will you
restore its authorisation to do so?

If not, why not?

Thanks,

Ben Butler

Senior business reporter
The Guardian | Australia
+61 (0) 432543 978

+61 (0) 3 8199 8221

ben.butler@theguardian.com

(]

Level 4, 607 Bourke St
Melbourne VIC 3000

theguardian.com/au

Download the Guardian app for Android and iOS
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checking software.

Guardian News & Media Limited is a member of Guardian Media Group plc. Registered

Office: PO Box 68164, Kings Place, 90 York Way, London, N1P 2AP. Registered in
England Number 908396

UNOFFICIAL









The Scheme for Compensation for Detriment caused by Defective Administration (CDDA scheme)
and Act of Grace payments

The Committee enquired about the Prime Retirement Age Property Trust (Prime Trust)
collapse and whether CDDA payments or Act of Grace payments have been made to the
victims. ASIC noted it received a CDDA application in relation to Prime Trust. ASIC advised the
applicants that ASIC no longer has an authorisation for the CDDA scheme due to the ministerial
authorisation elapsing in September 2015. ASIC recommended the applicants contact the
Department of Finance about Act of Grace payments.






From:S 47E(d) @TREASURY.GOV.AU>
Sent: Tuesday, 26 October 2021 3:06 PM

To: Zaheed, MohitaS 22 treasury.gov.au>
Cc:S 47E(d) @TREASURY.GOV.AU>; S 22
s 22 @TREASURY.GOV.AU>; S 22 @treasury.gov.au>

Subject: For Action: PJC CFS - Public Hearing on CDDA - 16 November at 1.15 - 2.45 pm
[SEC=0OFFICIAL]

OFFICIAL
Good afternoon
As discussed, please see below invitation for Treasury to attend a public hearing on 16
November 2021 from the Joint Committee on Corporations and Financial Services for its inquiry
into Scheme for Compensation for Detriment caused by Defective Administration (CDDA
Scheme).
Treasury representatives are invited to attend at 1.15pm — 2.45pm. The Committee is also
inviting representatives from the Department of Finance and ASIC to attend alongside Treasury
representatives.
Grateful if you could provide advice who will be available to attend the hearing as
representatives for Treasury. If there are other areas that should be included, or are better
placed to attend, please let us know.
Please let us know if you have any questions or issues.
Kind regards,
s 22

s 22 | Executive Coordination and Governance Branch
Strategic Coordination and Communications Division | Corporate and Foreign Investment Group
The Treasury, Langton Crescent, Parkes ACT 2600

s 22

S 47E(d) @treasury.gov.auOFFICIAL

From: s 22 @aph.gov.au>
Sent: Tuesday, 26 October 2021 11:25 AM

To: S 47E(d) @TREASURY.GOV.AU>

Cc: Committee, Corporations (SEN)s 22 @aph.gov.au>

Subject: PJC CFS - Public Hearing on CDDA - 16 November at 1.15 - 2.45 pm

Dear Treasury Parliamentary Team,

The Parliamentary Joint Committee on Corporations and Financial Services has asked if relevant
officials from the Treasury would be available to appear at a public hearing on 16 November at
1.15 - 2.45 pm by video conference regarding the Scheme for Compensation for Detriment
caused by Defective Administration (CDDA Scheme).

The committee is also requesting Department of Finance and ASIC officials to attend at the same
time.

Kind regards
s 22

Committee Office | Department of the Senate

s 22
www.aph.gov.auzsenate






OFFICIAL

From:s 22 @TREASURY.GOV.AU>
Sent: Tuesday, 12 October 2021 12:31 PM

To:S 22 o TREASURY.GOV.AU>
Cc:s 22 @TREASURY.GOV.AU>

Subject: MC21-028713 [SEC=OFFICIAL]
OFFICIAL
HiS 22
I’'m emailing about a piece of min corro - MC21-028713 — that I've just allocated to you in
relation to Prime Trust Group.

s 22 | think we need something in the
response about the CDDA claim mentioned in the original corro. | don’t know much about CDDA
but | understand you are the expert? Do you have some words that you can provide for the min
corro response please?

Happy to discuss if helpful.
Kind regards,
s 22

Redress Unit | Financial System Division | Markets Group
s 22
The Treasury, Langton Crescent, Parkes ACT 2600

www.treasury.gov.au
Follow us: Twitter | _LinkedIn | Facebook

OFFICIAL































































www.treasury.gov.au

From:S 22 @treasury.gov.au>
Sent: Wednesday, 2 December 2020 12:35 PM

To:S 22 @treasury.gov.au>

Cc: Maevsky, Alex § 22 @treasury.gov.au>;S 22

s 22 @TREASURY.GOV.AU>

Subject: FW: Ministerial correspondence referral for CDDA Claim Against ASIC by Investors in the
Prime Retirement and Aged Care Property Trust [SEC=OFFICIAL]

OFFICIAL
His 22

It’s all Greek to me. It looks like something § 22 worked on shortly before he left and PDMS has
s 22 clearing the last corro (MC20-019046). So | guess it’s ours not yours, sadly.

S 22 ’'m happy to send the corro to Finance since I've already got it open. Do you remember it
enough to be a point of contact if Finance has questions, or should | actually read it myself?

Cheers
s 22
OFFICIAL
From:S 22 @treasury.gov.au>
Sent: Wednesday, 2 December 2020 9:31 AM
To:Ss 22 @treasury.gov.au>
Cc: Maevsky, Alex .22 @treasury.gov.au>

Subject: FW: Ministerial correspondence referral for CDDA Claim Against ASIC by Investors in the
Prime Retirement and Aged Care Property Trust [SEC=OFFICIAL]

OFFICIAL

This isn’t something that’s familiar to me. Is this one of your team’s bailiwick (or am | showing my
ignorance and it’s one of ours)?

s 22

OFFICIAL
From:S 22 @finance.gov.au>
Sent: Tuesday, 1 December 2020 4:24 PM
To: Maevsky, AlexS 22 @treasury.gov.au>; S 22
s 22 Dtreasury.gov.au>
Cc: S 22 @finance.gov.au>; §22
s 22 @finance.gov.au>

Subject: FW: Ministerial correspondence referral for CDDA Claim Against ASIC by Investors in the












From: Rashpal Hartmann 22 ~ @asic.gov.au]
Sent: Thursday, 17 March 2016 7:19 PM

To:

Subject: CDDA update [DLM=Sensitive:Legal]

Dear $22.

| am writing in response to your email of 10 March 2016 to my colleague _(please see
below) .




Please do not hesitate to contact me if you wish to discuss this matter further.

Regards

Rashpal

Rashpal Hartmann | Commission Counsel — Chief Legal Office| ASIC |_

- < Rashpal.Hartmann@asic.gov.au

From: 822 | ®TREASURY.GOV.AU>
Tor g2 . Qasic.qov.au>, s22

TREASURY.GOV.AU>, "Brown, Diane"S 22 @TREASURY.GOV.AU>
Date:  10/03/2016 10:18 AM
Subject: RE: CDDA update [DLM=Sensitive]

Hi Michael,

As discussed:

° The Minister for Small Business and Assistant Treasurer has not signed a new authorisation for ASIC to
exercise powers under the CDDA scheme.

° Treasury has been made aware of questions over the ability of ASIC to properly exercise powers under
the CDDA scheme.

It would be prudent for ASIC to take advice before making any further payment under the CDDA scheme.
Following your consideration of these matters we would be happy to discuss it further.

Kind regards,




Corporations and Schemes Unit
Financial System Division

The Treasury

_MAIL Langton Crescent Canberra ACT 2600




*kk

This email message has been processed by MIMEsweeper

*kk

-please find attached the signed CDDA authorisation by the Assistant Treasurer.

Thanks,

Corporations and Schemes Unit




Financial Systems and Services Division
The Treasury, Langton Crescent, Parkes ACT 2600

treasury.gov.au










Cc: josh.frydenburg.mp@aph.gov.au; senator.hume@aph.gov.au;

Trent.Zimmerman.MP@aph.gov.au; jim.chalmers.mp@aph.gov.au; Kennedy, Steven
<Steven.Kennedy@TREASURY.GOV.AU>; primetrustactiongrou mail.com

Subject: CDDA Claim Against ASIC by Investors in the Prime Retirement & Aged Care Property
Trust

Dear Mr Kelly
| refer to your letter dated 12 April 2021 (as attached).

In response, please refer to the attached letter from the Prime Trust Action Group dated 21 May
2021, together with attachments.

Kind regards

Steve O’Reilly

Principal, Prime Trust Action Group
Mobile 0403 894019









s 22
s 22 Media and Speeches Unit

s 22 | Media hotline: +61 2 6263 2300
UNOFFICIAL
From:S 22 @TREASURY.GOV.AU>

Sent: Wednesday, 11 August 2021 5:18 PM

To: Media <media@treasury.gov.au>

Cc:s 22 @TREASURY.GOV.AU>; Treasurer Media
<TreasurerMedia@TREASURY.GOV.AU>

Subject: Fwd: Questions re application by Prime Trust victims under CDDA scheme
[SEC=UNOFFICIAL]

Hi team,

Can the department please draft a response to the inquiry below?

Sent from Workspace ONE Boxer

From: Ben Butler <ben.butler@theguardian.com>

Date: 10 August 2021 at 4:49:00 pm AEST

Subject: Questions re application by Prime Trust victims under CDDA scheme
To: Treasurer Media <TreasurerMedia@TREASURY.GOV.AU>

Hi,

I am working on a piece about an application for compensation made to ASIC by a
group of investors in a failed aged care group known as Prime Trust.

This was an extremely large collapse, with investor losses of ¢$550m.

ASIC's page on action taken against its directors contains a useful recap of the
fallout: https://asic.gov.au/about-asic/news-centre/key-matters/prime-trust/

With the legal action at an end, in investors in Prime Trust (who have lost their
entire investment) applied to ASIC for compensation under the scheme for
Compensation for Detriment caused by Defective Administration in February 2019.

The essence of the application, which is for ¢5200m, is that there has been
defective administration by ASIC over the years, in large part through granting and
continuing to grant financial services licenses to an entity associated with Prime
Trust principal Bill Lewski in circumstances where ASIC knew or ought to have
known that he was not of good character.



However, the merits of the application have never been decided.

This is because ASIC says its authorisation to decide such applications was revoked
in 2015 and it is therefore a matter for the minister.

However, assistant minister Jane Hume and Treasury officials have told the
investors that the Treasurer will not decide their claim because to do so would
intefere with the indepedence of Asic in relation to individual cases.

It therefore appears that no-one in government is willing or able to look at the
merits of the application.

My questions are:

1. What happened in 2015 that meant that ASIC could no longer decide CDDA
applications? Was this a one-off decision, related only to ASIC, or part of a broader
policy of bringing CDDA applications up the hierarchy to the relevant minister? Why
was this decision made?

2. In 2015, why did the government not put in a place for deciding ASIC claims
given the position adopted by the government that the Treasurer could not decide
applications against it for the reasons given above?

3. Regarding the claim that deciding the CDDA application lodged by the investors
would breach ASIC's independence, the investors tell me this is not the case (and
have some fairly detailed legal argument as to why this is so). Can you provide
some supporting argument and evidence for your position?

4. The investors feel they are under pressure from the government to abandon
their CDDA claim and instead apply for an act of grace payment. They do not want
to do so because an act of grace application can be rejected without reason while
CDDA applications require detailed reasons that the government has to be able to
stand behind. Are you dodging public accountability for refusing the investor
claim?

5. Are you concerned that granting a $200m claim would blow a hole in ASIC's
budget and is this a reason why you have refused to consider the claim?

6. Is there anything else you would like to tell me about the investors' CDDA
application and your response to it?

Happy to discuss, | am on the mobile.
As there's a bit to this inquiry, could you provide answers by 4pm on Thursday?
Please acknowledge receipt of this inquiry.

Yours,



Ben Butler
Senior business reporter
The Guardian | Australia

+61 (0) 432543 978
+61 (0) 3 8199 8221

ben.butler@theguardian.com

Level 4, 607 Bourke St
Melbourne VIC 3000

theguardian.com/au

Download the Guardian app for Android and iOS

This e-mail and all attachments are confidential and may also be
privileged. If you are not the named recipient, please notify the sender
and delete the e-mail and all attachments immediately. Do not disclose
the contents to another person. You may not use the information for
any purpose, or store, or copy, it in any way. Guardian News & Media
Limited is not liable for any computer viruses or other material
transmitted with or as part of this e-mail. You should employ virus
checking software.

Guardian News & Media Limited is a member of Guardian Media Group plc. Registered
Office: PO Box 68164, Kings Place, 90 York Way, London, N1P 2AP. Registered in
England Number 908396






that her team will also need to be aware of into the future.

Happy to discuss

s 22

s 22

Redress Unit |Regulators Redress and Insurance Branch |Financial System Division | Markets
Group

The Treasury, Langton Crescent, Parkes ACT 2600

s 22 treasury.gov.au
www.treasury.gov.au

Follow us: Twitter | LinkedIn | Facebook

OFFICIAL
From: Zaheed, Mohitas 22 @treasury.gov.au>
Sent: Thursday, 12 August 2021 3:30 PM
To:s 22 @TREASURY.GOV.AU>; S 22
s 22 @TREASURY.GOV.AU>

Subject: RE: Questions re application by Prime Trust victims under CDDA scheme
[SEC=UNOFFICIAL]

UNOFFICIAL

Thankss 22

Mohita Zaheed

Assistant Secretary

Regulators, Redress and Insurance Branch

The Treasury|Langton Crescent, Parkes ACT 2600

s 22 treasury.gov.au
s 22
UNOFFICIAL
From:S 22 @TREASURY.GOV.AU>
Sent: Thursday, 12 August 2021 3:21 PM
To: Media <media@treasury.gov.au>;S 22 @TREASURY.GOV.AU>
Cc: Zaheed, Mohita S 22 treasury.gov.au>

Subject: RE: Questions re application by Prime Trust victims under CDDA scheme
[SEC=UNOFFICIAL]

UNOFFICIAL

s 22 - Asdiscussed, we should be able to meet that timeframe.
Mohita - I'll be looking to have some draft words with you late today.

s 22



s 22

Redress Unit |Regulators Redress and Insurance Branch |Financial System Division | Markets
Group

The Treasury, Langton Crescent, Parkes ACT 2600

s 22 treasury.gov.au
www.treasury.gov.au

Follow us: Twitter | LinkedIn | Facebook

UNOFFICIAL

From: Media <media@treasury.gov.au>
Sent: Thursday, 12 August 2021 2:44 PM

To:s 22 @TREASURY.GOV.AU>;S 22
s 22 @TREASURY.GOV.AU>
Cc: Media <media@treasury.gov.au>; Zaheed, Mohita s 22 treasury.gov.au>

Subject: RE: Questions re application by Prime Trust victims under CDDA scheme
[SEC=UNOFFICIAL]

UNOFFICIAL

His 22 the office has requested this response by midday tomorrow — let me know
if you see any issues with this timeframe.

Thanks,
s 22

s 22
s 22 Media and Speeches Unit

s 22 Media hotline: +61 2 6263 2300

UNOFFICIAL

From: Media <media@treasury.gov.au>

Sent: Wednesday, 11 August 2021 5:32 PM

To: Zaheed, Mohita § 22 @treasury.gov.au>; S 22

s 22 @TREASURY.GOV.AU>

Cc: Media <media@treasury.gov.au>

Subject: FW: Questions re application by Prime Trust victims under CDDA scheme
[SEC=UNOFFICIAL]

UNOFFICIAL

Hi Mohita, as flagged, grateful for your advice on the below — is this one for Treasury to prepare
a response to, or should it be directed elsewhere?

Thanks,
s 22

s 22
s 22 | Media and Speeches Unit



s 22 | Media hotline: +61 2 6263 2300

UNOFFICIAL

From: s 22 @TREASURY.GOV.AU>

Sent: Wednesday, 11 August 2021 5:18 PM

To: Media <media@treasury.gov.au>

Cc:s 22 @TREASURY.GOV.AU>; Treasurer Media
<TreasurerMedia@TREASURY.GOV.AU>

Subject: Fwd: Questions re application by Prime Trust victims under CDDA scheme
[SEC=UNOFFICIAL]

Hi team,

Can the department please draft a response to the inquiry below?

Sent from Workspace ONE Boxer

From: Ben Butler <ben.butler@theguardian.com>

Date: 10 August 2021 at 4:49:00 pm AEST

Subject: Questions re application by Prime Trust victims under CDDA scheme
To: Treasurer Media <TreasurerMedia@TREASURY.GOV.AU>

Hi,

I am working on a piece about an application for compensation made to ASIC by a
group of investors in a failed aged care group known as Prime Trust.

This was an extremely large collapse, with investor losses of ¢$550m.

ASIC's page on action taken against its directors contains a useful recap of the
fallout: https://asic.gov.au/about-asic/news-centre/key-matters/prime-trust/

With the legal action at an end, in investors in Prime Trust (who have lost their
entire investment) applied to ASIC for compensation under the scheme for
Compensation for Detriment caused by Defective Administration in February 2019.

The essence of the application, which is for ¢5200m, is that there has been
defective administration by ASIC over the years, in large part through granting and
continuing to grant financial services licenses to an entity associated with Prime
Trust principal Bill Lewski in circumstances where ASIC knew or ought to have
known that he was not of good character.

However, the merits of the application have never been decided.

This is because ASIC says its authorisation to decide such applications was revoked



in 2015 and it is therefore a matter for the minister.

However, assistant minister Jane Hume and Treasury officials have told the
investors that the Treasurer will not decide their claim because to do so would
intefere with the indepedence of Asic in relation to individual cases.

It therefore appears that no-one in government is willing or able to look at the
merits of the application.

My questions are:

1. What happened in 2015 that meant that ASIC could no longer decide CDDA
applications? Was this a one-off decision, related only to ASIC, or part of a broader
policy of bringing CDDA applications up the hierarchy to the relevant minister? Why
was this decision made?

2.1n 2015, why did the government not put in a place for deciding ASIC claims
given the position adopted by the government that the Treasurer could not decide
applications against it for the reasons given above?

3. Regarding the claim that deciding the CDDA application lodged by the investors
would breach ASIC's independence, the investors tell me this is not the case (and
have some fairly detailed legal argument as to why this is so). Can you provide
some supporting argument and evidence for your position?

4. The investors feel they are under pressure from the government to abandon
their CDDA claim and instead apply for an act of grace payment. They do not want
to do so because an act of grace application can be rejected without reason while
CDDA applications require detailed reasons that the government has to be able to
stand behind. Are you dodging public accountability for refusing the investor
claim?

5. Are you concerned that granting a $200m claim would blow a hole in ASIC's
budget and is this a reason why you have refused to consider the claim?

6. Is there anything else you would like to tell me about the investors' CDDA
application and your response to it?

Happy to discuss, | am on the mobile.
As there's a bit to this inquiry, could you provide answers by 4pm on Thursday?
Please acknowledge receipt of this inquiry.

Yours,

Ben Butler



Senior business reporter
The Guardian | Australia

+61 (0) 432 543 978
+61 (0) 3 8199 8221

ben.butler@theguardian.com

Level 4, 607 Bourke St
Melbourne VIC 3000

thequardian.com/au

Download the Guardian app for Android and iOS

This e-mail and all attachments are confidential and may also be
privileged. If you are not the named recipient, please notify the sender
and delete the e-mail and all attachments immediately. Do not disclose
the contents to another person. You may not use the information for
any purpose, or store, or copy, it in any way. Guardian News & Media
Limited is not liable for any computer viruses or other material
transmitted with or as part of this e-mail. You should employ virus
checking software.

Guardian News & Media Limited is a member of Guardian Media Group plc. Registered
Office: PO Box 68164, Kings Place, 90 York Way, London, N1P 2AP. Registered in
England Number 908396















Subject: FW: Questions re application by Prime Trust victims under CDDA scheme
[SEC=UNOFFICIAL]

His 22

FYI, please find below the reply provided by Treasury to Mr Butler from The Guardian. The reply
was edited by the Treasurer’s Office.

Kind regards

s 22

s 22

Redress Unit |Regulators Redress and Insurance Branch |Financial System Division | Markets
Group

The Treasury, Langton Crescent, Parkes ACT 2600

s 22 @treasury.gov.au

www.treasury.gov.au
Follow us: Twitter | LinkedIn | Facebook

From: Media <media@treasury.gov.au>

Sent: Friday, 13 August 2021 1:57 PM

To: ben.butler@theguardian.com

Cc: Media <media@treasury.gov.au>

Subject: RE: Questions re application by Prime Trust victims under CDDA scheme
[SEC=UNOFFICIAL]

UNOFFICIAL

Hi Ben, see response from the Treasury below, on background only:

The Department of Finance, Australian Securities and Investments Commission (ASIC) and
Department of Treasury, in previous correspondence with investors of The Prime Retirement
and Aged Care Property Trust (Prime Trust), have outlined that the enabling legislation for the
ASIC prevents the Minister from making a Compensation for Detriment caused by Defective
Administration (CDDA) scheme decision for applications against ASIC. This is because ASIC’s
enabling legislation provides ASIC with independence from the portfolio Minister’s directions on
individual cases, which is incompatible with the CDDA Scheme.

However, investors in the Prime Trust are able to seek compensation by making an application to
the Department of Finance for an act of grace payment under the Public Governance,
Performance and Accountability Act 2013, and are able to achieve the same practical outcome
as could have been achieved under the CDDA scheme.

Under both mechanisms an application is: considered on its merits; afforded procedural fairness
(including by providing reasons for decision); and subject to review by the Commonwealth
Ombudsman. Act of grace claims can also be reviewed by the Federal Court under the



Administrative Decisions (Judicial Review) Act 1977.

Thank you,
s 22

Media Unit
The Treasury, Langton Crescent, Parkes ACT 2600
Phone: +61 2 6263 2300

www.treasury.gov.au
Follow us Twitter LinkedIn Facebook

UNOFFICIAL

From: Ben Butler <ben.butler@theguardian.com>
Date: 10 August 2021 at 4:49:00 pm AEST
Subject: Questions re application by Prime Trust victims under CDDA scheme

To: Treasurer Media <TreasurerMedia@TREASURY.GOV.AU>
Hi,

I am working on a piece about an application for compensation made to ASIC by a
group of investors in a failed aged care group known as Prime Trust.

This was an extremely large collapse, with investor losses of c$550m.

ASIC's page on action taken against its directors contains a useful recap of the
fallout: https://asic.gov.au/about-asic/news-centre/key-matters/prime-trust

With the legal action at an end, in investors in Prime Trust (who have lost their
entire investment) applied to ASIC for compensation under the scheme for
Compensation for Detriment caused by Defective Administration in February 2019.

The essence of the application, which is for ¢5200m, is that there has been
defective administration by ASIC over the years, in large part through granting and
continuing to grant financial services licenses to an entity associated with Prime
Trust principal Bill Lewski in circumstances where ASIC knew or ought to have
known that he was not of good character.

However, the merits of the application have never been decided.

This is because ASIC says its authorisation to decide such applications was revoked
in 2015 and it is therefore a matter for the minister.

However, assistant minister Jane Hume and Treasury officials have told the



investors that the Treasurer will not decide their claim because to do so would
intefere with the indepedence of Asic in relation to individual cases.

It therefore appears that no-one in government is willing or able to look at the
merits of the application.

My questions are:

1. What happened in 2015 that meant that ASIC could no longer decide CDDA
applications? Was this a one-off decision, related only to ASIC, or part of a broader
policy of bringing CDDA applications up the hierarchy to the relevant minister? Why
was this decision made?

2.1n 2015, why did the government not put in a place for deciding ASIC claims
given the position adopted by the government that the Treasurer could not decide
applications against it for the reasons given above?

3. Regarding the claim that deciding the CDDA application lodged by the investors
would breach ASIC's independence, the investors tell me this is not the case (and
have some fairly detailed legal argument as to why this is so). Can you provide
some supporting argument and evidence for your position?

4. The investors feel they are under pressure from the government to abandon
their CDDA claim and instead apply for an act of grace payment. They do not want
to do so because an act of grace application can be rejected without reason while
CDDA applications require detailed reasons that the government has to be able to
stand behind. Are you dodging public accountability for refusing the investor
claim?

5. Are you concerned that granting a $200m claim would blow a hole in ASIC's
budget and is this a reason why you have refused to consider the claim?

6. Is there anything else you would like to tell me about the investors' CDDA
application and your response to it?

Happy to discuss, | am on the mobile.
As there's a bit to this inquiry, could you provide answers by 4pm on Thursday?
Please acknowledge receipt of this inquiry.

Yours,

Ben Butler
Senior business reporter
The Guardian | Australia

+61 (0) 432 543 978
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we did compare notes with ASIC on this issue earlier in the week

ready willing and able was not in the script
s 22

Understood.






Sent: Wednesday, 20 October 2021 1:54 PM
To: Zaheed, Mohita §22 ' @treasury.gov.au>; $22

TREASURY.GOV.AU>; TREASURY.GOV.AU>;
TREASURY.GOV.AU>; 82220
TREASURY.GOV.AU>

Subject: CDDA and ASIC/APRA - proposed next steps [SEC=OFFICIAL:Sensitive, ACCESS=Legal
Privilege]

OFFICIAL:Sensitive
Legal Privilege

Hi Mohita, 8§22

In terms of addressing the longer term issue of the application of CDDA to ASIC (and APRA), |
wanted to let you know my proposed next steps, and see if you have any
comments/concerns/improvements please.

I've deliberately kept this short, so please feel free to give me a call with any questions (or
feedback).

Regards

Insurance Team, Financial System Division



OFFICIAL:Sensitive
Legal Privilege





