CHAPTER 7 – DEALINGS IN COLLATERAL
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7.1 
Terminology
7.1.1
The issue
The Act uses a number of different terms to refer to what might loosely

be described as a dealing with property. For example, s 12(2) refers to an “assignment” and a “transfer” as distinct concepts. Section 31(1)(a) talks of a “dealing” in collateral, and s 32(1)(a) refers separately to both a “dealing” and a “disposal”. A large number of provisions refer to a “transfer” of collateral.

It is not clear to what extent these terms are intended to embody different meanings, or are just being used as alternative expressions for the same concept. This uncertainty makes it difficult for secured parties to be confident that they understand the implications for their security interest, if the grantor deals with the collateral in different ways.

The Act will be much easier to understand if it can be amended to use terminology more consistently than it does at present. For these reasons, Consultation Paper 2 suggested that the Act be amended to ensure that it uses consistent terminology, and to clarify the distinctions in meanings between similar terms.

7.1.2
Discussion of stakeholder feedback
All respondents agreed that this would be a valuable improvement to the Act.

7.1.3
Recommendation
Recommendation 168: That the Act be amended to ensure that it uses consistent terminology when it refers to dealings in collateral, and if different terms are used to describe particular types of dealings, that it be made
clear what the differences in meaning are as between those different terms.

7.2 
Should a transfer of collateral change the identity of the grantor of the security interest?

7.2.1
The issue
This Chapter 7 looks at the rules in the Act that regulate what happens to a security interest, if the collateral is dealt with in different ways.

The Act recognises that a security interest can remain attached to collateral after the collateral is transferred. Even if a security interest remains attached to collateral after it has been transferred, however, the security interest will not necessarily continue to be perfected. A security interest will only be perfected if, in addition to being attached to the collateral, the security interest is also enforceable against third parties under s 20, and the secured party has taken a perfecting step of registering an effective financing statement, or taking possession or control of the collateral, under s 21. In most cases, a secured party will not have possession

or control of the collateral, and will need to have a security agreement with the grantor that “covers the collateral” under s 20, and to have an effective registration.

A transfer of collateral subject to a security interest has the result of making the transferee the grantor of the security interest over the collateral, in place of the transferor. This is implicit, for example, in s 34, and is made explicit by

paragraph  (e) of the definition of “grantor” in s 10, and by the Note to s 166. In this respect, the Act has taken a different path to its overseas counterparts. Under the Canadian PPSAs and the NZ PPSA, a person who transfers collateral subject to
a security interest will continue to be the grantor of the security interest for most purposes. This means, in Canada and New Zealand, that the security agreement with the transferor will continue to make the security interest enforceable against third parties, and that the security interest will continue to be perfected by the original registration against the transferor.

Under the Act, in contrast, it is not entirely clear that the original security agreement will be sufficient for the security interest to continue to be enforceable against third parties, because the new grantor is not a party to it. This is discussed in Section

5.2.3. Perhaps more significantly, however, the security interest will no longer be perfected by the registration against the transferor, because the transferor is no longer the grantor. This means that the registration is now ineffective because of a defect, under s 164.

The security interest will instead be temporarily perfected for up to 2 years, under s 34. That temporary perfection will protect the secured party in a priority competition with other secured parties, and will protect the secured party from the risk that the security interest could otherwise vest in the transferee under s 267, if the transferee becomes insolvent (see Section 8.7 below).

However, the security interest will be exposed to the taking free rule in s 52. Section 52 provides that a buyer or lessee of collateral for new value will take the collateral free of a security interest if it is only temporarily perfected, unless the buyer or lessee had knowledge that the sale or lease was in breach of the security agreement. So if the transferee on-sells the collateral, for example, to a buyer for new value who did not know that the sale was a breach of the security agreement, then that buyer will take the collateral free of the security interest.

7.2.2
Discussion
The Act produces a harsher outcome for the secured party than a Canadian PPSAs and the NZ PPSA. Under that legislation, the security interest continues to be perfected by the registration against the original transferor. For as long as the security interest remains attached to the collateral and no other taking free

rule applies, the security interest will travel with the collateral, and will continue to be perfected over it. Under the Act, in contrast, the security interest will remain temporarily perfected for up to 2 years after the first transfer, but will become unperfected if the collateral is transferred a second time.

The Canadian/New Zealand approach clearly provides a better outcome for a secured party than the Act. However, it provides a less attractive result for later buyers or lessees, or for secured parties to later buyers or lessees, as they will have no way of being able to discover the existence of the transferor–granted security interest, unless they investigate the ownership history of the collateral and conduct searches against all the previous owners.

One respondent recommended that the Act be amended to adopt the Canadian/ New Zealand approach.1 That would tilt the balance back in favour of the

secured party (if that was thought to be appropriate), and would also deal with the concerns discussed in Sections 5.2.3 and 7.4.1.1 about how ss 20(2) and

1
LW, CP2 page 17.

31(3) function where a transfer of collateral has changed the identity of the grantor. I am not prepared to recommend that we do this, however, for a number of reasons. First, I would not want to recommend the change until I was confident that all the consequential effects of the change had been identified and found to
be appropriate.  Secondly, I would not want to recommend it until stakeholders had been given an opportunity to comment. And thirdly, if the only substantive difference between the two approaches is the fact that the secured party is vulnerable to subsequent transfers under the Act because of s 52, a simpler solution might be to amend s 52 instead  (if it were thought appropriate as a policy matter to prefer the secured party over other third parties).  I am however comfortable with recommending that this be investigated further.

I will return to s 52 in Section 7.6.11 below.

7.2.3
Recommendation
Recommendation 169: That Government consider further whether the Act should continue to provide that a transfer of collateral subject to a security interest will cause the transferee to become the grantor of that security interest, or whether the Act should be amended to reflect the alternative approach taken under the Canadian PPSAs and the NZ PPSA.

7.3 
Leases
7.3.1
Can a lease of goods be a transfer of the goods for the purposes of the Act?
7.3.1.1
The issue
One of the most challenging questions raised in the submissions related to the effect that a lease of goods might have on a security interest that had previously been granted over the goods by the lessor. A number of submissions raised this issue,2 including in the context of lease/sublease chains, where it was said to be unclear what effect a sublease could have on the interest of a lessor further up the lease chain. Submissions noted that it is unclear whether the interest of such

a lessor would be compromised if the sublessee sold or granted security over the goods, or if the sublessee became insolvent in a way that engaged the “vesting on insolvency” rule in s 267.

The Act does not provide clear guidance on this important question. In my view, though, the answer to the question is found in the discussion in Section

5.1.2 above of the way in which the Act approaches the concept of “rights in the collateral”. It can be seen from that discussion that there are two schools of thought. One school of thought (the “possession” model) argues that a person’s rights in collateral, at least in the case of physical collateral, are bounded by the rights that the general law affords to a person in possession of the collateral. The other school of thought (the “unitary” model) argues that a consequence of the unitary approach that the Act takes to security interests is that the Act treats the grantor of a security interest as if it were the owner of the collateral, whether or not that is the case at general law.

2
For example: JLF, S1 page 28; Avis, S1; AFC, S1 page 3; AICM, S1 page 10.

If the possession model is correct, then a lease of collateral, even if it gives rise to a security interest under the Act, will not affect the lessor’s status as the owner of the collateral for the purposes of the Act. This would mean that any security interest granted by the lessor would remain attached to the goods despite the lease,

even if a taking free rule allows the lessee to take the leased goods free of the security interest. If a taking free rule applies, then the secured party will not be able to enforce its security interest in a manner that would interfere with the lessee’s possession of the goods for the term of the lease, but the secured party would nonetheless continue to have security over the goods themselves.

If the unitary model is correct, however, then a different set of consequences follows. Under this model, the lessee under a lease that gives rise to a security interest is treated by the Act as if it were the owner of the goods. The logical consequence of this is that the Act operates as if the lessor had sold the goods to the lessee, and taken security back for the unpaid purchase price – in other words, as if the lessor had transferred the goods to the lessee. This would mean that a security interest granted by the lessor over the goods might cease to be attached to the goods – for example, if the secured party had consented to the lease, or if

a taking free rule applied. If that is the case, then the security interest would attach instead to the lessor’s rights under the lease (including the lessor’s rights to the return of the goods at the end of the lease), as proceeds.

Under the unitary model, if the security interest did remain attached to the goods despite the lease, then the secured party would be in the same position as any secured party with a security interest over collateral that had been transferred, as just discussed in Section 7.2.1. Its security interest would be temporarily perfected under s 34, but would be exposed to the risk that the security interest could cease to be attached to the collateral if the lessee sells the collateral, or if the lessee sub- leases it under another lease that the Act also characterises as a security interest, because of the effect of the taking free rule in s 52.

The possession model is more in line with traditional legal thinking, and favours the secured party. The unitary model is more consistent with the unitary principle that underpins the Act, and favours third parties.

Consultation Paper 2 invited stakeholders to comment on these issues.

7.3.1.2
Discussion of stakeholder feedback
Respondents had a range of views on this question. Some respondents emphasised the need to protect the position of the lessor, and to ensure that its position could not be prejudiced by unauthorised actions by a lessee or sublessee. Other respondents focussed more on the need to recognise and give effect to
the unitary nature of security interests under the Act, and took the view that an approach that singled leases out for special treatment would involve a return to the “form over substance” approach of the prior law that the Act was intended to replace.

I do not think it appropriate that the Act provide complete protection for a lessor (or other secured party) from any adverse consequences that could flow from an unauthorised dealing in the collateral. As I explain  in Section 7.5.1 below, not even the prior law went that far, as there were circumstances under prior law in which a secured party (such as a chargee) could lose its security interest as a result of an unauthorised dealing in the collateral by the grantor. Admittedly, this was less of a risk previously for lessors, but the Act has now assimilated the position of a finance

lessor with the position of other in-substance secured parties, and I do not think that the fact that prior law distinguished between different types of secured party is justification for continuing the distinction under the Act.

In any event, the position of a lessor under the unitary model is not as exposed as might initially be thought. If a lessee subleases collateral under a finance lease that was not authorised by the lessor and the sublessee does not benefit from a taking free rule, then the lessor’s security interest under the unitary model will remain attached to the collateral in the hands of the sublessee, and will be temporarily perfected under s 34. That temporary perfection will protect the lessor in a priority dispute with a security interest granted by the sublessee (and the lessor’s security interest will generally take priority, under ss 66 to 68), and will protect the lessor’s security interest from vesting under s 267 if the sublessee becomes insolvent. The main exposure for the lessor is that a buyer or lessee from the sublessee might take the collateral free of the lessor’s security interest because of s 52.

I indicated  in Section 5.1.2 that my view is that the unitary model provides a better foundation for the operation of the Act than the possession model. One implication of the unitary model is that a lease of collateral that gives rise to a security interest under the Act will be regarded for the purposes of the Act as taking effect as if the lessor had transferred the collateral to the lessee, and then taken a security interest back from the lessee to secure amounts owing under the lease. That gives effect

to the objective of applying a consistent set of rules to all transactions  that operate in substance as security, regardless of the nature of the transaction or the location of title to the collateral. As I also see it, the main exposure for a lessor under this model is the risk under the taking free rule in s 52. I return to that risk in Section

7.6.11 below.

This does not mean that the lessee actually becomes the owner of the collateral in place of the lessor. It only means that the Act applies its internal rules as if the lessee were the owner of the collateral, and as if the lessor only held security over it. While that will be different to the position under laws outside the Act, it is not clear to me that the difference in approach would produce any insurmountable challenges in practice.

I accept however that the review has not had time to allow all sides of this debate to be fully aired. The issue is also clearly an extension of the discussion in Section

5.1.2 above about the meaning of the expression “rights in the collateral”, and

the basis on which a person in possession of personal property is able to grant a security interest over it. I propose for this reason to recommend that Government allow interested stakeholders an opportunity to provide further input on this question as well, with a view to including an agreed description of the relevant principles in the Explanatory Memorandum for any legislation that might be passed to give effect to other recommendations in this report.

7.3.1.3
Recommendation
Recommendation 170: That Government expand the further consultation process described in Recommendation 51 to include consideration of the extent to which the competing models described in that Recommendation will affect the position of a lessor of collateral that is subsequently subleased by the lessee to a sublessee.
7.3.2
Leases, and s 267
7.3.2.1
The issue
A number of submissions questioned what should happen to a secured party if its grantor leases the collateral to a lessee who takes free of the secured party’s security interest, the lessor fails to perfect against the lessee and the lessee then becomes insolvent.3  Should the secured party’s security interest be derivative of the lessor’s security interest under the lease (in which case the security interest would effectively be extinguished, if the lessor’s security interest vests in the lessee under s 267)? Or should the secured party’s security interest be able to survive, despite a vesting of the lessor’s security interest?

Consultation Paper 2 invited stakeholders to comment on this question.

7.3.2.2
Discussion of stakeholder feedback
The views of respondents on this question were split along the same lines as discussed in Section 7.3.1. Some respondents argued that the secured party’s security interest should not be exposed to loss because of an insolvency of the lessee, whereas others argued that the secured party’s security interest could be no greater than the interest of the lessor – and if the lessor’s security interest under the lease was unperfected and so vested in the lessee on the lessee’s insolvency, then the security interest held by the lessor’s secured party does too. Or put another way, the secured party only has security over the lessor’s interest in the goods, and if that interest vests in the lessee on insolvency, then there is nothing left for the secured party’s security interest to be attached to.
I agree  with that latter view. Consistent with my recommendation in Section 7.3.1, though, I propose to recommend that Government allow interested stakeholders an opportunity to provide further input on this question as well, with a view to including an agreed description of the relevant principles in the Explanatory Memorandum for any legislation that might be passed to give effect to other recommendations in this report.

7.3.2.3
Recommendation
Recommendation 171: That Government expand the further consultation process described in Recommendation 51 to include consideration of the extent to which the competing models described in that Recommendation will affect a security interest over collateral that is leased by the grantor
to a lessee, where the lessee subsequently becomes insolvent in a way that causes the grantor’s interest in the leased goods to vest in the lessee under s 267. 

3
For example: AFC, S2 att A page 4; AICM, S1 page 10.

7.3.3
Lease/sublease chains
7.3.3.1
The issue
One submission focused in particular on the effects of a sublease on the position of an owner of goods higher up a lease chain.4
The submission made the point quite forcefully that the equipment leasing industry is particularly affected by the way in which the Act enables a sublease of goods to adversely impact the interest of an owner or other lessor further up the lease chain. It noted that equipment lessors have little ability to control what happens to leased equipment in the hands of their lessee customers. A customer might sublease equipment to a third party under a transaction that is itself a security interest, even

if the head lease prohibits this. That sublease might be a formal, documented agreement, or it could be an arrangement of a more informal nature. A customer that is part of a corporate group might also make the equipment available to other members of the group, again on either a formal or an informal basis.

That submission suggested a number of ways in which these risks for a head lessor (and to some extent for its customer as well) could be ameliorated.

As a threshold matter, I should note that I am not in favour of amending the Act

to provide ad hoc solutions to individual problems, unless there is a truly pressing need to do so. Also, any solutions should not be limited in their application

to security interests that happen to be in the form of a lease, as that would

re-introduce some of the artificial form-based distinctions that the Act largely eradicates. The issues described above are ones that can affect any secured party to a lessor, not just one who happens to be the owner of the leased goods, so I will approach them as ones that should be considered for secured parties generally, not just for lessors.

Vesting on insolvency – s 267
A number of submissions suggested that s 267 should not apply to a security interest over equipment if, at the time of insolvency, there is any registration on the Register that identifies the specific equipment.5 That identification could be by way of serial number, and the submissions suggested that the categories of collateral that can be identified by way of serial number could be widened, to extend the reach of this protective measure. The submissions suggested that it might also be possible
to introduce a new collateral class, called “Other goods identified”, and that the protective measure could extend to collateral in that class as well.
Section 267, the collateral classes and the concept of serial-numbered property are all considered separately in this report.6
Goods leased to a corporate group
One submission noted that it is common for an equipment lessor to lease goods to one company in a corporate group, and for that company to then make the equipment available to other members of the group from time to time under arrangements that could be PPS leases.7  The submission suggested that it should be sufficient, in order to perfect a security interest that is granted by a member of a

4
AFC, S1 att B page 2.

5
For example: AFC, S1 att B page 2; ABA, S2 page 2.

6
See Sections 6.3 and 6.6 above, and Section 8.7 below.

7
AFC, S1 att B page 2.

corporate group under such an “internal” PPS lease, that a financing statement just be registered against the asset-holding member of the group. The submission went on to acknowledge that this solution might need to be limited to serial-numbered property (or goods that are “Other goods identified”, as noted above).
It is not clear whether this proposal was put just in the context of s 267, or more generally. To the extent it relates to s 267, I return to it in Section 8.7 below. To the extent it is intended to apply more generally, though, I am not in favour of it. Currently, a person who searches the Register for security interests granted by

a corporate grantor need only search against the grantor’s details. This proposal would change that, as it would allow a security interest to be perfected by a registration that identified only the serial number (or other identifier) of the goods. While that could alleviate the burden for some secured parties, it would be a radical change to the overall architecture of the Act. The benefits that it would bring to those secured parties would be outweighed, I expect, by the detriments that it would produce for others.

Many if not most of those informal intra-group leasing arrangements will only be PPS leases because they have an indefinite term. I have recommended  in Section 4.3.5.4 that the definition of PPS lease in s 13 be amended so that it does not capture a lease of an indefinite term unless it runs for more than one year.

That may go some way to alleviating this concern.

Consultation Paper 2 invited stakeholders to comment on this.

7.3.3.2
Discussion of stakeholder feedback
Most respondents were not in favour of the proposal that a registration against one member of a corporate group be able to perfect security interests that might arise as a result of intra-group dealings with the collateral, even if the proposal

is limited to serial-numbered property. I am also not in favour, for the reasons outlined above.

7.3.3.3
Recommendation
Recommendation 172: That the Act not be amended to provide that a registration against one member of a corporate group is sufficient to perfect a security interest that is granted by another member of that group.

7.4 
Proceeds
7.4.1
Section 31(3) – grantor must have an interest in the proceeds
7.4.1.1
Proceeds of what?
7.4.1.1.1
The issue
Section 31(3)(a)(i) provides that personal property will only be proceeds if (among other options):

(i)
the grantor has an interest in the proceeds; …

There is a similar provision in most of the Canadian PPSAs8 and the NZ PPSA.9
8
For example Sask PPSA, s 2(1)(hh)(i)(B).

9
NZ PPSA, s 16 (definition of “Proceeds”, para (a)(ii)).
The following example may help to demonstrate the effect of this requirement.

A secured party has a security interest in a grantor’s motor vehicle. The grantor sells the motor vehicle to a buyer without the secured party’s consent. The buyer cannot rely on the taking free rules, so the security interest remains attached to the motor vehicle. The buyer later exchanges the motor vehicle for a caravan.

The effect of s 31(3)(a)(i) can be understood in two ways. First, it can be understood to mean that the security interest does not attach to the caravan, even though the caravan derives from a dealing in the motor vehicle, because the grantor does not have an interest in the caravan. Read in this way, the section is said to be designed to prevent a “geometric multiplication” of proceeds claims, and to limit the extent to which third parties could be prejudiced by the fact that

it may not be apparent from the Register that a secured party holds a security interest in the property.10
The provision can however be viewed in a different way. It is clear from other provisions in the Act that a transfer of collateral that is subject to a security interest can have the result that the transferee becomes the grantor of that security interest for the purposes of the Act. See Section 7.2. This means that the buyer in the example becomes the grantor of the security interest in the motor vehicle in place of the original grantor. Seen that way, the security interest would attach to the caravan, as proceeds of the motor vehicle, because the grantor (ie the buyer) has an interest in it.

This way of approaching the issue also deals with the risk of undiscoverable security interests – that is, the risk that the buyer might sell the caravan to another person, who would be unable to discover the existence of the security interest, and so unwittingly not acquire clear title – albeit in a different way to the first approach. It achieves this through the fact that the security interest in the caravan will be unperfected. Even if the security interest was perfected against the original grantor by registration, that registration will have ceased to perfect the security

interest when the motor vehicle was transferred to the buyer, because at that point the buyer became the grantor in place of the original grantor.11 The security interest in the motor vehicle will be temporarily perfected under s 34, but when the buyer exchanges the motor vehicle for the caravan the security interest in the motor vehicle will not have been perfected by registration. This means that the security interest in the caravan (as proceeds of the motor vehicle) will at best be temporarily perfected (and then only for a short period) under s 33(2), and after that will be unperfected.

Admittedly, this way of approaching the application of s 31(3)(a)(i) does raise the potential for a “geometric multiplication” of claims. It could be asked, however, how often that would arise in practice. And this approach arguably has the advantage

of fitting more neatly with other aspects of the Act’s conceptual framework.

Consultation Paper 2 acknowledged that both ways of approaching s 31(3)(a)

(ii) can produce clear and rational outcomes, and invited stakeholders to indicate which approach they preferred. 

10
See Duggan & Brown, para 11.13.

11
This assumes that the secured party did not happen to have an appropriate registration against the buyer as well.

7.4.1.1.2
Discussion of stakeholder feedback
The great majority of respondents were of the view that the better approach to
s 31(3)(a)(i) is to apply it as if the reference in the section to the “grantor” were a reference to the original grantor of the security interest, and not to a transferee who might become the grantor of the security interest as a result of the transfer.  I am comfortable with recommending that the Act be amended to confirm that that is

the correct approach to the operation of the section.

7.4.1.1.3
Recommendation
Recommendation 173: That s 31(3)(a)(i) be amended to make it clear that the grantor referred to in the section is the original grantor of the security interest, not a person who subsequently becomes the grantor as a result of the collateral being transferred to it.
7.4.1.2
Meaning of an “interest” in the proceeds
7.4.1.2.1
The issue
Section 31(3)(a)(i) refers to the grantor having “an interest in” the proceeds. This is different to the language that the Act uses in relation to the grant of security interests generally (under s 19(2)(a)), as that section requires that the grantor have “rights in” the collateral. In the context of the grant of a security interest, the Act uses the expression “interest in” collateral to refer to the interest of the secured party under the security interest, not the interest in the collateral that the grantor needs to have in order to be able to grant the security interest in the first place.

It is not clear why s 31(3)(a)(i) uses the expression “interest in”, rather than “rights in”. Consultation Paper 2 suggested, if there is no good reason for the different language, that it would be preferable to amend the section to make it consistent with the terminology used in s 19.

7.4.1.2.2
Discussion of stakeholder feedback
A small number of respondents did not agree with this approach. The great majority, however, were in favour of amending the section to make it consistent with s 19.
7.4.1.2.3
Recommendation
Recommendation 174: That the words “an interest” in s 31(3)(a)(i) be replaced with “rights”.
7.4.2
Section 31(3) – grantor can instead have the power to transfer rights in the proceeds to the secured party
7.4.2.1
The issue
Section 31(3)(a)(ii) provides, as an alternative to the grantor having an interest in the proceeds under s 31(3)(a)(i), that personal property can be proceeds if (among other requirements):

(ii)
the grantor has the power to transfer rights in the proceeds to the secured party

(or to a person nominated by the secured party); …

The Act contains similar language in relation to the grant of a security interest

over original collateral, in s 19(2)(a). The corresponding language in s 19(2)(a) was discussed in Section 5.1.3 above.

Consultation Paper 2 suggested that s 31(3)(a)(ii) should be deleted, for the same reasons as discussed in Section 5.1.3 in relation to s 19(2)(a).

7.4.2.2
Discussion of stakeholder feedback
A small number of respondents were not of the view that s 31(3)(a)(ii) should be deleted. The great majority of respondents agreed, however, that the provision was not needed, and could be removed.

7.4.2.3
Recommendation
Recommendation 175: That s 31(3)(a)(ii) be deleted.
7.4.3
Section 32 – drafting improvements
7.4.3.1
The issues
Section 32 contains rules for what happens when collateral gives rise to proceeds. The core provision is s 32(1). It states:

(1)   Subject to this Act, if collateral gives rise to proceeds (by being dealt with or otherwise), the security interest:

(a) continues  in the collateral, unless:

(i)
the secured party expressly or impliedly authorised a disposal giving rise to the proceeds; or

(ii)
the secured party expressly or impliedly agreed that a dealing giving rise to the proceeds would extinguish the security interest; and

(b)   attaches to the proceeds, unless the security agreement provides otherwise.

A similar provision can be found in the Canadian PPSAs12 and the NZ PPSA.13
The language of s 32(1) has raised a number of very practical problems. The meaning of “continues in the collateral”

Section 32(1)(a) says that the security interest “continues in” the collateral. A similar

expression is used in Part 3.4, in relation to security interests over goods that become an accession, or are processed or commingled.

It is not clear how the term “continues in” is to be lined up against the continuum used elsewhere in the Act, of a security interest being “attached to collateral”, “enforceable against a third party” and “perfected”. My view is that “continues in” has the same meaning as “remains attached to”, although I acknowledge  that this is not entirely clear.

If I am correct that “continues in” has the same meaning as “remains attached to”, then the Act would be easier to understand if it just said so. I am mindful of the fact that the Canadian PPSAs and the NZ PPSA use the expression “continues in”, but do not think that this should be grounds to not make what could otherwise be a helpful clarification.

Consultation Paper 2 invited stakeholders to comment on this. What happens if there are no proceeds ?
Section 32 is only engaged if a dealing produces proceeds. It does not say what

happens if there are none – for example, if a grantor makes a gift of collateral, or if a grantor disposes of collateral in satisfaction of a pre-existing debt.

A security interest should be able to remain attached to the collateral even if it is dealt with in a way that does not give rise to proceeds, despite the fact that s 32 is silent on the point. Consultation Paper 2 suggested that it would be helpful to confirm this.

What happens if the secured party consents to a disposal of collateral, but only on the basis that its security interest remains attached ?
As some submissions observed, s 32(1)(a)(i) appears  to suggest that a security interest will not continue in collateral that is disposed of, if the secured party expressly or impliedly authorised the disposal.14 If correct, this would mean that it is not open to a secured party to consent to a disposal on the basis that its security interest remains attached to the collateral after the disposal.

It has been suggested in relation to the Canadian PPSAs that the equivalent provision in that legislation should be read with an implied qualification to the effect that the security interest is only extinguished by a disposal if the secured party agreed that the disposal would extinguish its security interest.15 It is possible to find some support for this in the language of the Act, but equally possible to point to factors in the Act that argue for the opposite view. It is also instructive to note that the corresponding provision in Article 9 was amended some years ago to make

this explicit.16 Either way, this uncertainty is undesirable. Consultation Paper 2 recommended that this be clarified.

7.4.3.2
Discussion of stakeholder feedback
A small number of respondents did not think that there was a great need to clarify that “continues in” is intended to mean “remains attached to”. Most respondents agreed, however, that it would be helpful to make this change.

The overwhelming majority of respondents were in favour of amending s 32 to clarify that a security interest can remain attached to collateral if it is dealt with, even if the dealing produces no proceeds. They were also in favour of amending the section to clarify that a security interest can remain attached to collateral that is dealt with with the secured party’s consent, if the consent was given on the basis that the security interest would remain attached to the collateral despite the dealing.
Consultation Paper 2 had suggested some alternative drafting for s 32 that

was designed to address these concerns. Some respondents suggested some modifications to the drafting, principally in order to avoid the use of the word “extinguish”.  I have taken that into account in the framing of my recommendation below. The great majority of respondents were otherwise in favour of

those amendments.
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7.4.3.3
Recommendation
Recommendation 176: That s 32(1) be amended to read along these lines:
“(1)
Subject to this Act:
(a)   if collateral is dealt with, the security interest remains attached to the collateral, unless the secured party expressly or impliedly agreed that a party to the dealing could take the collateral free of the security interest; and
(b)   if collateral gives rise to proceeds (by being dealt with or otherwise), the security interest attaches to the proceeds unless the security agreement provides otherwise.”
7.4.4
Section 32(2) – enforcing against both the collateral and the proceeds
7.4.4.1
The issue
Section 32(1) provides a secured party with a potential windfall. The security interest will remain attached to the original collateral (in the hands of the dealee), and will also attach also to the proceeds from the dealing that were received by

its grantor. While the secured party can of course only recover its secured amount once, if it had been under-secured  (ie if the secured amount had been more than the value of the collateral), then the secured party could benefit from the dealing, because it can now pursue both the collateral and the proceeds.

Section 32(2) counters this potential windfall, by providing as follows:

(2)   If the secured party enforces a security interest against both collateral (other than an investment instrument or an intermediated security) and proceeds, the amount secured by the security interest in the collateral and proceeds is limited to the market value of the collateral immediately before the collateral gave rise to the proceeds.

Section 32(3) then qualifies this, by providing that s 32(2) does not apply if the transferee of the collateral had actual or constructive knowledge that the transfer was in breach of the security agreement.

The Canadian PPSAs17 and the NZ PPSA18 contain a provision that corresponds to s 32(2). Despite this, s 32(2) raises a number of questions.

While s 32(2) is intended to prevent a secured party from getting a windfall benefit by pursuing both the collateral and the proceeds, the section could in fact harm the secured party, because it caps the amount that the secured party can recover at the market value of the collateral immediately before the collateral gave rise to the proceeds. This could penalise the secured party, if the market value of the collateral could increase after that time. Section 32(2) does not apply to two such types of collateral (investment instruments and intermediated securities), but there are other types of collateral (such as commodities, or works of art) that could increase in value over time as well.

The other issue with the provision is that it potentially makes an incorrect assumption about the nature of proceeds. The provision makes sense (subject to the previous paragraph) if the proceeds in question are a replacement of

the original collateral – for example, if the grantor sold the collateral for cash, or exchanged it for another asset. Under the definition of “proceeds” in s 31, however, proceeds can include any personal property that derives from a dealing with the collateral. This could include revenue that flows from a dealing with

the collateral, and not just be property that is received as a replacement of the property’s capital value.

The provision accommodates this to some extent, by excluding investment instruments and intermediated securities. However, the issue could still arise – for example, if the grantor hires out goods for rent (under s 31(1)(a)), or grants

a licence of intellectual property in return for royalties (under s 31(1)(d)). In these circumstances, it is arguable that the limitation in s 32(2) is not appropriate.

It could even be argued that s 32(2) should be deleted in its entirety. For example, the capacity of the section to produce a windfall benefit for the secured party may be more perceived than real, as it is only an issue if the secured party was under- secured. One might also query why it is appropriate to shelter the grantor from the consequences of its breach of its security agreement, and why it is appropriate to protect the dealee just because the secured party chooses to pursue the proceeds in the hands of the grantor as well – if the secured party chose to enforce only against the collateral in the hands of the dealee, then the limitation in s 32(2) would not be engaged.

And finally on s 32(2), the language of s 32(3) suggests that a dealing covered by

s 32(2) needs to be a “transfer”. This may not always be the case, however, unless “transfer” is given a very broad meaning, or s 32(2) is read down so that it is only engaged where the proceeds in question are produced by a transfer, not some lesser dealing. If ss 32(2) and (3) are retained, then this should be clarified.

One submission proposed that s 32(3) should be deleted even if s 32(2) is retained, on the basis that it is inconsistent with the policy reason for the rule in s 32(2).19
7.4.4.2
Discussion of stakeholder feedback
A number of respondents were in favour of deleting ss 32(2) and (3) entirely. Others, however, were in favour of retaining them, at least in part.

One response observed that courts in Canada have interpreted the concept of “proceeds” so that property is only proceeds of collateral if it is taken in exchange for the collateral.20  The drafting of the definition of “proceeds” in s 31 of the Act does not lend itself to a similarly limiting interpretation. However, the fact that

s 32(3) refers only to a “transfer” of collateral does seem to suggest that the drafters may have had in mind that s 32(2) should only be engaged if the proceeds arise as a result of a transfer of the collateral, and not as a result of some lesser dealing. One response suggested that the operation of s 32(2) should indeed be limited in this way, although one other response took the opposite view.

The majority of respondents were in favour of deleting s 32(3), even if s 32(2)

is retained.
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In my view, the best way to balance the competing views of s 32(2) is to provide that it only applies if proceeds arise as a result of a transfer of the collateral. If that change is made, then the language in brackets in the section (“(other than

an investment instrument or an intermediated security)”) could be deleted as well. I agree that s 32(3) could then also be deleted.

7.4.4.3
Recommendations
Recommendation 177: That s 32(2) be retained, and that the start of s 32(2) be amended to read along these lines:
“(2)
If the secured party enforces a security interest against both collateral and proceeds that arise from a transfer of the collateral, the amount secured by the security interest in the collateral and proceeds is limited….”.
Recommendation 178: That s 32(3) be deleted.
7.4.5
Section 32(5) – priority in relation to proceeds
7.4.5.1
The issue
Section 32(5) says this:

(5)   For the purposes of section 55 (default priority rules), the time of registration or possession in relation to original collateral, or the time of perfection of a security interest in original collateral, is also the time of registration, possession or perfection in relation to the proceeds of the original collateral.

There are three aspects of this section that are worth considering. First, it is not clear why the provision refers in two places to “possession”. It may be that these references could be deleted. Secondly, the provision may be able to be simplified by using the concept of a security interest’s “priority time” (as defined in s 55(5)), in that it could simply provide that the priority time for the proceeds is the same as the priority time for the original collateral. Thirdly, it should be asked why the application of this rule is limited to the default priority rules in s 55.

These issues were raised for discussion in Consultation Paper 2.

7.4.5.2
Discussion of stakeholder feedback
A number of respondents were in favour of deleting the references to “possession” from s 32(5), but otherwise of leaving the section as is. Other respondents, however, were in favour of amending the section to refer instead to a security interest’s “priority time”, and of applying the rule generally, not just for the purposes of s 55.
One respondent made the interesting observation that s 32(5) appears to apply whether or not the security interest over the proceeds has been continuously perfected.21 It is possible, under s 33 as it currently stands, that a security interest over proceeds may initially be temporarily perfected, but then become unperfected if it is not re-perfected within 5 business days. If the security interest is later re- perfected, then its priority time should run from the time of re-perfection, not from the priority time in relation to the original collateral. I agree that the drafting of

s 32(5) should be adjusted to reflect this.
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LW, CP2 page 12.

This will cease to be an issue for security interests that are perfected over the original collateral by registration, if my recommendation in Section 7.4.6.1 is accepted so that those security interests are then automatically perfected over the proceeds as well. However, it could still be an issue for security interests that were perfected by other means.

7.4.5.3
Recommendation
Recommendation 179: That s 32(5) be amended to read along these lines:
“(5)
The time of registration in relation to original collateral, or the time of perfection of a security interest in original collateral, is also the time of registration or perfection in relation to the proceeds of the original collateral, if the security interest has been continuously perfected .”
7.4.6
Section 33(1) – perfection of a security interest over proceeds
7.4.6.1
Should perfection be automatic?
7.4.6.1.1
The issue
Section 33(1) provides that a security interest over proceeds is taken to be perfected if the security interest in the original collateral is perfected by a registration that:

(a) describes  the proceeds, if the description complies with any regulations made for the purposes of paragraph  (d) of item 4 of the table in section 153 (financing statements with respect to security interests); or

(b)   covers the original collateral, if the proceeds are of a kind that are within the description of the original collateral; or

(c)   covers the original collateral, if the proceeds consist of currency, cheques or an ADI account, or a right to an insurance payment or any other payment as indemnity or compensation for loss or damage to the collateral or proceeds.

A similar provision can be found in the Canadian PPSAs22 and the NZ PPSA.23
Section 33(1) only perfects a security interest in proceeds if the security interest in the original collateral was perfected by registration, not if it was only perfected by possession or control. This is presumably on the basis that a secured party that has possession or control of the original collateral can ensure as necessary that it is perfected over any proceeds from the collateral as well.

The Regulations that were made for the purposes of item 4(d) of the table in s 153 allow proceeds to be described in a way that identifies the particular proceeds, that identifies a class to which the proceeds belong, or that simply describes the proceeds as “all present and after-acquired property”.24 The Register accommodates all of these options, but makes “all present and after-acquired property” the default choice. A well-advised secured party would be highly unlikely to override the default choice with a different formulation.
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It is not difficult to see why a secured party would like to use the “all present and after-acquired property” default option. At the time a secured party registers its financing statement, it is unlikely to know what the nature of any proceeds might be that the grantor might receive in the future from a dealing with the collateral. The default option removes that uncertainty for the secured party, and ensures that the security interest can be perfected over proceeds, whatever form they

take. The downside to this approach, however, is that it diminishes the value of the information on the Register that is available for a searcher. This can be illustrated with an example.

A secured party has a security interest over a grantor’s motor vehicle. The security interest is perfected by registration against the class “motor vehicle”, and the registration describes the proceeds by using the “all present and after-acquired property” option. The grantor then exchanges the motor vehicle for a race horse.

The secured party’s security interest will be automatically perfected over the race horse, even though this will not be apparent from the Register. If the grantor then tries to sell the horse, a prospective buyer will not be able to tell from a search of the Register that the horse is subject to the security interest.

It is difficult to conceive of an alternative approach that does not disadvantage either the secured party or the unwitting potential buyer, and it may be inevitable that one of them needs to be preferred over the other. Consultation Paper 2 invited stakeholders to comment on whether they considered that the current risk allocation was appropriate.

One commentary on the Act makes the point, if the preferred approach is to
continue to favour the secured party over the potential buyer, that it might be simpler to just provide that a security interest over proceeds is automatically perfected, if
the security interest over the original collateral was perfected by registration.25  That is the de facto position under the current combination of s 33(1)(a), the Regulations and the default configuration of the Register. It is also the approach taken (more explicitly) under the Ontario PPSA.26 It would make the Act, the Regulations and the Register itself simpler if s 33 were amended to say this. It would then be possible to delete ss 33(1)(b) and (c) as well.

One of the submissions also argued in favour of making perfection over proceeds automatic, if the security interest over the original collateral was perfected by registration.27
Consultation Paper 2 invited stakeholders to comment on this.

7.4.6.1.2
Discussion of stakeholder feedback
A number of respondents were not convinced of the need to change the current provisions. An equivalent number agreed, however, that the Act should be amended so that it simply states that a security interest is automatically perfected over proceeds, if it was perfected by registration over the original collateral.

One respondent suggested as an alternative that the Register could be amended so that “all present and after-acquired property” was not the default option

for completing the description of proceeds.28 Even if the Register no longer
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automatically populated the box in that way, however,  I expect that it would

quickly become market practice to complete it in that fashion anyway, so I am not convinced that this would make much difference in practice (except that it would force registrants to think a bit more when they complete their registrations).

In my view, the de facto position under the Act and the current configuration of the Register is that almost all security interests over collateral that are perfected by registration will be automatically perfected over any proceeds as well. It would simplify the Act without changing its substantive effect if the Act was amended to just say that.

7.4.6.1.3
Recommendation
Recommendation 180: That the Act be amended to provide that a security interest over collateral that is perfected by registration is automatically perfected over any proceeds of that collateral.
7.4.6.2
Section 33(1)(b) – description of the proceeds as original collateral
7.4.6.2.1
The issue
Section 33(1)(b) provides that a security interest in proceeds will be perfected if the proceeds are within the description of the original collateral in the financing statement.

It is not clear that s 33(1)(b) is needed, even if it is retained in its current form. If the proceeds are within the collateral description in the financing statement, then arguably the security interest over those proceeds is perfected on general principles without the need for the deeming provision. If the provision is needed, though, it is too narrow, as it should allow the security interest in the proceeds to
be perfected by any registration that the secured party has against the grantor, not just the same registration as for the particular original collateral. Using the example given in Section 7.4.6.1 above, if the secured party already had a separate registration against the grantor for the collateral class “Livestock”, then its security interest should be perfected against the horse, even though that is a different registration to the one that perfected its security interest over the motor vehicle.

Consultation Paper 2 invited stakeholders to comment on this.

7.4.6.2.2
Discussion of stakeholder feedback
A number of respondents agreed that s 33(1)(b) was unnecessary, and could be deleted. The majority preferred, however, that it be retained.

The majority of respondents were also of the view that the section did not need to be amended along the lines described above. In my view, however, it would be useful to amend s 33(1)(b) (if it is retained) to clarify that the security interest over the proceeds could be perfected by any registration held by the secured party against the grantor, not just by the registration that perfected the security

interest over the original collateral. It might be argued that this change is strictly not necessary, but the same could be said for the section as a whole. If s 33(1)(b) is to be retained, then I think it will help to avoid confusion if this point is clarified.

7.4.6.2.3
Recommendation
Recommendation 181: If Recommendation 180 is not adopted, that
s 33(1)(b) be amended to make it clear that the security interest is perfected over the proceeds if the proceeds are within the collateral description of
any current financing statement made by the secured party against the grantor, not just the same financing statement.
7.4.6.3
Section 33(1)(c) – liquid proceeds
7.4.6.3.1
The issue
Section 33(1)(c) provides that a security interest in proceeds is deemed perfected if the proceeds consist of currency, a cheque, an ADI account or a right to payment as compensation for loss or damage to the collateral or the proceeds.

The rationale for this rule is said to be that a person who acquires an interest in these types of personal property should realise that they could have arisen from a dealing in other property of the grantor, and that the other property could have

been subject to a security interest that is perfected by a financing statement that could be found by searching the Register.29
Consultation Paper 2 invited stakeholders to indicate whether they thought that this was an appropriate justification for this rule.

7.4.6.3.2
Discussion of stakeholder feedback
The great majority of respondents were of the view that s 33(1)(c) should be retained.

Section 33(1)(c) will become unnecessary if the Act is amended as I have recommended in Section 7.4.6 (so that a security interest in proceeds is automatically perfected, if the security interest over the original collateral was perfected by registration). If that change is not made, however, then I am comfortable recommending that s 33(1)(c) be retained as well.

7.4.6.3.3
Recommendation
Recommendation 182: If Recommendation 180 is not adopted, that s 33(1)(c) be retained.

7.5 
Temporary perfection
7.5.1
Should a transferee be obliged to notify secured parties of the transfer?
7.5.1.1
The issue
Section 34 provides, if collateral that is subject to a perfected security interest is transferred and the transferee does not take free of the security interest, that the security interest is temporarily perfected for up to two years. This affords
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the secured party with a period of time within which it can become aware of the transfer, and to then re-perfect against the transferee.

One submission suggested that it is not appropriate to burden the secured party with the risk that its security interest could become unperfected because of a transfer it did not authorise.30 Some respondents made similar observations, suggesting that the Act should provide that a secured party that has perfected

its security interest should not be exposed to the risk of losing its security interest because of some unauthorised action of the grantor.

That observation is entirely appropriate as a starting proposition. Even under prior law, though, a secured party faced the risk that it could lose its interest in collateral because of some unauthorised action by the grantor. If a secured party held a

fixed charge, for example, it faced the risk that a buyer could acquire clear title to the collateral under the bona fide purchaser rule.31 The Act also clearly accepts

that a secured party will be exposed to the risk in some situations that it could lose its security interest because of an unauthorised action of the grantor, for example under the taking free rules.

The submission that raised this issue suggested that a person proposing to take an interest in collateral should be required first to search the Register, and to notify any prior-registered secured parties of its intended transfer. That would provide the secured party with the opportunity to take whatever steps it wants in response.

The submission suggested that the proposal should not need to apply, however, for consumer property, or where a taking free rule applies.

7.5.1.2
Discussion of stakeholder feedback
I can see that this proposal might assist prior-registered  secured parties. I expect, however, that it would impose too severe an impediment on the free flow of commerce, and for that reason would be quite unpalatable to both grantors and intending transferees. As I see it, there is no clear case for making this change.

7.5.1.3
Recommendation
Recommendation 183: That the Act not be amended to require an intending transferee of collateral to search the Register and advise any relevant secured party of the proposed transfer.
7.5.2
Section 34 – application to proceeds?
7.5.2.1
The issue
If collateral that is subject to a perfected security interest is transferred, then the security interest is deemed by s 34(1) to be temporarily perfected over the transferred collateral for a period of up to 2 years after the transfer.

One submission suggested that it was not clear that s 34 applies only to the security interest over the original collateral, and expressed the view that it could be read as applying to the security interest over the proceeds as well.32
The submission proposed that this be clarified.
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In my view, it is clear that s 34 is only dealing with the security interest in relation to the original collateral, not in relation to the proceeds. Section 34 addresses the fact that a security interest that had been perfected by a registration, for example, would cease to be perfected by that registration if the collateral is transferred, as the transfer would cause the transferee to become the “grantor” of the security interest (whereas the registration will have been made against the transferor).33 The temporary perfection period in s 34 protects the secured party, by providing it with an opportunity to re-register before it becomes unperfected.

This protection is not needed for the proceeds, as the transfer does not cause a security interest over the proceeds to become unperfected – indeed, the transfer causes the security interest to attach to the proceeds in the first place. And the perfection of the security interest over the proceeds is dealt with separately, in s 33.
Consultation Paper 2 suggested however that this could be put beyond doubt by inserting “in the collateral” after “interest” in line 3 of s 34(1).

7.5.2.2
Discussion of stakeholder feedback
All respondents agreed that this was an appropriate change to make.

7.5.2.3
Recommendation
Recommendation 184: That “in the collateral” be inserted after “interest”
in line 3 of s 34(1).

7.6 
The taking free rules
7.6.1
What “value” should be provided, for a taking free rule to apply?
7.6.1.1
The issue
The term “value” is defined in s 10 in this way:

value:
(a)   means consideration  that is sufficient to support a contract; and

(b)   includes an antecedent debt or liability; and

(c)   in relation to the definition of purchase money security interest—has a meaning affected by section 14.

The term “new value” is also defined in s 10:

new value means value other than value provided to reduce or discharge an earlier debt or liability owed to the person providing the value.

Most of the taking free rules provide that a person will only take an interest in collateral free of a security interest if, among other things, the person has provided either “value” or “new value” for the interest. The position for each of the taking

free rules is summarised in the table below. (It will be seen that the table includes a number of rules that are currently classified by the Act as priority rules, rather than taking free rules. As this report discusses further below, I am of the view that

it makes more sense for them to be treated as taking free rules, and moved to Part

2.5 of the Act.)
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	Section
	Circumstance
	Value required

	43
	Unperfected security interest
	Value

	44
	Serial-numbered property
	None

	45(1)
	Motor vehicle – the “day and a half” rule
	New value

	45(3)
	Motor vehicle – seller or lessor is a prescribed person
	New value

	46
	Ordinary course of business
	None

	47
	Low-value personal domestic or household property
	New value

	48
	Currency
	None

	49
	Purchaser of investment instrument or

intermediated security on stock exchange or similar
	None

	50
	Investment instrument with possession or control
	Value

	51
	Intermediated security in consensual transaction
	Value

	52
	Temporarily perfected security interest
	New Value

	69
	Creditor receiving payment of a debt
	None

	70
	Negotiable instrument with possession or control
	Value

	71
	Chattel paper in consensual transaction
	New value

	72
	Negotiable document of title
	Value


The use of “value” or “new value” in the taking free rules is broadly consistent with the approach taken in the Canadian PPSAs and the NZ PPSA. Despite this, it is

not easy to extract a consistent rationale for the way in which the terms are used in the various rules.

“Value”, or “new value” ?

The choice of “new value” for some of the taking free rules, over “value”, may

have been driven by a desire to ensure that the rule is only engaged if the relevant transaction produces some proceeds that the secured party’s security interest can then attach to under s 32. It is not clear, however, why that approach was not used for the other taking free rules as well. And in any event, the new value provided

by the person who acquires the interest needs only to be sufficient consideration to support a contract. It does not need to reflect the market value of the interest being acquired, and may only be a nominal amount.

No value at all ?
The fungible nature of currency may make it appropriate for there to be no value requirement at all in s 48 (although I have another concern with that taking free rule, that I will return to in Section 7.6.2), and the nature of the processes by which investment instruments or intermediated securities are traded on a stock

exchange makes it impracticable (and unnecessary) to impose a value requirement on the taking free rule in s 49. And it is probably not necessary to specify a value

requirement in s 69 as it is currently formulated, as the payment being received will discharge the relevant debt. It is less easy to understand, however, why there is no clear value requirement in s 44 or 46.

Consultation Paper 2 invited stakeholders to comment on three questions: whether a good explanation can be provided for the choices of “value”, “new value” or “no value” in the rules listed in the table; whether it might be appropriate to use a consistent requirement across all the rules (except perhaps for the rules in ss 48, 49 and 69); and whether it is acceptable as a policy matter that any new value could potentially only be a nominal amount.

7.6.1.2
Discussion of stakeholder feedback
One respondent did not agree that the “value” qualifiers needed to be changed. All other respondents, however, were in favour of some increased consistency, and the great majority agreed with the amendments proposed in the Consultation Paper.

On the question of whether it made sense for “value” or “new value” to be able to be a nominal amount rather than “real” value, one respondent was of the view that this was not appropriate. All other responses, however, were in favour of leaving this as is. I agree  that there is no clear case for change.

7.6.1.3
Recommendations
Recommendation 185: That the requirement for value in ss 43 to 52 and ss 69 to 72 be as follows:
•  ss 48, 49 and 69 – no value requirement; and
•  the remaining sections – new value.
Recommendation 186: That the Act continue to allow “new value” to be a nominal amount.
7.6.2
The “knowledge” qualifier
7.6.2.1
The issue
Most of the taking free rules provide that they will not apply if the person acquiring the interest has a specified level of knowledge of the security interest, or was involved in its creation. The disentitling factors can be any of:

•
being a party to the transaction that gave rise to the security interest;

•
having actual or constructive knowledge of the security interest;

•
having actual knowledge that the transaction breaches the security agreement that provides for the security interest; or

•
having actual or constructive knowledge that the transaction breaches the security agreement that provides for the security interest.

Using the same table as in the Section 7.6.1, the requirements for the different taking free rules are as shown below.


	Section
	Circumstance
	Value required
	Knowledge qualifier

	43
	Unperfected security interest
	Value
	Party to transaction

	44
	Serial-numbered property
	None
	Party to transaction

	45(1)
	Motor vehicle – the “day and a half” rule
	New value
	Actual or constructive knowledge of security interest

	45(3)
	Motor vehicle – seller or lessor is a prescribed person
	New value
	Actual or constructive knowledge of breach

	46
	Ordinary course of business
	None
	Actual knowledge of breach

	47
	Low-value personal domestic or household property
	New value
	Actual or constructive knowledge of breach

	48
	Currency
	None
	Actual or constructive knowledge of security interest

	49
	Purchaser of investment instrument or intermediated security on stock exchange or similar
	None
	None

	50
	Investment instrument with possession or control
	Value
	Actual or constructive knowledge of breach

	51
	Intermediated security in consensual transaction
	Value
	Actual knowledge of breach

	52
	Temporarily perfected security interest
	New Value
	Actual knowledge of breach

	69
	Creditor receiving payment of a debt
	None
	Actual knowledge of breach

	70
	Negotiable instrument with possession or control
	Value
	Actual or constructive knowledge of breach

	71
	Chattel paper in consensual transaction
	New value
	Actual or constructive knowledge of security interest

	72
	Negotiable document of title
	Value
	Actual or constructive knowledge of breach, if in business of acquiring such documents; otherwise, actual or constructive knowledge of security interest


These qualifiers broadly mirror the position under the Canadian PPSAs and the NZ PPSA. Again, however, there is no obvious explanation for the distinctions, except in relation to the taking free rule in s 49 (where the realities of the trading of securities on a stock exchange make a knowledge qualifier impracticable).34
Section 48
In my view, the current knowledge qualifier in s 48 is too strict. It might be argued that the fungible nature of currency is such that any type of knowledge qualifier

is inappropriate. At a minimum, though, I believe  that the holder of the currency should not be deprived of the benefit of the taking free rule just because they had actual or constructive knowledge of the existence of the security interest. The qualifier should only disentitle the holder from relying on the rule if they had actual (or possibly constructive) knowledge that their taking of the currency was a breach of the security agreement that gave rise to the security interest. I am also of the view that s 48 needs to be considered in tandem with s 69. This is discussed further in Section 7.6.12 below.

Generally – greater consistency ?
The qualifier in each of the taking free rules clearly needs to be appropriate for that rule. Despite this, it appears that some rationalisation of the use of the qualifiers in the taking free rules is both possible and appropriate.

Consultation Paper 2 invited stakeholders to comment on these issues.

7.6.2.2
Discussion of stakeholder feedback
All respondents agreed that the use of “knowledge” qualifiers across the taking free rules should be more consistent.

One respondent suggested that the Act follow the approach taken in the Ontario

PPSA and just refer to “knowledge”.35 The Ontario PPSA states that a person has “knowledge” of something when information comes to their attention under circumstances in which a reasonable person would take cognisance of it.36
This approach would allow the Act to drop the distinction between “actual” and “constructive” knowledge, and would allow the definition of “constructive knowledge” in s 297 to be deleted. This suggestion has considerable merit.

As to whether the knowledge should be of the existence of the security interest or that it was being breached, my view is that the tests should be as follows:

•
ss 43, 44 and 45(1) – knowledge of the security interest;

•
ss 45(3) and 46 – knowledge of breach;

•
s 47 – knowledge of the security interest;

•
s 48 – knowledge of breach;

•
s 49 – no knowledge qualifier;

•
ss 50 to 52 – knowledge of the security interest; and

•
ss 69 to 72 – knowledge of breach. 

34
Indeed, knowledge is irrelevant, as the buyer will not know who the seller is.

35
AD, CP2 page 17.

36
Ontario PPSA, s 69.

7.6.2.3
Recommendations
Recommendation 187: That the Act be amended to provide that a person has knowledge of something for the purposes of the Act when information comes to their attention under circumstances in which a reasonable person would take cognisance of it.
Recommendation 188: That the taking free rules in the sections set out in the following table be amended so that the “value” and “knowledge” qualifiers in those sections are as set out in the following table:
	Section
	Circumstance
	Value required
	Knowledge qualifier

	43
	Unperfected security interest
	New value
	Knowledge of security interest

	44
	Serial-numbered property
	New value
	Knowledge of security interest

	45(1)
	Motor vehicle – the “day and a half” rule
	New value
	Knowledge of security interest

	45(3)
	Motor vehicle – seller or lessor is a prescribed person
	New value
	Knowledge of breach

	46
	Ordinary course of business
	New value
	Knowledge of breach

	47
	Low-value personal domestic or household property
	New value
	Knowledge of the security interest

	48
	Currency
	None
	Knowledge of breach

	49
	Purchaser of investment instrument or intermediated security on stock exchange or similar
	None
	None

	50
	Investment instrument with possession or control
	Value New value
	Knowledge of security interest

	51
	Intermediated security in consensual transaction
	New value
	Knowledge of security interest

	52
	Temporarily perfected security interest
	New Value
	Knowledge of security interest

	69
	Creditor receiving payment of a debt
	None
	Knowledge of breach

	70
	Negotiable instrument with possession or control
	New value
	Knowledge of breach

	71
	Chattel paper in consensual transaction
	New value
	Knowledge of breach

	72
	Negotiable document of title
	New value
	Knowledge of breach


7.6.3
Meaning of “buyer” and “lessee”
7.6.3.1
The issue
Most of the taking free rules operate in favour of a buyer or lessee of collateral. The terms “buyer” and “lessee” are not defined.

The term “lessee” is well-understood, and requires no particular comment. In contrast, the use of the term “buyer” in some of the taking free rules has raised the question of the extent to which this imports requirements from sale of goods legislation (or the general law, in the case of collateral that does not consist of goods) – in other words, whether a taking free rule will only operate in favour

of a person as a “buyer” if the transaction in question is one that is otherwise a contract of sale and purchase on general principles.

This question has been explored at some length in a recent academic paper.37
The view of the paper’s author, with which I agree,  is that the meaning of the term

“buyer” as used in the Act should not be extracted solely from the language of the Act itself, but should be determined by reference to the broader Australian legal framework.

I would add one overlay to this, though, which is that there is one respect in which the framework of the Act dictates an outcome that goes beyond the general principles applicable to buyers and sellers. Because the Act treats a grantor of a security interest as if it were the owner of the collateral even if it is not the owner

on general legal principles, the implication for the taking free rules is that a grantor can be a seller of collateral even if it does not have title (for example, if the grantor is the purchaser of goods subject to retention of title, or a lessee of goods under a PPS lease). To this extent, the principles that underpin the Act need to prevail over the principles that would otherwise apply at general law. 38
Consultation Paper 2 invited stakeholders to comment on this.

7.6.3.2
Discussion of stakeholder feedback
One respondent thought that it would be helpful for the Act to include a definition of “buyer”, and in doing so to sweep up the concept of “purchaser” that is used in a number of other provisions in the Act. All other respondents, however, were in favour of leaving the meaning of “buyer” to be determined by the general law.

7.6.3.3
Recommendation
Recommendation 189: That the Act not be amended to define the term “buyer”. 

37
S. McCracken, When is a “Buyer” a “Buyer”? Solving Riddles When New Legislation Confronts Established Concepts, published in Exploring Tensions in Finance Law – Trans-Tasman Insights (Thomson Reuters, 2014).

38
See the discussion of this in Section 5.1.2 above. I believe that the alternative “possession” model would reach the same outcome as well, but by arguing instead that a person in possession can deal with collateral in a manner that is good against all the world other than the true owner, and the true owner’s interest is defeated because the taking free rule says so.

7.6.4
Section 44 – serial-numbered property
7.6.4.1
The provision
Section 44 provides a taking free rule for serial-numbered property, as follows:39
(1)   A buyer or lessee of personal property takes the personal property free of a security interest in the property if:

(a) the regulations provide that personal property of that kind may, or must, be described by serial number in a registration; and

(b)   searching the register, immediately before the time of the sale or lease, by reference only to the serial number of the property, would not disclose a registration that perfected the security interest.

Exceptions
(2)   Subsection  (1) does not apply if:

(a) the buyer or lessee holds the personal property: (i)
as inventory; or

(ii)
on behalf of a person who would hold the collateral as inventory; or

(b)   the security interest was created or provided for by a transaction to which

the buyer or lessee is a party, unless the personal property concerned is of a kind prescribed by regulations for the purposes of this paragraph.

The Regulations provide that the personal property that “may, or must, be described by serial number in a registration” is:40
•
motor vehicles;

•
aircraft;

•
watercraft; and

•
certain types of intellectual property (designs, patents, plant breeder’s rights, trademarks or licences over any of them).

7.6.4.2
Should the taking free rule apply to inventory?
7.6.4.2.1
The issue
The taking free rule in s 44 is not available for a buyer or lessee that holds the acquired interest as inventory. This broadly reflects the approach of the corresponding provision in the NZ PPSA,41 but not the corresponding provision in the Canadian PPSAs.42
It is not readily apparent why a buyer or lessee should not be able to rely on the rule just because they acquire the personal property as inventory, particularly given the broad meaning that is given to that term in s 10.

Consultation Paper 2 expressed the view that this restriction on the operation of s 44 should be removed. 

39
Section 44(3) contains a transitional provision that is not relevant for current purposes.

40
Item 2.2 in Schedule 1 to the Regulations.

41
NZ PPSA, s 55.

42
For example Sask PPSA, ss 30(6) and (7).

7.6.4.2.2
Discussion of stakeholder feedback
One respondent had mixed views internally on this question. All other respondents were of the view, however, that s 44(2)(a) should be deleted. That continues to be my view as well.

7.6.4.2.3
Recommendation
Recommendation 190: That s 44(2)(a) be deleted.
7.6.4.3
What types of serial-numbered  property should s 44 apply to?
7.6.4.3.1
The issue
The taking free rule in s 44 applies to all types of property that may or must be described by serial number in a registration. In that respect the rule is consistent with the corresponding rule in the Canadian PPSAs and the NZ PPSA. However, the Canadian PPSAs and the NZ PPSA have a much narrower concept of property that may or must be described by serial number in a registration. None of them extends it to intellectual property, for example, and in New Zealand the concept is limited just to motor vehicles.43
Consultation Paper 2 suggested that there is merit in considering whether s 44 should also be limited to just motor vehicles, or potentially just to motor vehicles and watercraft. At the moment, secured parties with a security interest over any serial-numbered property risk losing their security under s 44 unless they make specific registrations against each serial number. This can lead to the need to make large numbers of registrations, adding to the clutter on the Register.

The discussion in Consultation Paper 2 proceeded on the assumption that the purpose behind s 44 was to remove the need in some situations for a searcher to conduct a full search against the seller or lessor of personal property. The Consultation Paper acknowledged that it might be appropriate to provide that

a person who is looking to buy or lease a motor vehicle should be able to rely just on a search against the serial number of the motor vehicle. Section 44 will most commonly apply to private sales or leases, and it would not be appropriate to expect the purchaser or lessee under such a sale or lease to undertake a full search against the grantor in order to determine whether the motor vehicle was

subject to a security interest. Such sales or leases can happen at very short notice, and the buyer or lessee is unlikely in any event to be able to interpret the results of

a full search.

The same could also be true for watercraft, at least for smaller ones.

In contrast, the other types of serial-numbered property are all business assets. A buyer or lessee of these types of assets is likely to be acquiring the asset for a business themselves, and the probable value and timeframe of the transaction are such that it might not be inappropriate to expect the buyer or lessee to undertake a full search of the seller or lessor before completing the transaction.

Consultation Paper 2 invited stakeholders to comment on the types of property that should be subject to the taking free rule in s 44.

43
Consultation Paper 2 had suggested that the Canadian PPSAs do not extend the concept to aircraft or watercraft either.

One respondent (LW, CP2 page 13) has pointed out, however, that that is not correct – see Sask Regs, reg 13(2).
7.6.4.3.2
Discussion of stakeholder feedback
Respondents expressed a range of views on this question. One respondent thought that the taking free rule in s 44 should be limited to motor vehicles with a Vehicle Identification Number (a point which I discussed  above, in Section 6.6.3).44
Most respondents were of the view, however, that the net should be cast more broadly. Most were of the view that it should at least extend to watercraft, on the basis that individuals often purchase boats. A significant number thought that s 44 should apply to registered intellectual property as well.

I mentioned  above that Consultation Paper 2 proceeded on the assumption that the purpose of s 44 was to assist searchers, by reducing the circumstances in which they needed to conduct a full search against their seller or lessor. It has since been put to me that the overseas equivalents of s 44 have a different purpose, and one that is not relevant to the Act as it stands at present. According to that explanation, the overseas equivalents of s 44 are there to provide some relief from the fact that
a transfer of collateral subject to a security interest does not change the identity of the grantor of that security interest. Under the Canadian PPSAs and the NZ PPSA, a secured party who took security from a transferor of collateral and perfected
it against the transferor by registration will continue to have a perfected security interest in the collateral after the transfer (assuming no taking free rule applies), even though the registration is against the transferor rather than the transferee, and so is undiscoverable by a person who might then want to buy or lease the collateral from the transferee. The overseas equivalents of s 44 provide the buyer or lessee of serial- numbered property with protection against this risk, by allowing them to locate a security interest granted by a predecessor in title if it was registered against the serial number, or to take free of the security interest if it was not.
As I discussed  above in Section 7.2, however, the Act approaches this issue differently. Unlike the Canadian PPSAs and the NZ PPSA, the Act treats the transferee of the collateral as the (new) grantor of the security interest (again, assuming that the security interest has remained attached to the collateral), so that the transferor-granted security interest is no longer perfected by the secured party’s registration against the transferor. Instead, the security interest will be temporarily perfected for up to 2 years under s 34. This means that a prospective buyer or lessee of the collateral from the transferee does not need to rely on s 44, because they will be able to take the collateral free of the transferor-granted security interest under s 52 (because the security interest is only temporarily perfected).
I discuss  the scope of s 52 in Section 7.6.11 below. As far as s 44 is concerned, though, this explanation for the presence of an equivalent to s 44 in the overseas PPSAs does again call into question whether s 44 is needed, or needs to apply to all types of serial-numbered property. I accept, though, that most respondents were not in favour of reducing the reach of s 44, and that there is no clear case for change.
One submission noted that s 44 contains some unnecessary language, in that it refers to personal property of a kind that may “, or must,” be described by serial number in a registration.45  The words “or must” are technically not necessary in the section, as a registration that “must” include the serial number will be ineffective if it does not, with the result that any related security interest will be unperfected. This means that a buyer or lessee would be able to take free of the security interest under s 43 instead.

44
HRIA, CP2 page 13.

45
LCA, S2 page 11.

I can see the strength of that argument. The Act refers however in a number of places to personal property that is of a kind that “may, or must, be described by serial number in a registration”, and it might in fact cause confusion if the Act were to use a slightly different word string in s 44. In any event, it is not clear to me that the words do any harm, and I do not see that there is a clear need to delete them.

7.6.4.3.3
Recommendation
Recommendation 191: That s 44 continue to apply to all types of property that may, or must, be described by serial number in a registration.
7.6.5
Section 45(1) – the “day and a half” rule
7.6.5.1
The issue
Section 45(1) re-enacts a version of the “day and a half” rule that applied in relation to motor vehicles in some States and Territories before the Act commenced operation.46 It provides that a buyer or lessee of a prescribed type of motor vehicle may take the motor vehicle free of a security interest if, among other things:

(a) the regulations provide that motor vehicles of that kind may, or must, be described by serial number; and

(b)   there is a time during the period between the start of the previous day and

the time of the sale or lease by reference to which a search of the register (by reference otherwise only to the serial number of the motor vehicle) would not disclose a registration that perfected the security interest; and

There is no corresponding provision in the Canadian PPSAs or the NZ PPSA. The section is designed to assist the purchase of motor vehicles outside normal

business hours, by allowing a purchaser to undertake a search against the

serial number up to one and a half days before completing the purchase (as the purchase could then happen at night or on a weekend, when a register might otherwise be closed).

One of the great advantages of the Register, of course, is that it does not close at nights or on weekends, and a prospective purchaser of a motor vehicle can now do a search at any time. This means that s 45(1) might no longer be necessary. Consultation Paper 2 suggested for this reason that s 45(1) could perhaps be deleted, or as an alternative, that it could be amended so that it only operates in favour of individuals.

Section 45(1) is also subject to a range of qualifications, in ss 45(1)(c) and 45(2). The purpose (and in some respects the meaning) of some of those qualifications is unclear. If s 45(1) is retained, then it would be desirable to simplify it, by

rationalising or clarifying the purpose and meaning of some of those qualifications. This should include the removal of the carve-out for persons who buy or lease the motor vehicle as inventory, for the reasons discussed in Section 7.6.4.2.

Consultation Paper 2 also invited stakeholders to comment on these issues. 

46
See, for example, the Chattel Securities Act 1987 (Vic), s 7(1A).

7.6.5.2
Discussion of stakeholder feedback
A number of respondents were of the view that s 45(1) was not needed under a registration system that provided searchers with real-time access to the register, and should be deleted. The majority of respondents, however, were in favour

of retaining it, and then amending it as described above.  I am comfortable with that approach.

7.6.5.3
Recommendations
Recommendation 192: That s 45(1) be retained, but that it only operate in favour of a buyer or lessee who is an individual.
Recommendation 193: That s 45(2)(c) be deleted.
Recommendation 194: That the content of ss 45(1)(c) and 45(2)
be simplified.
7.6.6
Section 45(3) – prescribed dealers
7.6.6.1
The issue
Section 45(3) enables a buyer or lessee of a prescribed kind of motor vehicle to buy or lease the motor vehicle free of a security interest in the motor vehicle, if the seller or lessor is a member of prescribed class of persons. Regulation 2.2 prescribes the relevant class to be licensed motor vehicle dealers.

Similar to ss 44(2)(a) and 45(2)(c), s 45(4)(c) provides that this taking free rule is not available if the buyer or lessee holds the motor vehicle as inventory.

Consultation Paper 2 suggested that this qualification on the operation of the rule be removed.

7.6.6.2
Discussion of stakeholder feedback
All respondents agreed that s 45(4)(c) should be deleted.

7.6.6.3
Recommendation
Recommendation 195: That s 45(4)(c) be deleted.
7.6.7
Section 46 – transactions in the ordinary course of business
7.6.7.1
Should the taking free rule apply to inventory?
7.6.7.1.1
The issue
Section 46(1) provides that a buyer or lessee of personal property takes the personal property free of a security interest given by the seller or lessor, or that arises under s 32, if the personal property “was sold or leased in the ordinary course of the seller’s or lessor’s business of selling or leasing personal property of that kind”. The Canadian PPSAs47 and NZ PPSA48 contain a similar provision.

47
For example Sask PPSA, s 30(2).

48
NZ PPSA, s 53.

This is probably the most important of all the taking free rules. Similar to the taking free rules in ss 44 and 45, however, s 46(2)(a) provides that the taking free rule cannot be relied on if the personal property is serialnumbered property, and the buyer or lessee holds the personal property as inventory. This qualification is not found in any of the Canadian PPSAs or the NZ PPSA.

Consultation Paper 2 expressed the view that the qualification is not appropriate, and should be deleted. This would be consistent with the approach taken to the corresponding language in ss 44 and 45.

7.6.7.1.2
Discussion of stakeholder feedback
One respondent did not agree that the “inventory” qualifier in s 46 should be deleted. All other respondents agreed, however, that s 46(2)(a) should be removed.

7.6.7.1.3
Recommendation
Recommendation 196: That s 46(2)(a) be deleted.
7.6.7.2
Should the taking free rule apply to upstream security interests?
7.6.7.2.1
The issue
The taking free rule in s 46(1) only applies in relation to security interests that are given by the seller or lessor, or that attach to personal property as proceeds under s 32. This limitation is consistent with the corresponding provision in the Canadian PPSAs and the NZ PPSA. It does however erode the value of the taking free rule for a buyer or lessee. It means that the rule would not apply, for example, if the personal property was subject to a security interest that had been granted by

a person other than the seller or lessor, and who then transferred the personal property to the seller or lessor in a manner that allowed that security interest to remain attached to the personal property. Section 46(1) will not allow the buyer or lessee to take the property free of that security interest, because it was not given by the seller or lessor.

There is a need here to choose between protecting the holder of the original security interest, and the person who buys or leases the personal property from the downstream seller or lessor. The decision in both Canada and New Zealand appears to have been to favour the interest of the secured party over that of the buyer or lessee.

Consultation Paper 2 invited stakeholders to comment on whether that is the most appropriate choice.

7.6.7.2.2
Discussion of stakeholder feedback
A small number of respondents were of the view that the taking free rule in s 46 should allow a buyer or lessee to take free of all security interests, not just security interests granted by the seller or lessor. The great majority, however, did not agree.

I accept that the consensus view is against making this amendment, and that there is no clear case for it to be made. I also note that a buyer or lessee will be able to take free of most security interests granted by earlier owners of the collateral, even without this change, because of s 52 (as that section currently stands).

7.6.7.2.3
Recommendation
Recommendation 197: That s 46(1) continue to apply only to security interests that are given by the seller or lessor, or that arise under s 32.
7.6.7.3
Does it matter that the taking free rules overlap?
7.6.7.3.1
The issue
Finally, one submission suggested that the taking free rules should not overlap,

and in particular that s 46 should be limited to goods, rather than apply to personal property generally.49  This would be consistent with the corresponding provision in the Canadian PPSAs and the NZ PPSA.

Consultation Paper 2 expressed the view that it should not matter if there is overlap between some rules, and noted that limiting s 46 to goods would not eliminate all potential overlaps in any event.

7.6.7.3.2
Discussion of stakeholder feedback
All respondents agreed that it did not matter that the taking free rules can have overlapping operation.

7.6.7.3.3
Recommendation
Recommendation 198: That the Act not to be amended to limit s 46 to goods.
7.6.8
Section 47 – the “low-value personal-use property” taking free rule
7.6.8.1
The issue
Section 47(1) recognises that it may not be practicable or appropriate to expect a person to search the Register before acquiring personal property, if that person is (broadly put) a consumer, and the personal property has only a modest value. The section says this:

(1)   A buyer or lessee of personal property, for new value, that the buyer or lessee intends (at the time of purchase or lease) to use predominantly for personal, domestic or household purposes takes the personal property free of a security interest in the property if the market value (worked out at the time each part of the total new value is given) of the total new value given for the personal property is not more than:

(a) $5,000; or

(b)   if a greater amount has been prescribed by regulations for the purposes of this subsection—that amount.

(c)   at the time the contract or agreement providing for the sale or lease is entered into, the buyer or lessee believes, and it is actually the case, that the market value of the personal property is more than: 

49
DT, S2 page 6.

(i)
$5,000; or
(ii)
if a greater amount has been prescribed by regulations for the purposes of this paragraph—that amount.

A similar provision can be found in the Canadian PPSAs50 (other than the Ontario

PPSA), and the NZ PPSA.51
This taking free rule seems to be more complex than necessary – for example, the section could still achieve its policy purpose if the value assessment under s 47(1) were made just once (when the agreement to buy or lease is entered into), rather than each time part of the consideration is paid, and if the words “, and is actually the case,” were deleted from s 47(2)(c).

One submission also pointed out that it is perhaps unfair to punish a buyer or lessee who spots a bargain, unless the discrepancy between the sale price and the real value is so great that the buyer or lessee should be alerted to the fact that

something may be wrong (and so should make further enquiries).52 At the moment though, the section disengages as soon as the market value of the personal property exceeds $5,000, even if only by a small amount. It might be appropriate for this reason to put a higher dollar amount in s 47(2)(c)(i) than in s 47(1)(a).

Consultation Paper 2 invited stakeholders to comment on these questions.

7.6.8.2
Discussion of stakeholder feedback
One respondent did not agree that s 47 should be amended. All other respondents agreed, however, that the section should be amended as described above.

7.6.8.3
Recommendations
Recommendation 199: That s 47(1) be amended so that the market value only needs to be determined when the agreement to buy or lease is entered into.
Recommendation 200: That s 47(2)(c) be amended to provide that
s 47(1) does not apply if, at the time the agreement for sale or lease is entered into, the buyer or lessee believes that the market value of the personal property is more than $10,000 (or any greater amount prescribed by regulation).
7.6.9
Section 50 – investment instruments
7.6.9.1
The issue
Section 50 provides that a purchaser (broadly defined) of an investment instrument will take the investment instrument free of a security interest if the purchaser gives value, and takes possession or control. There is an equivalent provision in the Canadian PPSAs,53 but not in the NZ PPSA. 

50
For example Sask PPSA ss 30(3) and (4).

51
NZ PPSA s 54.

52
LCA, S2 page 12.

53
For example Sask PPSA s 31.1.

It is not immediately apparent why this taking free rule is necessary. It is not necessary for CHESS securities (both because CHESS securities are intermediated securities rather than investment instruments, and because they are covered in

any event by s 49), so it is really only relevant to off-market transactions.54 And it is not clear why an off-market purchaser of an investment instrument should enjoy a protection that is not available to a purchaser of other types of personal property, such as goods.

Consultation Paper 2 suggested that the Act adopt the New Zealand approach, and that s 50 be deleted. It also suggested that if the section is retained, it should be clarified whether the rule is intended to operate in favour of another secured party. As one submission pointed out, the language of s 50(1) suggests not, but ss 50(3) and 42(b) imply otherwise.55 This uncertainty is undesirable.

7.6.9.2
Discussion of stakeholder feedback
A small number of respondents agreed that s 50 could perhaps be deleted. The majority of respondents were of the view, however, that s 50 should be retained. There was also consensus, among those respondents who commented on the point, that the section should be amended to clarify whether it operates in favour of another secured party.

It remains less than clear to me why a purchaser of an off-market investment instrument should benefit from a taking free rule that is not available to a purchaser of other types of personal property. As the consensus among stakeholders is in favour of retaining the section, however, I propose to recommend that Government undertake further consultation on this question, as part of the further consultations that I have already recommended in relation to other issues affecting intermediated securities and investment instruments, before deciding whether s 50 should be retained or deleted.
7.6.9.3
Recommendations
Recommendation 201: That Government consider further, in consultation with industry, whether there are good policy reasons for retaining s 50 and, if there are not, that s 50 be deleted.
Recommendation 202: That s 50 be amended, if it is retained, to clarify that it does not operate in favour of another secured party.
7.6.10
Section 51 – intermediated securities
7.6.10.1
The issue
Section 51(1) provides that a person who takes an interest in an intermediated security will take the interest free of a security interest if:

(a) the transferee gives value for the interest (unless the interest acquired is itself a security interest); and

(b) the credit of the interest in the financial product in relation to which the intermediated security arises is made in accordance with a consensual transaction. 

54
It also does not work well for CHESS securities – see LCA, S2 page 9.

55
LCA, S2 page 12.

It is quite difficult to align this provision with the mechanisms by which intermediated securities are in fact held and dealt with. When the holder of

an intermediated security “transfers” its intermediated security, it is in fact not transferring anything, in the strict sense. Rather, it instructs its intermediary to debit its securities account by the agreed number of nominated financial products, in return for the intermediary agreeing to credit a corresponding number of those financial products to the securities account of the transferee.56  The transferee does not take an interest in the intermediated security at all.

It is also difficult to apply the section to a transfer of securities through the CHESS system, but that is not so important because those transfers will be able to rely on the taking free rule in s 49. 57
Similar to the point I have just discussed in relation to s 50, it is not readily apparent in any event why a transferee of an intermediated security in an off- market transaction should enjoy a protection that is not available to buyers or lessees of other types of personal property.

Consultation Paper 2 invited stakeholders to comment on this.

Consultation Paper 2 also suggested, if s 51 is retained, that it would be desirable to clarify the effect of s 51(1)(b) and, as one of the submissions pointed out, to clarify whether s 51(1) can be relied upon by another secured party – s 51(1)(a) suggests not, but s 42(b) suggests otherwise.58
7.6.10.2
Discussion of stakeholder feedback
The great majority of respondents were not in favour of deleting s 51, at least without further industry consultation. This is consistent with comments made by those respondents on other matters affecting intermediated securities and investment instruments, as discussed elsewhere in this report.

Similar to the point discussed in Section 7.6.9 regarding the corresponding rule in s 50, it is not clear to me why a purchaser of an off-market intermediated security should benefit from a taking free rule that is not available to a purchaser of other types of personal property. As the consensus among stakeholders is not in favour of deleting the section, however,  I propose to recommend that Government undertake further consultation on this question, as part of the further consultations that I have already recommended  in relation to other issues affecting intermediated securities and investment instruments, before deciding whether s 51 should be deleted or retained.

If s 51 is retained, then it should be amended to make it clear that it does not operate in favour of another secured party, and to clarify the effect of s 51(1)(b).
7.6.10.3
Recommendation
Recommendation 203: That Government consider further, in consultation with industry, whether there are good policy reasons for retaining s 51 and, if there are not, that s 51 be deleted. 

56
Either directly (if the transferee is also a customer of that intermediary), or via another intermediary.

57
I have recommended  in any event that CHESS securities be investment instruments, not intermediated securities. See

Section 5.3.4.5.

58
LCA, S2 page 12.

Recommendation 204: That s 51 be amended, if it is retained, to clarify that it does not operate in favour of another secured party, and to clarify the purpose and meaning of s 51(1)(b).
7.6.11
Section 52 – temporarily perfected security interests
7.6.11.1
Reach of the section
7.6.11.1.1
The issue
Section 52 provides as follows:

Main rule
(1)   A buyer or lessee, for new value, of the proceeds of personal property, or of goods or a negotiable document of title, takes the proceeds, goods or document free of a security interest that is temporarily perfected by force of this Act (other than a transitional security interest perfected by force of section 322) immediately before the time of the sale or lease, if the security interest is not otherwise perfected at that time.

Note: Section 322 provides for the perfection of transitional security interests.

Exception
(2)   Subsection  (1) does not apply if the buyer or lessee has actual knowledge that the sale or lease constitutes a breach of the security agreement that provides for the security interest at:

(a) the time new value is first given for the sale or lease, if the personal property is bought or leased with the intention of using it predominantly for personal, domestic or household purposes; or

(b)   in any other case—the time of sale or of entry into agreement for the lease.

As noted above in Section 5.3.12, there are some circumstances in which the

Act deems a security interest to be perfected for a temporary period of time. This deemed temporary perfection assists the secured party, but does not publicise

the existence of the security interest in the same way as registration, perfection or control. Section 52 responds to this by providing that a buyer or lessee for new value of some types of collateral can take free of a security interest that is only temporarily perfected.

It is not clear why s 52 is limited to collateral that is proceeds, goods or a negotiable document of title. It is possible that this list was intended to reflect the types of collateral that can be subject to one of the temporary perfection rules, but if that is the case then the drafting of s 52 did not keep up with the drafting of the temporary perfection sections.

Consultation Paper 2 suggested that it should be sufficient (and that s 52 would be simpler and easier to understand) if s 52(1) simply referred to “personal property”.

7.6.11.1.2
Discussion of stakeholder feedback
A small number of respondents were not in favour of this amendment to s 52. All other respondents agreed, however, that s 52 should be amended so that it simply applied to “personal property”.

7.6.11.1.3
Recommendation
Recommendation 205: That s 52(1) be amended by replacing the references to proceeds, goods or negotiable documents of title with references to “personal property”.
7.6.11.2
Should s 52 apply to transferred collateral?
7.6.11.2.1
The issue
Section 7.2 discussed the fact that the Act takes a different approach from the Canadian PPSAs and the NZ PPSA to the implications of a transfer of collateral, in that it treats a transfer of collateral subject to a security interest as causing

the transferee of the collateral to become the grantor of the security interest, in place of the transferor. Section 7.2 pointed out that this presents a secured party under the Act with an exposure that is not faced by a corresponding counterpart in Canada or New Zealand, which is that the security interest could be defeated under s 52 if the transferee in turn sells or leases the collateral to someone else. It is worth considering whether this is an appropriate outcome.

One option would be to amend the Act to follow the Canadian and New Zealand model, so that a transfer of collateral did not change the identity of the grantor. That would mean, if the secured party had perfected its security interest by registration, that the registration would continue to perfect the security interest (assuming it remained attached to the collateral in the hands of the transferee), and s 52 would not be a risk. As I discussed  in Section 7.2, however,  I would not want to recommend that approach until it was clear that all the implications of the change had been considered and accepted.

One other option would be to amend s 52, so that it did not apply to a security interest that was temporarily perfected as a result of the operation of s 34.

7.6.11.2.2
Discussion
Amending s 52 in the way just described would remove the risk for a secured party that it could lose its security interest in collateral under s 52 as a result of a transfer that was made without its consent. It would however disadvantage third parties dealing with a seller or lessor of collateral, as they would not be able to detect the existence of the secured party’s security interest through a search on the Register, because that security interest will have been perfected by a registration against a previous (and potentially unknown) owner.

I am not in a position to make a recommendation on the question of which group is to be preferred – the prior secured parties, or the prospective buyers and lessees – although it is instructive to note that the Canadian and New Zealand models prefer the secured parties, at least to some extent. For that reason,  I
propose to recommend that Government consider this further, as part of a broader consideration of whether the Act should be amended to adopt the model that applies in Canada and New Zealand.

7.6.11.2.3
Recommendation
Recommendation 206: If Government decides (pursuant to Recommendation 169) to allow the Act to continue to provide that a transfer of collateral subject to a security interest makes the transferee the grantor of the security interest, that Government consider whether s 52 should be amended to provide that it does not apply to a security interest that is temporarily perfected under s 34.
7.6.11.3
Section 52(2)

7.6.11.3.1
The issue
It must also be asked whether the complexity of s 52(2) is necessary. The intent behind s 52(2)(a) appears to be that a buyer or lessee that intends to use the property predominantly for personal, domestic or household purposes will be protected by s 52 if it did not have the requisite knowledge at the time it made the first payment (which could be a deposit) for the property.

Consultation Paper 2 suggested that all buyers or lessees would be served sufficiently well if s 52(2) simply provided that the rule is available if the buyer or lessee did not have the requisite knowledge at the time they committed to the purchase or lease – that is, when they entered into the agreement to buy or lease the property.

7.6.11.3.2
Discussion of stakeholder feedback
All respondents agreed that the language of s 52(2) should be simplified. The great majority of respondents also agreed with the language proposed above.

7.6.11.3.3
Recommendation
Recommendation 207: That s 52(2) be amended so that any buyer or lessee can rely on s 52(1) unless they had the requisite knowledge at the time that they entered into the agreement to buy or lease the property.
7.6.12
Section 69 – creditor who receives payment of a debt
7.6.12.1
Should s 69 be a priority rule, or a taking free rule?
7.6.12.1.1
The issue
Section 69 provides as follows:

(1)   The interest of a creditor who receives payment of a debt owing by a debtor through a payment covered by subsection (3) has priority over a security interest (whether perfected or unperfected) in:

(a) the funds paid; and

(b)   the intangible that was the source of the payment; and

(c)   a negotiable instrument used to effect the payment.

Example: A bank account from which the funds were paid is an example of an intangible that was the source of the payment.

(2)   Subsection  (1) does not apply if, at the time of the payment, the creditor
had actual knowledge that the payment was made in breach of the security agreement that provides for the security interest.

(3)   Payments made by a debtor are covered by this subsection if they are made through the use of:

(a) an electronic funds transfer; or

(b)   a debit, transfer order, authorisation, or similar written payment mechanism executed by the debtor when the payment was made; or

(c)   a negotiable instrument.

A similar provision can be found in the Canadian PPSAs59 and the NZ PPSA.60
Section 69 is currently framed as a priority rule. It is not clear why that is the case. Consultation Paper 2 suggested that it would make more sense for s 69 to be a taking free rule rather than a priority rule, and to relocate it to Part 2.5.

7.6.12.1.2
Discussion of stakeholder feedback
All respondents agreed that it made more sense for s 69 to be a taking free rule, rather than a priority rule.

7.6.12.1.3
Recommendation
Recommendation 208: That s 69 be reframed as a taking free rule, and moved to Part 2.5 of the Act.
7.6.12.2
Align with s 48?

7.6.12.2.1
The issues
More substantively, the language of s 69 closely follows the corresponding provision in the Canadian PPSAs and the NZ PPSA, and as a result uses some terminology that may not be particularly relevant in Australia. This should be clarified. As one of the submissions suggested, it would also be worth exploring whether the language of the section could be aligned more closely with s 48, so that the same taking free principles could apply whether money was transferred in physical or electronic form.61
One submission suggested that the rule should be able to be relied upon by all payees, not just creditors.62
Consultation Paper 2 invited stakeholders to comment.

7.6.12.2.2
Discussion of stakeholder feedback
The great majority of respondents were in favour of aligning s 69 with s 48, and of adjusting its language so that the same taking free principles applied whether money was transferred in physical or electronic form. 

59
For example Sask PPSA, ss 31(2) and (3).

60
NZ PPSA, s 95.
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LCA, S2 page 12. See also DT, S2 page 10.

62
JLF, S2 page 15.

7.6.12.2.3
Recommendation
Recommendation 209: That the language of s 69 be tailored more closely to Australian market conditions, and that the rules in ss 48 and 69 be more closely aligned.
7.6.13
Section 70 – negotiable instruments
7.6.13.1
Meaning of “negotiable instrument”
7.6.13.1.1
The issue
The term “negotiable instrument” is defined in s 10 in this way:

negotiable instrument means:

(a) a bill of exchange (within the meaning of the Bills of Exchange Act 1909); or

(b)   a cheque (within the meaning of the Cheques Act 1986); or

(c)   a promissory note (within the meaning of section 89 of the Bills of Exchange Act

1909); or
(d)   any other writing that evidences a right to payment of currency, if:

(i)
the writing is of a kind that, in the ordinary course of business, is transferred by delivery with any necessary endorsement or assignment; or

(ii)
the writing satisfies the requirements for negotiability under the law governing negotiable instruments (including, but not limited to, instruments that are negotiable instruments within the meaning of this definition); or

(e) a letter of credit that states that it must be presented on claiming payment;

but does not include any of the following:

(f)
the creation or transfer (including a successive transfer) of a right to payment in connection with interests in land, if the writing evidencing the creation or transfer does not specifically identify that land;

(g)   a document of title;

(h) an intermediated security.

Paragraphs  (a) to (c) of the definition, together with paragraph (d)(ii), are reflective of the general law understanding of the term “negotiable instrument”. The remaining paragraphs, however, take the defined meaning well beyond the meaning given

to the term on general principles. In doing so, the definition follows the Canadian

PPSAs63 and the NZ PPSA.64 It does however make the Act harder to follow.

It is not clear whether this approach was taken as a drafting convenience, or whether some deeper policy issue was at play.

Consultation Paper 2 suggested, if there is no good policy reason for defining the term in this rather counter-intuitive way, that the definition be brought back into line with the general law understanding of the term. 

63
For example Sask PPSA, s 2(1)(v).

64
NZ PPSA, s 16.

7.6.13.1.2
Discussion of stakeholder feedback
The great majority of respondents were in favour of bringing the concept of negotiable instrument back into line with the general law meaning of the term. That is my view as well.

7.6.13.1.3
Recommendation
Recommendation 210: That the definition of “negotiable instrument” in s 10 be deleted, to allow the term to have the same meaning as at general law.
7.6.13.2
Is s 70 needed?
7.6.13.2.1
The issue
Section 70 provides that a person who acquires an interest in a negotiable instrument may have priority over a perfected security interest in the negotiable instrument if, among other requirements, the person gave value for the interest and took possession or control.

It must be asked whether s 70 is needed. To the extent that the defined term “negotiable instrument” reflects the general law meaning, then s 70 essentially replicates the “holder in due course” rules from the Bills of Exchange Act 1909 and the Cheques Act 1986. Those rules are already preserved by s 256 of the Act. To the extent that the defined term goes beyond the general law meaning,65 it must

be asked why the rule in s 70 is appropriate.

Consultation Paper 2 invited stakeholders to comment on this.

7.6.13.2.2
Discussion of stakeholder feedback
The great majority of respondents were in favour of retaining s 70, despite its overlap with the corresponding rules in the Bills of Exchange Act 1909 and the Cheques Act
1986). While it is not clear to me that both sets of rules are necessary,  I accept that there is no consensus in favour of deleting s 70, and no clear case for change.
7.6.13.2.3
Recommendation
Recommendation 211: That s 70 be retained.
7.6.13.3
Should s 70 be a priority rule, or a taking free rule?
7.6.13.3.1
The issue
Like s 69 (discussed in Section 7.6.12 above), s 70 is framed as a priority rule, rather than a taking free rule. It is not clear why that is the case.

7.6.13.3.2
Discussion
I am not aware of any good reason why s 70 should be a priority rule, rather than

a taking free rule. In my view, it would make the Act internally more consistent, and easier to work with, if this was changed.

65
I have separately recommended  that it not do so. See Section 7.6.13.1.

7.6.13.3.3
Recommendation
Recommendation 212: That s 70 be reframed as a taking free rule, and moved to Part 2.5 of the Act.
7.6.14
Section 71 – chattel paper
I have recommended  separately that the concept of chattel paper should be deleted from the Act. See Section 4.3.3. That would result in the deletion of s 71 as well.

7.6.15
Section 72 – negotiable documents of title
7.6.15.1
Is s 72 needed?
7.6.15.1.1
The issue
Section 72 provides:

The interest of a holder of a negotiable document of title has priority over a perfected security interest in the document of title if:

(a) the holder gave value for the document of title; and

(b)   the holder:

(i)
in the case of a holder who acquired the document of title in the ordinary course of the holder’s business of acquiring documents of title of that kind— acquired the interest without actual or constructive knowledge that the acquisition constitutes a breach of the security agreement that provides for the security interest; or

(ii)
otherwise—acquired the document of title without actual or constructive knowledge of the security interest.

There is a similar provision in the Canadian PPSAs66 and the NZ PPSA.67 The section effectively repeats, in relation to negotiable documents of title, the rule for negotiable instruments in s 70 that is discussed above in Section 7.6.13.

Consultation Paper 2 invited stakeholders to comment on the appropriateness of this rule.

7.6.15.1.2
Discussion of stakeholder feedback
The great majority of respondents were in favour of retaining s 72, despite its overlap with s 70 (and in turn with the corresponding rules in the Bills of Exchange Act 1909 and the Cheques Act 1986). While it is not clear to me that this amount of overlap is necessary,  I accept that there is no consensus in favour of deleting

s 72, and no clear case for change.

7.6.15.1.3
Recommendation
Recommendation 213: That s 72 be retained.
7.6.15.2
Should s 72 be a priority rule, or a taking free rule?
7.6.15.2.1
The issue
In the same way as for ss 69 and 70 (see Sections 7.6.12 and 7.6.13), I am not aware of any good reason why s 72 should be a priority rule, rather than a taking free rule. In my view, it would make the Act internally more consistent, and easier to work with, if this was changed.

7.6.15.2.2
Recommendation
Recommendation 214: That s 72 be reframed as a taking free rule, and moved to Part 2.5 of the Act.
7.6.16
Section 53 – subrogation
7.6.16.1
The issue
Section 53 applies where a person (the transferee) acquires personal property from another person (the transferor), and the transferee takes the personal property free of a security interest because of the operation of Part 2.5. Section 53(2) provides:

(2)   The rights of the secured party are subrogated, in relation to the property, to the rights (if any) of the transferor and any predecessor of the transferor (including the right to receive any part of the purchase price for the property which has not been paid).

There is no corresponding provision in the Canadian PPSAs or the NZ PPSA. Rather, the provision appears to have been drawn from the Chattel Securities Act 1987 (Vic).68
The drafting of s 53(2) is somewhat curious. In my view, it should be the “secured party”, not the “rights of the secured party” that is subrogated. Also, it is not clear what would happen if there were more than one security interest over the personal property, and the transferee had taken free of both (or all) of them. Are they all subrogated to the transferor’s rights to receive payment of the purchase price? If so, on what basis?

More importantly though, it is not clear what the section adds to s 32. The right to receive payment of the purchase price for the transferred personal property will be proceeds of the personal property under s 31, and the secured party will acquire an interest in the right to receive the purchase price because its security interest will attach to the right as proceeds, under s 32(1)(b).

Consultation Paper 2 suggested that s 53 does not add any value to the Act, and that it should be deleted.

7.6.16.2
Discussion of stakeholder feedback
All respondents were of the view that s 53 should be deleted.

7.6.16.3
Recommendation
Recommendation 215: That s 53 be deleted.
68
Chattel Securities Act 1987 (Vic), s 7(7), prior to repeal of the section as of 30 January 2012.

7.6.17
Sections 37 and 38 – returned collateral
7.6.17.1
When should s 37 apply?
7.6.17.1.1
The issue
If a person buys an item of collateral and takes it free of a security interest, then the effect of the taking free rule will be to extinguish the security interest. If the person acquires the collateral by way of lease rather than buying it, however, the security interest may not be extinguished. Rather, the security interest may simply become subject to the lease, and the secured party will only be able to enforce its security interest in a manner that does not disturb the lessee’s right under the lease.

Section 37(1) provides as follows:

(1)   If a grantor or debtor sells or leases goods that are subject to a security interest, and the buyer or lessee takes the goods free of the security interest because

of the operation of this Act, the security interest reattaches to the goods at a particular time (the repossession time) if, at that time, the goods come into the possession of the grantor or debtor, or of a transferee of chattel paper created by the sale or lease, in any of the following circumstances:

(a) in the case of a sale—the contract of sale is rescinded; (b)   in the case of a lease—the lease expires or is rescinded;

(c)   the transferee seizes the goods in the exercise of a right in enforcing a security agreement;

(d)   the grantor or debtor repossesses the goods in the exercise of a right in enforcing the contract of sale or the lease;

(e) any other circumstances prescribed by the regulations.

A similar provision can be found in the Canadian PPSAs,69 but not in the NZ PPSA.70
Section 37(1) appears to assume that the effect of a sale or lease of goods that allows the buyer or lessee to take free of a security interest is that the security interest “detaches” from the goods. While that will be the case for a sale, it will

not necessarily be the case for a lease. If goods are leased in a way that does not cause the lease to be characterised as a security interest (if a car is rented out over the weekend, for example), then a security interest over the goods should clearly remain attached to the goods even during the term of the lease.

If the lease gives rise to a security interest, different considerations may apply. This will depend on whether a lease that is a security interest is treated by the

Act as a transfer of the leased goods from the lessor to the lessee. This question was discussed in Section 7.3 above. If it is treated by the Act as a transfer, then it would be appropriate to accept that the taking free rule causes the security interest to detach (in the same way as it would for a sale), so that it could then re-attach under s 37 in the circumstances contemplated by the section. If such a lease is not a transfer, however, then s 37 should not imply that the taking free rules cause a security interest in the leased goods to detach in the first place.

Consultation Paper 2 suggested that s 37 be amended to make it clear that it only applies to a sale or lease that caused the security interest to detach.

7.6.17.1.2
Discussion of stakeholder feedback
A number of respondents expressed the view that the drafting of any change to s 37 would need to be considered carefully. The great majority of respondents agreed, however, that the language of s 37 should be adjusted to clarify the point discussed above.

7.6.17.1.3
Recommendation
Recommendation 216: That s 37 be amended to make it clear that it only applies if the effect of the buyer or lessee taking the goods free of a security interest was that the security interest ceased to be attached to the goods.
7.6.17.2
Interaction between ss 37 and 32

7.6.17.2.1
The issue
One submission suggested that s 37 should apply to a security interest that ceased to be attached to collateral as a result of the operation of s 32.71
Consultation Paper 2 invited stakeholders to comment on this.

7.6.17.2.2
Discussion of stakeholder feedback
One respondent made the good point that s 37 says that it applies where a buyer or lessee takes goods free of a security interest “because of the operation of this Act”.72  That language should be broad enough to pick up a situation where a

buyer or lessee acquires its interest free of a security interest through the operation of s 32, as well as the rules in Part 2.5, particularly if s 32 is amended as I have recommended above in Section 7.4.3.

7.6.17.2.3
Recommendation
Recommendation 217: That s 37 not be amended to make it clearer
that it applies where a person has taken collateral free of a security interest because of the operation of s 32.
7.6.17.3
Sections 37 and 38 – drafting issues
7.6.17.3.1
The issue
Consultation Paper 2 noted that the drafting of ss 37 and 38 focuses too heavily on the treatment of chattel paper, to the detriment of other secured financing techniques.

7.6.17.3.2
Discussion of stakeholder feedback
The great majority of respondents agreed that the drafting of ss 37 and 38 should be adjusted so that it applies appropriately for all types of security interests. 
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AFC, S2 att A page 4.
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AD, CP2 page 23.

7.6.17.3.3
Recommendation
Recommendation 218: That ss 37 and 38 be amended to ensure that they apply appropriately for all types of security interests.
7.6.18
Can there be taking free rules outside the Act as well?
7.6.18.1
The issue
While Commonwealth legislation was amended to accommodate the implications of the Act, the same did not happen to the same extent at the State and Territory level. As one example, legislation in all States and Territories continues to provide that a buyer in possession of goods, or a mercantile agent, can dispose of goods even though they do not have title.73 It is not clear whether these provisions continue to operate despite the commencement of the Act, or whether those rules are not capable of “operating concurrently” with the Act, in which case they will no longer apply, to that extent.74
Consultation Paper 2 suggested that the taking free rules in the Act do not need to be an exhaustive code, and that additional taking free rules outside the Act should be able to continue to apply.

7.6.18.2
Discussion of stakeholder feedback
Respondents had mixed views on this question. A number were of the view that the taking free rules in the Act should be an exhaustive code, while others were

of the view that they should not, and that other laws should be able to provide for additional taking free rules as well.

There is no doubt that it would be convenient as a matter of secured transactions law to have all the taking free rules that could affect security interests in the one place, ie in the Act. Against that, however, there may be policy considerations outside the sphere of secured transactions law that make it desirable to have additional taking free rules in other laws that could apply to security interests as well. The rules for negotiable instruments in the Bills of Exchange Act 1909 and the Cheques Act 1986 are an example of this. The Act deals with them expressly, but this demonstrates that there can be rules from other contexts that may need

to apply to security interests as well. The issue is also complicated by the fact that any additional taking free rules might derive from State or Territory law, rather than Commonwealth law.

This question involves considerations that go beyond matters of secured transactions law. Government, in consultation with the States and Territories, will need to decide whether or not it is appropriate to allow for taking free rules outside the Act, taking all relevant considerations  into account. The outcome of that decision-making process should then be spelt out clearly in the Act. If it is decided as a matter of policy that taking free rules from other laws should be able to apply to security interests as well, then it would also be desirable to identify those laws in the Act, so that secured parties can at least use the Act as a tool to find them. 
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For example, ss 31 and 67 of the Goods Act 1958 (Vic).
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Under s 254(1) of the Act.

7.6.18.3
Recommendation
Recommendation 219: That Government consider, in consultation with the States and Territories, whether or not taking free rules may be contained in laws other than the Act, and that the Act be amended to set out the agreed position.

7.7 
The priority rules – competitions between security interests
7.7.1
When is priority determined?
7.7.1.1
The issue
A grantor may grant more than one security interest in the same item of collateral. If a grantor has granted more than one security interest over an item of collateral, Part 2.6 of the Act provides rules to determine which of those security interests ranks ahead of the other – that is, which has the higher priority.

As one submission noted, though, the Act does not say when this priority determination is to be made.75 Most of the time this will not matter, as the priority ranking as between security interests will not normally change. It is not difficult, however, to conceive of circumstances where this would be possible. The ranking as between two security interests could change, for example, if the first-ranking security interest’s registration expires in the middle of the enforcement process.

As another example, a PMSI financier could finance an asset but not register immediately. If an earlier secured party with a perfected all-assets security enforces against the collateral before the PMSI financier has registered, the earlier secured party will have the superior priority position. If the PMSI financier then registers within the 15 business day period and so attains PMSI status, however, is it then able to take over conduct of the enforcement process because it now has the better priority?

The Canadian PPSAs and the NZ PPSA are also silent on this question. Case law in Canada and New Zealand has taken the view that priority is to be assessed by reference to the point in time at which the security interests “come into conflict”

– which will usually be the time when one of the secured parties commences enforcement action, for example by seizing the collateral. That, however, is not the only option. It would also be possible to assess priorities when the collateral is realised, and a leading Canadian commentary argues that priority should be assessed even later, when the collateral has been realised and proceeds are available for distribution.76
It would be helpful to clarify what point in time should be used to determine which of two or more competing security interests has priority. Consultation Paper 2 suggested that it should be the time at which proceeds from the realisation of the collateral are available for distribution, and invited stakeholders to comment.

7.7.1.2
Discussion of stakeholder feedback
A small number of respondents were of the view that the Act should not clarify this question, or that priority should be able to be re-assessed on an ongoing basis, rather than set definitively at one point in time. The great majority of respondents were of the view, however, that priority as between security interests should be determined when the security interests come into conflict. I am comfortable with that approach.
7.7.1.3
Recommendation
Recommendation 220: That the Act be amended to confirm that the priority position as between competing security interests is determined at the time when they come into conflict.
7.7.2
Section 55(2) – priority as between two unperfected security interests
7.7.2.1
The issue
Section 55(2) states that the default priority rule as between two unperfected security interests over an item of collateral is that priority is determined by the order in which the security interests attached to the collateral. In most cases, this will be the order in which the secured parties entered into their security agreement with

the grantor.

The Canadian PPSAs77 and the NZ PPSA78 contain a similar provision.

The rule in s 55(2) does not explain how priority is to be determined if both security interests attach at the same time. This could happen, for example, if the security interests are over an item of collateral that the grantor does not acquire until after it has entered into both security agreements.

The Replacement Explanatory Memorandum suggested that the security interests should rank equally.79 Consultation Paper 2 suggested, in contrast, that priority

in this situation should be determined by the order in which the secured parties entered into their respective security agreements with the grantor. Consultation Paper 2 went on to propose that the Act be amended to confirm this.

7.7.2.2
Discussion of stakeholder feedback
One respondent was of the view that the security interests in this situation should rank equally. All other respondents agreed, however, that priority as between two unperfected security interests should be determined by the order in which the security agreements were entered into.

7.7.2.3
Recommendation
Recommendation 221: That the Act be amended to make it clear that priority as between two unperfected security interests that attach to collateral at the same time is to be determined by the order in which the security agreements were entered into.
77
For example Sask PPSA, s 35(1)(c).

78
NZ PPSA, s 66(c).

79
Replacement Explanatory Memorandum, para 2.110.

7.7.3
Section 55(5) – the “priority time” for a security interest
7.7.3.1
The issue
Section 55(4) states that the default priority rule as between two perfected security interests is that priority is determined by reference their respective “priority times”. Section 55(5) explains how a security interest’s priority time is determined, in

this way:

(5)   For the purposes of subsection (4), the priority time for a security interest in collateral is, subject to subsection (6), the earliest of the following times to occur in relation to the security interest:

(a) the registration time for the collateral;

(b)   the time the secured party, or another person on behalf of the secured party, first perfects the security interest by taking possession or control of the collateral;

(c)   the time the security interest is temporarily perfected, or otherwise perfected, by force of this Act.

Provisions reflecting this principle can also be found in the Canadian PPSAs80 and the NZ PPSA.81
The drafting of s 55(5) is rather convoluted. Consultation Paper 2 suggested that it could be simplified, without compromising its effect, by condensing paragraphs (a), (b) and (c) into two paragraphs, so that the section reads like this:

(5)   For the purposes of subsection (4), the priority time for a security interest in collateral is, subject to subsection (6), the earliest of the following times to occur in relation to the security interest:

(a) the registration time for the collateral; and

(b)   the time at which the security interest becomes perfected.

Consultation Paper 2 noted that this suggested drafting also has the advantage of avoiding the need to refer to the time at which a security interest was “first” perfected. That is helpful, because s 55(6) goes on to say that a time is only a priority time for a security interest if the security interest has been continuously perfected since that time. If a security interest was initially perfected, then became unperfected but was reperfected sometime later (for example, if the secured party was perfected by possession, gave the goods up for a period of time and then took possession back), then its priority time should be the time at which it retook possession. However, that may not be the case under s 55(5)(b) because that

was not the time at which its security interest was “first” perfected. The alternative drafting suggested above circumvents this problem.

7.7.3.2
Discussion of stakeholder feedback
Respondents expressed a range of views on this question. A small number were of the view that the section did not need to be amended. The great majority agreed, however, that the section should be simplified. 

80
For example Sask PPSA, s 35(1)(a).

81
NZ PPSA, s 66(b).

A number of respondents were concerned about the way that the proposed drafting referred in paragraph  (b) to the time at which the security interest “becomes perfected”. The concern expressed by those respondents was that this would be read as referring to the security interest being in fact perfected, when the reference (according to those responses) should instead be to the secured party having taken the relevant perfecting step (ie of registration, or of taking possession or control).

In fact, the proposed drafting was intended to have the effect that a security interest’s priority time under paragraph  (b) is the time at which the security interest becomes perfected. Paragraph  (a) of the drafting deals with security interests

that are perfected by registration, and allows their priority to run from the time of registration (whether or not the security interest was in fact perfected at that time). In the case of a security interest that is perfected by possession or control, however,  I took the view that its priority should only run from the time at which it was fully perfected, not from the time at which the secured party took possession or control. I believe  that this is the effect of the current drafting of s 55(5)(b). So

if a secured party had possession of another person’s personal property for a period of time, for example, and then later took security over it, the secured party’s priority should be determined from when it took the security interest, and not from the earlier time when it happened to have possession. The current drafting was intended to simplify the language of s 55(5), not change its meaning.

7.7.3.3
Recommendation
Recommendation 222: That the language of s 55(5) be simplified, potentially by amending it to read:
“(5)
For the purposes of subsection (4), the priority time for a security interest in collateral is, subject to subsection (6), the earlier of the following times to occur in relation to the security interest:
(a)   the registration time for the collateral; and
(b)   the time at which the security interest becomes perfected.”
7.7.4
Section 57 – perfection by control
7.7.4.1
Should perfection by control enjoy a superior priority?
7.7.4.1.1
The issue
I have already raised for discussion the question of whether the Act should allow certain types of security interests to be perfected by control – see Section 7.3 above. The following discussion assumes that the concept of perfection by control is retained.

Section 57(1) provides that:

(1)   A security interest in collateral that is currently perfected by control has priority over a security interest in the same collateral that is currently perfected by another means.

A similar provision can be found in the Canadian PPSAs,82 but not in the NZ PPSA.
82
For example Sask PPSA, s 35.1(2).

The rule in s 57(1) applies for all types of collateral for which perfection by control is permitted.

Even if it is accepted that security interests over certain types of collateral should be able to be perfected by control, it does not necessarily follow that a security interest, if perfected in this way, should rank ahead of security interests that are perfected by other means.

Intermediated securities
The genesis for the super priority that the Act affords to security interests that are perfected by control appears to be one or more of the UNIDROIT Securities Convention,83  Article 9 and the Canadian PPSAs. As discussed in Section 5.3.4.1, though, it must be asked whether it is premature for the Act to be providing for perfection by control over intermediated securities, or for affording a superior priority position for security interests that are perfected in that way, without

the balance of the legislative package in Article 8 of the UCC or the Canadian

Securities Transfer Acts. ADI accounts
It could be argued that allowing an ADI to obtain super-priority through perfecting

by control over its own ADI accounts is consistent with the fact that ADIs are also able to rely on set-off rights, and on their general law right to combine accounts. The superior priority position that an ADI is able to achieve through perfection by control could simply be seen to be a confirmation of the position that the ADI is expected to enjoy in any event.

Other types of collateral
It is more difficult to understand why a superior priority position should be afforded to security interests that are perfected by control over the other types of collateral listed in s 21(2)(c). I have suggested  in Section 5.3 above that Government should consider removing some of those types of collateral from the list in s 21(2)(c) –

that is, that a security interest should not be able to be perfected by control over some of those types of collateral. Even if perfection by control continues to be available for security interests over those other types of collateral, however, it is not easy to understand why those security interests should have superior priority.

As discussed in Section 5.3.3, perfection by control is the functional equivalent for intangibles of perfection by possession, and it must be asked why perfection by control should enjoy a superior priority, when perfection by possession does not.

Consultation Paper 2 invited stakeholders to comment on these matters.

7.7.4.1.2
Discussion of stakeholder feedback
Respondents expressed a range of views on these questions. A number of respondents thought that super-priority should not be available for all the types of security interests that are currently able to be perfected by control. Other respondents were of the view, however, that the provisions did not need to
be changed.

In my view, it is appropriate to continue to allow an ADI’s security interest over an ADI account with it to enjoy super-priority, for the reasons given in Section 5.3.7.3. It is less clear that super-priority is appropriate for all the other types of collateral

83
UNIDROIT Securities Convention, Article 19.

over which a security interest can be perfected by control, however, and my inclination is to recommend that the availability of the super-priority be limited to intermediated securities, investment instruments and ADI accounts. I have already recommended in Section 5.3 that Government undertake further consultation

with industry regarding the scope of the rules relating to perfection of security interests by control, so I propose to recommend that Government also give further consideration, as part of those further consultations, to the extent to which those security interests should have super-priority.

7.7.4.1.3
Recommendation
Recommendation 223: That Government consider, as part of the further consultations referred to in Recommendations 64 to 76, whether it is appropriate for a security interest that is perfected by control to be entitled to a super–priority, for each of the types of collateral listed in s 21(2)(c).
7.7.4.2
Section 57(2) – priority as between security interests that are both perfected by control
7.7.4.2.1
The issue
The nature of the rules for perfection by control are such that it is possible for more than one security interest to be perfected by control over an item of collateral at

the same time.

Section 57(2) provides the following rule to resolve priority competitions between two security interests that are perfected by control:

(2)   Priority between 2 or more security interests in collateral that are currently perfected by control is to be determined by the order in which

the interests were perfected by control (where the perfection by control has been continuous).

Section 57(2) appears to leave unanswered the question of what happens if two security interests are perfected by control at the same time. This could happen, for example, if two security interests are perfected by control over collateral that the grantor acquires after both secured parties have put their control mechanisms in place. Section 7.7.2 above considered a similar question in relation to s 55(2).

Consultation Paper 2 suggested that priority in this situation should go to the secured party that took control first.

7.7.4.2.2
Discussion of stakeholder feedback
All respondents agreed that priority as between two security interests that are perfected by control should be resolved in favour of the secured party that took control first.

7.7.4.2.3
Recommendation
Recommendation 224: That s 57(2) be amended to provide, if more than one security interest is perfected by control over an item of collateral at the same time, that priority is afforded to the security interest that is held by the secured party that took control first.
7.7.4.3
Section 57(2A) – proceeds of collateral under a security interest that is perfected by control
7.7.4.3.1
The issue
Section 57(2A) provides as follows:

(2A)  A perfected security interest (the priority interest) in the proceeds of original collateral has priority over any other security interest in the proceeds, except a security interest in the proceeds as original collateral that is perfected by control, if:

(a)
the security interest in the first-mentioned original collateral was perfected by control when the collateral gave rise to proceeds; and

(b)
the priority interest is not perfected by control.

This provision is unique to the Act.

The drafting of s 57(2A) is not easy to follow. It appears to be saying, broadly, that if a security interest is perfected over collateral by control and that collateral gives rise to proceeds over which the security interest is also perfected (but not by control), then the security interest in the proceeds has priority over any other security interest, unless the other security interest is itself perfected by control.84
This seems to be a very generous concession, and the policy behind it is not clear. In the case of an ADI that has a security interest over an ADI account with it, for example, the effect of the section seems to be that the ADI would have a super-superior priority claim to any property that was acquired using funds from the ADI account. It is hard to understand why this should be so.

Consultation Paper 2 invited stakeholders to comment on whether it is desirable

to afford this level of additional protection to a security interest that is perfected by control, and suggested, if there is no appropriate justification for retaining s 57(2A), that it should be deleted.

7.7.4.3.2
Discussion of stakeholder feedback
A small number of respondents argued that s 57(2A) is appropriate, and should

be retained. The great majority of respondents were of the view, however, that the section should be deleted. That is my view as well.

7.7.4.3.3
Recommendation
Recommendation 225: That s 57(2A) be deleted.
7.7.5
Section 58 – priority of advances
7.7.5.1
The issue
Section 58 contains this rule:

A security interest provided for by a security agreement has the same priority in respect of all advances (including future advances), and the performance of all obligations, secured by the agreement.

84
As a demonstration of the fact that the drafting is not easy to follow, one commentary reads it as having the opposite effect: Duggan & Brown, para 11.48. See also LCA, S2 page 13.

Similar provisions can be found in the Canadian PPSAs85 and the NZ PPSA.86
The intent behind s 58 appears to be that a security interest has the same priority for all amounts and obligations secured by it, whether they arise before or after the security interest itself arises. It is not clear, however, why the section does not just say this. The current wording also casts doubt (by negative implication) over whether the security interest can cover future obligations. This is undesirable.

Consultation Paper 2 suggested that it would simplify and clarify the Act if s 58 were amended to respond to these points.

The expression “future advance” is used in only one other place in the Act, in

s 18(4). I have already recommended  (in Section 5.2.1) that s 18(4) be amended in a way that means that it no longer uses the term “future advance”. If that recommendation is adopted and s 58 is amended as recommended below, then the definition of “future advance” is no longer needed, and can be deleted.87
7.7.5.2
Discussion of stakeholder feedback
Respondents were divided on this issue. A number of respondents were of the view that the section did not need to change. The majority of respondents agreed, however, that s 58 should be amended along the lines set out above.

7.7.5.3
Recommendations
Recommendation 226: That s 58 be amended to read along these lines:
“A security interest has the same priority for all amounts and obligations secured by it, whether they are incurred or arise before or after the security interest arises.”
Recommendation 227: If Recommendations 56 and 226 are adopted, that the definition of “future advance” in s 10 be deleted.
7.7.6
Section 59 – circular priority systems
7.7.6.1
The issue
Section 59 says this:

A security interest (the first security interest) has priority over another security interest

(the last security interest) if, by the operation of this Act (including this section):

(a) the first security interest has priority over security interests of a particular kind (the

intermediate security interests); and

(b)   the intermediate security interests have priority over the last security interest.

Section 59 is unique to the Act. None of the Canadian PPSAs or the NZ PPSA

contains a corresponding provision. 
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For example Sask PPSA, s 35(5).

86
NZ PPSA, s 72.

87
This would also deal with an inherent circularity in the definition of the term. See AFC, S2 page 7.

Section 59 appears to be designed to deal with circular priority systems. A circular priority system can arise where more than two secured parties have a security interest over an item of collateral, but the effect of the individual priority rules as between each pair of security interests is that none of the secured parties has priority over all the others.

There are a number of ways in which this could arise under the Act. Take, for example, the following fact pattern:88
SP1 has a perfected security interest over G’s truck. G purchases a container crane and attaches it to the truck. SP2 then agrees to make G a loan, secured against the crane. SP1 consents to SP2’s security interest. SP2 fails to perfect its security interest.
G then grants security over the truck (including the crane) to SP3. SP3 perfects.
This produces a circular priority system:

•
SP1 ranks ahead of SP3 (under s 55(4)), and

•
SP3 ranks ahead of SP2 (under s 91(b)), but
•
SP2 ranks ahead of SP1 (under s 91(a)(i)).

Circular priority systems can arise under section 64, if an accounts financier gives its s 64 notice to some but not all of the prior secured parties. A circular priority system can also arise in a competition that involves the priority rule in s 73. Again, this can be illustrated with an example:

SP1 and SP2 both have perfected security interests over G’s truck. SP1’s security interest has the earlier priority time.
G takes the truck to T for repairs. T repairs the truck, but refuses to return it to G until
G has paid T for the repairs. T happens to know of SP2’s security interest, and that
is a breach of SP2’s security agreement for T to have an interest in the truck. T is not aware of the existence of SP1’s security interest.
This produces a circular outcome because:

•
SP1 ranks ahead of SP2 (under s 55(4)), and

•
SP2 ranks ahead of T (because T cannot satisfy s 73(1)(e)), but
•
T ranks ahead of SP1 (under s 73(1)).

Although s 59 appears to be targeted at resolving circular priority systems, it is unable to do so. That is because it does not provide a mechanism for deciding which of the security interests should be the “first security interest” for the purposes of the section.

There is no easy solution for circular priority conundrums. In my view, the best approach is to simply rely on the default priority rules in s 55 where they can apply. In the case of an interest under s 73, of course, s 55 cannot assist because that interest is not a security interest. In that case, the s 73 interest should probably prevail. Either way, s 59 is not the answer. For these reasons, Consultation Paper 2 suggested that s 59 should be deleted. 

88
The fact patterns in this Section are taken from B Whittaker, Circular priority conundrums – cutting the Gordian Knot
(2014) 42 ABLR 62.

7.7.6.2
Discussion of stakeholder feedback
One respondent was of the view that s 59 should be retained. All other respondents agreed, however, that it had no useful role to play, and should be deleted.
7.7.6.3
Recommendation
Recommendation 228: That s 59 be deleted.
7.7.7
Section 61 – priority agreements
7.7.7.1
The issue
Section 61 says this:

(1)   A secured party may (in a security agreement or otherwise) subordinate the secured party’s security interest in collateral to any other interest in the collateral.

(2)   The subordination:

(a) is effective according to its terms between the parties; and

(b)   may be enforced by a third party if the third party is the person, or one of a class of persons, for whose benefit the subordination is intended.

Section 61 is based on a corresponding provision in the Canadian PPSAs89 and the NZ PPSA.90 This has had the result, however, that it has adopted language that is not consistent with Australian terminology. When s 61 refers to
a “subordination”, it appears to be referring to what we would more usually call a “priority agreement”. In Australian parlance, a priority agreement is an arrangement under which one secured party agrees that its prior-ranking security interest is

to rank behind another security interest over the same property. A subordination agreement, in contrast, is an agreement under which two creditors agree that

the debts owed to one of them should only be repaid if debts owing to the other creditor have been paid first. Those debts could be secured or unsecured.

While it is possible to work out that s 61 is referring to priority agreements, the Act would be simpler to follow if it used familiar language in familiar ways. For this reason, Consultation Paper 2 suggested that the Act refer in s 61 and other relevant provisions to “priority” rather than “subordination” agreements.

7.7.7.2
Discussion of stakeholder feedback
All respondents agreed that the references in the Act to a “subordination” agreement should be replaced, where appropriate, with a reference to a “priority” agreement instead.

7.7.7.3
Recommendation
Recommendation 229: That the language of s 61 and other relevant sections in the Act be amended to refer to “priority” rather than “subordination” agreements between secured parties. 

89
For example Sask PPSA, s 40(1).

90
NZ PPSA, s 70.

7.7.8
Sections 62 and 63 – purchase money security interests
7.7.8.1
Leases that are in-substance  security interests
7.7.8.1.1
The issue
The term “purchase money security interest” is defined in s 14(1):

(1)   A purchase money security interest means any of the following:

(a) a security interest taken in collateral, to the extent that it secures all or part of its purchase price;

(b)   a security interest taken in collateral by a person who gives value for the purpose of enabling the grantor to acquire rights in the collateral, to the extent that the value is applied to acquire those rights;

(b)   the interest of a lessor or bailor of goods under a PPS lease;

(d)   the interest of a consignor who delivers goods to a consignee under a commercial consignment.

The Canadian PPSAs91 and the NZ PPSA92 contain a similar definition.

It can be seen that the definition captures leases that are security interests if they are PPS leases. However, it is not so clear how the definition captures a lease

that is an in-substance security interest under s 12(1), but not a PPS lease as well

(for example, because the lease is for a term of less than one year, or because the lessor is not regularly engaged in the business of leasing goods). This may not have been a concern under Article 9 (from which the definition originates), on the basis that security leases were recharacterised by US law as secured loans, and so covered by paragraph  (a) of the definition. That is not the case, however, under Australian general law. There is no obvious reason why the concept of a

PMSI should cover a lease that is a PPS lease, but not cover a lease that is an in- substance security interest without being a PPS lease as well.

Consultation Paper 2 said that the intention may have been that leases that are in- substance security interests are covered by paragraph  (a) or (b), but that this was not clear. Consultation Paper 2 suggested that the position should be clarified.

7.7.8.1.2
Discussion of stakeholder feedback
One respondent made the point that the internal logic of the Act treats a security lease (whether or not it is a PPS lease) in the same way as if the lessor had transferred title to the leased goods to the lessee, and taken security back for

the unpaid purchase price.93 This is discussed above, in Section 7.3. If that is accepted as correct, then a security lease should be a PMSI under paragraph  (a) of the definition of that term in s 14.

All other respondents agreed, however, that it would be helpful to clarify the point. One respondent added that it would also be helpful to confirm this for consignments that give rise to an in-substance security interest under s 12(1), but are not a commercial consignment.94
91
For example Sask PPSA, s 2(1)(jj).

92
NZ PPSA, s 16(1).
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AD, CP2 page 32.

94
SP, CP2 page 23.

The status of security leases and security consignments as PMSIs may be resolved sufficiently by the way in which Government responds to the conceptual issues discussed in Section 7.3. If not, then I agree  it would be helpful to clarify that a security lease and a security consignment can be a PMSI, whether or not it is also a PPS lease or a commercial consignment.

7.7.8.1.3
Recommendation
Recommendation 230: That the Act be amended, if necessary, to make it clear that s 14(1) captures all leases or consignments that give rise to a security interest, whether or not they are a PPS lease or a commercial consignment.
7.7.8.2
Sale and lease-backs
7.7.8.2.1
The issue
Section 14(2)(a) states that an interest will not be a PMSI, even if it is otherwise within s 14(1), if the interest is:

(a) an interest acquired under a transaction of sale and leaseback to the seller; …

There is a similar qualification in the Canadian PPSAs95 and the NZ PPSA.96
One of the reasons given for allowing a PMSI to take priority over prior-perfected security interests is that a PMSI swells the grantor’s asset pool, by adding a new asset to it. As the PMSI does not reduce the asset base over which a prior- perfected security interest has priority, the prior secured party should be indifferent to the fact that the PMSI holder has priority over the new asset.97
This explains why sale and lease-backs are excluded. Under a sale and lease- back, no new asset is being added to the grantor’s asset pool. Rather, an existing asset is being taken out of the pool and then returned to it.

One submission suggested that not all sale and lease-backs should be excluded, and that a sale and lease-back should be able to qualify for PMSI treatment if

the asset is “almost new”, in that it was acquired by the grantor in anticipation of the sale and lease-back and only held by the grantor for a short period of time

to enable the sale and lease-back to be completed.98 The submission argued that sale and lease-back arrangements are a useful source of finance for small business, but that the Act’s treatment of sale and lease-backs has restricted the extent to which small businesses can now use them.

There could be good commercial reasons why a grantor needs to complete the initial acquisition of an asset itself, rather than arrange for title to pass direct to a PMSI financier. The grantor may have standing purchase arrangements in place with a long-term supplier that do not allow it to require that title to a particular asset go direct to the PMSI financier. It is also possible, if the goods come from overseas, that the PMSI financier will want the grantor to complete the import
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For example Sask PPSA, s 2(1)(jj).
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NZ PPSA, s 16(1) (definition of “Purchase money security interest”, para (b)).
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I acknowledge  that does over-simplify the issue. If the assets are the grantor’s inventory, for example, they are more likely to be replenishing an existing pool, than adding to it.
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AFC, S1 page 4 and att B, page 7.

process itself, before title then passes to the PMSI financier. The potential downside to allowing a window of time within which a grantor can own an asset before passing it on to a PMSI financier, though, is that the grantor may need to fund the purchase price from other sources in the meantime, and might do this by way of a further loan from a prior-registered secured party. That loan may not then be repaid from the proceeds of the later PMSI funding.

For this reason, allowing sale and lease-backs to be a PMSI could inappropriately disadvantage prior secured parties. Consultation Paper 2 suggested that a suitable compromise might be to allow a sale and lease-back to be a PMSI if the grantor has title for only a short period of time, and the PMSI financier pays its purchase price for the goods direct to the person who sold the goods to the grantor. That may not always be practicable, but would allow some flexibility.

The same submission also suggested that a sale and lease-back transaction involving a used motor vehicle should be able to qualify as a PMSI if the grantor is

a motor vehicle dealer that holds the vehicle as inventory, and wants to finance the vehicle using a bailment or floor plan financing arrangement. This was said to be relevant when the vehicle was a trade-in, presumably because the dealer has no option but to acquire the vehicle directly in such a situation.

I can understand the practical difficulties that this presents for motor vehicle dealers. This proposal faces the same difficulty as just discussed, though, which is that the used vehicle does not add new value to the dealer’s asset base. It is acquired in part-exchange for another asset (the new vehicle purchased by the

customer), and while that vehicle may itself have been financed by a PMSI, that will not necessarily be the case.

Consultation Paper 2 suggested that the benefits of this proposal are likely to be outweighed by the difficulties involved in drafting it in a way that did not adversely affect other secured parties, and by the complexity that this would add to the Act. The proposal would also run counter to the principle that issues should not be addressed through ad hoc carve-outs unless there is a truly pressing need to do so.
7.7.8.2.2
Discussion of stakeholder feedback
A number of respondents said that they were not convinced that the “swell the asset pool” is a sufficient explanation for the PMSI priority rule. Those respondents argued that the “sale and lease-back” exclusion should be removed, so that any sale and lease-back could be a PMSI. Other respondents argued that a sale and lease-back should be able to be a PMSI if the on-sale to the lessor took place within a short period of time after the grantor itself acquired the asset.

The majority of respondents were of the view, however, that the current rule should be maintained – that is, that a sale and lease-back transaction should not be able to give rise to a PMSI.

One respondent made the point that courts in Canada have applied the definition of PMSI flexibly.99  In one case,100 for example, a grantor arranged a bank loan

to fund the purchase of a herd of cattle, and agreed to give the bank a security interest over the cattle. There was however a delay in the bank providing the funding, so the grantor obtained interim finance to pay the seller, and then used the bank loan to repay the interim finance when the bank funding came through.

99
AD, CP2 page 32.

100   Agricultural Credit Corp of Saskatchewan v Pettyjohn (1991) 79 DLR (4th) 22.

The court in that case agreed that the bank’s security could be a PMSI, even if the bank’s loan technically had not been used to pay the purchase price for the cattle, because the interim finance and the bank loan were in substance two stages of the one transaction. As the respondent put it, it would have been elevating form over substance to deny the bank PMSI status in that case. If Australian courts were to take a similar approach, then they might hold that a transaction was not

in substance a sale and lease-back if the grantor only acquired the asset as an interim step in what was intended to be a single lease financing transaction.

Whether or not Australian courts are prepared to approach the interpretation of s 14 in this way, in my view the Act should not disqualify a sale and lease-back transaction from being a PMSI if the purchase price for the collateral never passes through the hands of the grantor. Apart from this, though, I accept that the majority view at this time is that it would not be appropriate to make any further change.

7.7.8.2.3
Recommendation
Recommendation 231: That the Act be amended to provide that a
sale and lease-back can give rise to a PMSI if (and to the extent that) the PMSI secured party paid the purchase price for the collateral directly to the supplier.
7.7.8.3
Reimbursed deposits
7.7.8.3.1
The issue
One submission suggested that the Act could perhaps be amended to allow a PMSI financier to also claim PMSI status for an amount that the financier might pay to the grantor (rather than direct to the seller), to reimburse the grantor for a deposit that the grantor might itself have paid to the seller.101
7.7.8.3.2
Discussion
I can see that this would be a useful enhancement of the PMSI rules for the PMSI financier. However, this proposal faces the same difficulty as sale and lease-backs more generally, which is that it is not clear that the grantor’s net asset pool will be increased by the full value of the asset. For example, the grantor may have used

a bank facility to fund the deposit, and it may not use the reimbursement to pay the amount back to the bank. It would also complicate the drafting of the PMSI provisions, and be at variance with the overseas models. I am not satisfied that there is a clear case for making this change.

7.7.8.3.3
Recommendation
Recommendation 232: That the Act not be amended to provide a security interest with PMSI status to the extent it secures funds provided by a secured party to a grantor or debtor to reimburse it for a deposit previously paid for the collateral. 

101   ABA, S2 page 7.

7.7.8.4
Personal, domestic or household goods
7.7.8.4.1
The issue
Sections 14(2)(c) and 14(2A) have the effect that a security interest in an asset cannot be a PMSI if the grantor intends to use asset predominantly for personal, domestic or household purposes, unless the asset is serial-numbered property.

These provisions are unique to the Act.

It is difficult to see what the policy rationale might be for this. The “new value” rationale for the PMSI priority should not be any less applicable just because the collateral is to be used for personal, domestic or household purposes, and much of the effect of the carve-out is eroded in any event by the qualification for serial- numbered property (which would exclude motor vehicles from the carve-out).

A number of submissions proposed that these provisions be deleted.102
Consultation Paper 2 asked whether stakeholders were able to provide an explanation for the carve-out and agreed, if there were no good explanations, that ss 14(2)(c) and (2A) should be deleted.

7.7.8.4.2
Discussion of stakeholder feedback
All respondents agreed that ss 14(2)(c) and (2A) should be deleted.

A number of respondents observed that the carve-out may have been included out of a concern that allowing a person to undertake PMSI finance with their personal, domestic or household goods might erode the value of director’s guarantees, and so hurt a small business’s ability to raise secured finance. That explanation reflects my recollection of events as well. I also agree with those respondents, however,

that this is not a particularly satisfactory reason for the carve-out, and agree with the view of all respondents  that there is no good reason to retain it.

One respondent also queried whether part or all of s 14(2)(b) should be deleted. That section provides that a PMSI does not include:

(b)   an interest in collateral (as original collateral) that is chattel paper, an investment instrument, an intermediated security, a monetary obligation or a negotiable instrument; …

I would be reluctant to recommend any change to s 14(2)(b) without first affording stakeholders an opportunity to comment. In any event, the types of property listed in the section are, for the most part, types of property over which a secured party can perfect by control. To the extent that is the case, there is less of a need to make it possible for the security interest to be a PMSI as well.

7.7.8.4.3
Recommendation
Recommendation 233: That ss 14(2)(c) and (2A) be deleted. 

102   For example: AICM, S1 page 8; LCA, S1 page 5; QLS, S1 page 2; CW, S1 page 2.

7.7.8.5
Should PMSIs be able to be cross-collateralised?
7.7.8.5.1
The issue
The definition of “PMSI” in s 14 provides that a security interest in collateral will only be a PMSI to the extent that it secures (broadly) the unpaid purchase price of the collateral.103 For example, if a supplier’s retention of title clause states that

the supplier retains title to goods until it has been paid both the purchase price for those goods and all other amounts owed (eg on account of other supplied goods), then the security interest over those goods will only be a PMSI to the extent of the unpaid amount of those goods, and a non-PMSI security interest for the balance.

If a supplier has made a number of deliveries to a customer, and a competing secured creditor enforces its security over the customer at the time when the supplier has been paid for some but not all of them, the supplier may only be able to successfully assert its PMSI priority if it is able to demonstrate which deliveries have been paid for, and which not. If two or more deliveries are of identical products, the supplier may need to show which of the goods relate to which delivery. This may be impossible to do.
Article 9 responds to this dilemma by allowing the PMSIs in this situation to cross- collateralise, if the collateral is inventory.104 This means that the supplier can claim PMSI status for its security interest over all the goods it has supplied that are still held by the buyer, without needing to demonstrate which of the particular deliveries remains unpaid.

Two submissions recommended that this approach be adopted in the Act.105
Consultation Paper 2 agreed that there is merit in that suggestion, and asked whether stakeholders agree.

7.7.8.5.2
Discussion of stakeholder feedback
A small number of respondents were not in favour of this proposal. All other respondents agreed, however, that cross-collateralisation should be allowed.

One response expressed the view that cross-collateralisation should not be available if the collateral in question is serial-numbered property.106 I agree  as a more general proposition that the rule should only apply where the inventory is in effect fungible, so that it is not possible to identify what inventory might have been supplied to the grantor at what time. Cross-collateralisation should not be available if the items of inventory are separately identifiable.

7.7.8.5.3
Recommendation
Recommendation 234: That the Act be amended to enable PMSIs in inventory to be cross-collateralised, to the extent that the items of inventory are not separately identifiable. 

103   See ss 14(7) and (8).

104   Article 9, §9-103(b)(2).

105   LCA, S2 page 8; DT, S2 page 6. See also Electaserv, S1 page 2.

106   AFC, SP2 page 23.

7.7.8.6
Use of the term “PMSI” in the Act
7.7.8.6.1
The issue
One submission noted that the Act refers in many places to a PMSI, without it necessarily being clear whether it is intended to refer to any security interest that is within the definition of the term in s 14, or whether is only intended to refer to a

PMSI that has qualified for the PMSI priority in s 62.107  The submission suggested that it might be helpful to clarify which meaning is intended in each section.

The current approach is consistent with the approach taken in the Canadian PPSAs and the NZ PPSA. Consultation Paper 2 asked stakeholders to comment, however, on whether it would be helpful to clarify the references in this way.

7.7.8.6.2
Discussion of stakeholder feedback
A number of respondents were of the view that it would be helpful for the Act to clarify the meaning of each reference to a PMSI. Most respondents agreed, however, that the references are generally to a security interest that falls within the definition of a PMSI in s 14, whether or not it enjoys the super-priority afforded to some PMSIs by s 62. As some of those respondents pointed out, it should only be necessary to clarify the meaning of the reference in those provisions where it should have a different meaning. I agree with that approach.

As one response noted, one section where the reference should have the narrower meaning is s 103.108
7.7.8.6.3
Recommendation
Recommendation 235: That references in the Act to a PMSI not be amended to indicate whether they refer to a PMSI as defined in s 14 or to a PMSI that has priority under s 62 (on the basis that the references
are simply to a PMSI as defined in s 14), and that clarifying language only be included where the intention is to refer only to a PMSI that has priority under s 62 (such as in s 103).
7.7.8.7
Refinancing a PMSI
7.7.8.7.1
The issue
Section 14(5) says this:

(5)   A purchase money security interest does not lose its status as such only because the purchase money obligation is renewed, refinanced, consolidated or restructured (whether or not by the same secured party).

There does not appear to be a corresponding provision in the Canadian PPSAs or the NZ PPSA. Canadian courts have however gone some way towards implying the same result into their legislation.109
107   DLA, S2 page 4.

108   JLF, CP2 page 34.

109   See Cuming Walsh & Wood, pages 456 to 460.

The section has the effect, for example, that a security interest that was taken to secure a loan that funded the purchase of an asset will not cease to be a PMSI just because the loan is refinanced or restructured, as long as it remains secured by

that security interest.

The section does not say what happens, however, if the security interest itself changes – for example, if a manufacturer sells some goods on retention of title terms, and later agrees to transfer title to the grantor in return for taking a security interest (in the more traditional way) for its unpaid purchase price.

This question arises frequently in the equipment finance sector, particularly if a grantor wants to refinance a PMSI financing with a different financier. If the initial PMSI finance was by way of a secured loan, it would be possible in theory for the outgoing financier to transfer the secured loan (with the security interest) to the new financier. That, however, would be an administratively inefficient way

to approach the refinance, and would not be consistent with market practice. And even that approach will not work if the new financier uses a different type of PMSI – for example, if the outgoing financier had provided a secured loan, but the incoming financier wants to provide its PMSI finance by way of a lease.

One submission suggested that the “rollover” protection in s 14(5) should also allow the security interest itself to be replaced.110
This suggestion, if implemented, should not adversely affect other secured parties, as it is simply another way of replacing a PMSI financing with another PMSI financing. Also, it could enhance the grantor’s ability to access cost-effective finance, by expanding its capacity to utilise available financing sources.

Consultation Paper 2 suggested for these reasons that this could be a valuable enhancement to the Act.

7.7.8.7.2
Discussion of stakeholder feedback
All responses agreed that a PMSI that refinances an existing PMSI should also be able to benefit from the PMSI priority under s 62. As a number of those responses pointed out, though, the Act would also need to make it clear that the timeframe for registration of the replacement PMSI will need to be measured by reference

to the date on which the grantor first had possession of the collateral as grantor under the replacement PMSI, rather than the date on which the grantor obtained possession under the original financing.

7.7.8.7.3
Recommendation
Recommendation 236: That s 14(5) be expanded to make it clear that a security interest that replaces a PMSI can also be a PMSI.
7.7.8.8
The timeframe for registration  – when should it start?
7.7.8.8.1
The issue
Section 62 provides that a PMSI that is perfected by registration within the timeframe required in the section will have a preferred priority position, in that it can defeat a security interest that is not a PMSI even if the non-PMSI security interest has an earlier priority time. If the collateral is goods and is inventory,

110   AFC, S1 att B, page 9. See also LCA, S2 page 8.

the security interest needs to be perfected by registration before the grantor “obtains possession”. If the collateral is goods but not inventory, the secured party needs to perfect by registration within 15 business days of the grantor obtaining possession.111
Section 63 sets out a rule that regulates the priority as between competing PMSIs where one of the PMSIs is held by a seller, lessor or consignor of the collateral. That rule also turns in part on when the grantor obtains possession.

The Canadian PPSAs112 and the NZ PPSA113 contain similar provisions. Submissions representing the leasing industry suggested that the time period

within which the secured party needs to perfect by registration in relation to goods

should be calculated from the time at which the secured party agreed to fund the PMSI, rather than from when the grantor obtained possession.114 The submissions said that the current approach is of particular concern for the motor vehicle finance industry, because it does not reflect Australian market practice.

The current structure of ss 62 and 63 is a reflection of the way in which the motor vehicle finance industry apparently operates in North America. In North America, the finance typically is initially provided by the motor vehicle dealer, and the

dealer makes any necessary registrations. The dealer then bundles up its finance contracts at appropriate intervals and transfers them to a financier (as chattel paper – see Section 4.3.3 above). The dealer will be able to ensure that the PMSI registrations are made on time, because the dealer will know when the grantor is given possession of the vehicle.

In Australia, motor vehicle finance arrangements are organised quite differently. Here, the dealer does not provide the finance itself. The dealer may assist the purchaser/grantor to fill in the finance company’s paperwork, but it will simply send the paperwork off to the finance company, potentially at irregular intervals. If the finance company approves the finance, it will then reimburse the dealer for the agreed amount, and itself make the necessary registrations at that time.

The finance company will not necessarily know, however, exactly when the dealer gave possession of the vehicle to the grantor. And there is a risk that more than

15 business days could pass before the finance company receives the paperwork from the dealer and completes the registration. As a way to address this, the submissions argued that the time period should be calculated by reference to
the point in time at which the finance company approves the finance. It was also suggested that the time period could then be shortened, as a trade-off.

This would clearly assist the motor vehicle finance industry. However, the proposal does raise concerns. Even if the time period is shortened, the proposal has the potential to significantly lengthen the aggregate period of time within which the PMSI may be perfected by registration. It also makes it extremely difficult for another secured creditor to determine whether the registration was in fact made within the necessary timeframe, because that other secured party will have no way of being able to ascertain when that time period commenced.

Consultation Paper 2 invited stakeholders to comment on these issues.
111   The same time periods apply for collateral other than goods as well. In that case, though, they are determined by reference to the point in time at which the security interest attaches to the collateral.

112   For example Sask PPSA, ss 34(2), (3) and (5).

113   NZ PPSA, ss 73, 74 and 76.

114   AFC, S1 page 5; AFC, S2 page 5.

7.7.8.8.2
Discussion of stakeholder feedback
A small number of respondents argued that the timeframe should be determined by reference to when the secured party provided its funding. The great majority of respondents were of the view, however, that the timeframe should continue to be assessed by reference to when the grantor obtained possession.

Representatives of the leasing industry have been both consistent and diligent in arguing their case. As I see it, however, their case faces at least two substantial hurdles. First, they were not successful in arguing their preferred position through the consultation process that preceded the passage of the Act, and to my knowledge no new arguments have been advanced that might make it appropriate for Government to reconsider the view on the issue that it reached at that time. Secondly, it is clear from responses that the weight of stakeholder views is against any change. As I see it, no clear case has been made for changing the current policy setting.

7.7.8.8.3
Recommendation
Recommendation 237: That ss 62 and 63 continue to assess whether a registration is made in time to achieve PMSI super-priority by reference to the time when the grantor obtains possession, not when the secured party provides its funding.
7.7.8.9
Capacity in which the grantor has possession
7.7.8.9.1
The issue
As several submissions pointed out, ss 62 and 63 do not clearly explain how the registration timeframes are to be determined if the grantor has possession of the collateral in some other capacity before the goods become subject to a PMSI.115 This could happen, for example, if a farmer takes possession of some machinery for testing purposes before then agreeing to buy it (and finance it under a secured loan or lease). The question could also arise if a lessee has leased goods for an indefinite term, and the lease runs for more than one year

so that it becomes a PPS lease at the end of that year (if my recommendation in

Section 4.3.5.4 is adopted).116
In my view, the answer is that the timeframe is determined by reference to the time at which the grantor first possesses the goods in its capacity as grantor – while it will have had possession before then, this will have been in a different capacity and should not count. The submissions that identified this issue went on to suggest

that this be confirmed.

Consultation Paper 2 invited stakeholders to indicate whether they agree with this view, and whether they believe that the Act should be amended to clarify this.

7.7.8.9.2
Discussion of stakeholder feedback
All respondents agreed with this view. It is also consistent with the approach I
have recommended above in relation to the refinancing of a PMSI – see Section

7.7.8.7 above.
115   ABA, S1 page 3; AICM, S1 page 15; LCA, S1 page 6; QLS, S1 page 7; CW, S1 page 5.

116   This assumes that the lease is not an in-substance security interest.

7.7.8.9.3
Recommendation
Recommendation 238: That the Act be amended to clarify that
references in ss 62 and 63, and elsewhere in the Act, to a grantor obtaining or having possession of personal property, are references to the grantor obtaining or having that possession in its capacity as grantor.
7.7.8.10
How long should the registration  grace period be?
7.7.8.10.1
The issue
Some submissions suggested that the timeframes for PMSI registrations should be aligned with other relevant timeframes, such as the 20 business day period under

s 588FL of the Corporations Act.117
Consultation Paper 2 expressed the view, in contrast, that this was not necessary, and that there is no compelling need to align the PMSI timeframes with the timeframes in s 588FL of the Corporations Act.118
Another submission suggested that the registration period for PMSIs over inventory could be extended.119 The Act currently requires that a PMSI over inventory be perfected by registration before the grantor obtains possession of the goods, if it is to benefit from the PMSI priority. This is in contrast to the position for non-inventory, for which the secured party has 15 business days to register.

This distinction in procedural requirements derives from the Canadian PPSAs.120
Under those Acts, however, the PMSI financier also needs to send a notice to prior-registered secured parties, to alert them to the fact that it will be taking a PMSI over the grantor’s inventory. The PMSI financier must send them the notice before the grantor obtains possession of the inventory, so that the prior secured party is warned in advance that it will not have priority over the new inventory and so has an opportunity to decide whether or not to advance further funds against it. The requirement that the PMSI financier also register before the grantor obtains possession is related to this.

Currently, s 62 does not require the PMSI financier to send notices to prior secured parties. That is discussed below. If the Act is not amended to require the PMSI financier to notify prior secured parties that it is taking a PMSI, then there may well be merit in simplifying s 62 to provide a 15 business day registration timeframe for all types of PMSI.

Consultation Paper 2 invited stakeholders to comment on this.

7.7.8.10.2
Discussion of stakeholder feedback
Respondents had mixed views on this question. One respondent argued that the timeframe should be dispensed with altogether. Others were of the view that the current distinction should be maintained. They argued that an inventory financier does not need the 15 business-day grace period because inventory financiers usually have an ongoing relationship with the grantor, and so have an opportunity to register before making the first supply.

117   For example: ABA, S1 page 3.

118   I also recommend separately in this report that s 588FL of the Corporations Act be deleted. See Section 9.2.2.1 below.

119   NSWBC, S1 page 3.

120   For example Sask PPSA, s 34.

The majority of respondents agreed, however, that there was no good reason for distinguishing between inventory and non-inventory in this context, and that the “15 business day” timeline should apply for all.

That is my view as well. While it may be true that many inventory financiers have an ongoing relationship with the grantor, this will not always be the case. The risk for an inventory financier is also exacerbated by the fact that the term “inventory” includes any collateral that is leased out by the grantor, and a one-off financier of bespoke equipment would need to register before the grantor takes possession in order to get the PMSI priority, whether or not the equipment is inventory of the grantor in the vernacular sense, if the grantor happens to then lease it out.

On the information available to me, the reasons that are given for the difference in treatment as between inventory and non-inventory in Canada are not relevant here. It would simplify the operation of the Act if a consistent set of rules were to apply

to both types of collateral.

7.7.8.10.3
Recommendation
Recommendation 239: That ss 62 and 63 be amended to provide a uniform timeframe of 15 business days for a registration that perfects a PMSI for all types of collateral, including collateral that is inventory.
7.7.8.11
Should the registration  need to indicate that the security interest is a PMSI?
Should a PMSI financier be required take other steps to notify prior secured parties of its PMSI?
7.7.8.11.1
The issue
Section 62(2)(c) states that a PMSI will only be eligible for the preferred priority status under s 62 if the registration indicates that it is a PMSI, in accordance with item 7 of the table in s 153(1). This is often referred to colloquially as “ticking the PMSI box”.
Should the “PMSI box” be deleted ?
A number of submissions suggested that s 62(2)(c) should be deleted.121 They argued that many registrants do not know how to decide whether to tick the PMSI box, and that the consequences of answering the question incorrectly are too draconian – the secured party could lose its PMSI priority (if it has a PMSI but
fails to indicate that correctly in the registration), or its registration could be entirely ineffective under s 165(c) (if it claims PMSI status for a security interest that is in fact not a PMSI).

The Canadian PPSAs122 and Article 9123  do not require the financing statement to disclose that the security interest is a PMSI. Instead, if the collateral is inventory they require the secured party to notify prior-registered secured parties of its PMSI. This is clearly more helpful for secured parties with a prior registration

than the Australian approach, as the Australian approach will only alert existing secured parties to the existence of the PMSI if they happen to do a check search.

121   For example: LCA, S1 page 8; DT, S2 page 12. Not all submissions agreed – see AICM, S2 page 22.

122   For example Sask PPSA, s 34(3).

123   Article 9, §9-324(b).

One submission advocated this approach for the Act.124
The position in New Zealand is different again. New Zealand does not require that notice be given to existing secured parties, or that the registration indicate that the security interest is a PMSI. It has been said that the reason for this was that:

the PMSI super-priority rule merely reflects the rights that title-holders (such as suppliers retaining title under a “romalpa clause”) would otherwise have had under the previous law, and that general financiers tended, in any case, to discount the value of inventory under their all assets security.125
Which approach is best? The North American approach is the most favourable to existing secured parties, as they receive notice of the PMSI and do not need to rely on check searches. The Australian approach, in contrast, only helps existing secured parties if they do in fact undertake check searches (for example, before advancing further funds). This would not be customary, and would be likely to impose a significant administrative burden on bank lending departments.

The New Zealand approach is the least helpful of all to existing secured parties,

as it provides no mechanism that could alert them to the existence of later PMSIs, whether by way of a check search or otherwise.

It seems to me that the current approach in the Act relies on an assumption that is not necessarily valid, which is that secured parties routinely undertake check searches before advancing further funds. If that assumption is indeed incorrect, then it may be fair to argue that the Act should not require a secured party who takes a PMSI to indicate this in the registration (as nothing is gained from it), and that s 62(2)(c) should be deleted.

If s 62(2)(c) is retained, should the PMSI holder be required to provide more information ?
One submission pointed out that a PMSI does not automatically benefit from the PMSI priority just because it is perfected by a registration that has ticked the PMSI box.126 A PMSI over goods will only benefit from the PMSI priority if the registration was made within time – before the grantor obtained possession if the goods are inventory, or within 15 business days of that time if they are not.

A searcher of the Register will not be able to tell whether a PMSI registration

was made within the required timeframe, and so will not be able to tell whether a PMSI does in fact have PMSI priority. The submission suggested for this reason, if s 62(2)(c) is retained, that the PMSI holder should also be required to set out in the registration the date on which the grantor obtained possession  (if this is known),

or alternatively to indicate in the registration that the grantor will obtain possession after the registration has been made.

I can see that this could potentially provide a searcher with information that would help it to determine whether a particular PMSI did have the benefit of the PMSI priority, at least in circumstances involving non-inventory where the registration

is not made until after the grantor has taken possession of the goods. It is likely, however, that this proposal could produce significant operational difficulties for a

124   DT, S2 page 8.

125   C Wappett, L Mayne and A Duggan, Review of the Law on Personal Property Securities: An International Comparison of Personal Property Securities Legislation, Commonwealth of Australia, Attorney-General’s Department, July 2006, para 3.2.3.

126   DLA, S2 page 5.

secured party, and I anticipate  that the incremental benefit that this suggestion might produce would be outweighed by its detriments.

If s 62(2)(c) is deleted, should the PMSI holder be required to give notice instead ? If s 62(2)(c) is deleted, what if anything should be included in its place? Should

the Act adopt the North American approach of requiring the PMSI holder to notify existing secured parties, or the New Zealand approach, and not require the PMSI holder to take any additional steps at all? A PMSI holder would no doubt argue that it should not be put to the effort of having to notify prior-registered secured parties that it is taking a PMSI. That does however appear to be the established practice in North America. It might also be possible for secured parties to automate the process, particularly if the functionalities of the Register could be enhanced so as to allow Register users to download email addresses direct from the Register.

Consultation Paper 2 invited stakeholders to comment on these questions.

7.7.8.11.2
Discussion of stakeholder feedback
A number of responses were in favour of retaining the PMSI box on the Register. An equivalent number were of the view, however, that the PMSI box should

be deleted.

I am not convinced that the PMSI box serves a sufficiently useful function for it to be retained. It provides little or no useful information for a future secured party or for a transferee of collateral, as their position will not be affected by whether or not a prior security interest is a PMSI. It would flag to a prior-registered secured party that it might rank behind a later-registered secured party (because the

later registration identifies that the security interest that it perfects is or might be a PMSI), but that will only help the prior-registered secured party if does in fact undertake a check search. And a secured party will normally require its grantor to agree not to give any later security interest over its collateral, so the grant of any later security interest is likely to be a default under the earlier security agreement – again, whether or not it is a PMSI.

The PMSI box may help an insolvency appointee to sort through the registrations of an insolvent grantor, in order to decide how to proceed with the insolvency administration, but I am not convinced that this is sufficient reason by itself to require all secured parties to decide whether or not their security interest might

be a PMSI and to reflect this in their registration. As I discuss in Section 6.1,

the Register needs to be able to be used with confidence by users who are not steeped in the legal intricacies of the Act, and there would need to be a compelling reason in my view to make it appropriate to continue to impose on a registrant

the need to understand the detail of what can be or not be a PMSI, as part of the registration process.

One respondent argued that the Act should instead require a PMSI financier who wants to benefit from the PMSI priority to notify prior-registered secured parties of its PMSI, along the lines of the North American approach.127 Other respondents were of the view, however, that this was not appropriate, and that a PMSI

financier should not be required to take any further steps to get the benefit of the

PMSI priority. 

127   AD, CP2 page 35.

7.7.8.11.3
Recommendation
Recommendation 240: That s 62 not be amended to require a secured party that wants to claim PMSI priority to give notice of this to existing secured parties, or to provide other information in its registration.
Recommendation 241: That s 62(2)(c), and item 7 of the table in s 153(1), be deleted.
7.7.9
Section 64 – accounts financiers
7.7.9.1
The priority rule, and the policy behind it
7.7.9.1.1
The issue
Section 64 provides that a non-PMSI that is taken for new value in an account as original collateral, and is perfected by registration, can have priority over a perfected PMSI that is granted by the same grantor in the account as proceeds of inventory. The non-PMSI in the account will rank ahead of the PMSI if it is perfected by registration before the registration time for the PMSI.128 It will also

rank ahead of earlier PMSIs,129 if the secured party gives a prescribed notice to the holders of those PMSIs in accordance with the section.

A number of the Canadian PPSAs130 also include a provision that allows a security interest in an account as original collateral, if given for new value and perfected

by registration, to rank ahead of later PMSIs. The NZ PPSA does this too.131  In other words, they disengage the priority that the later PMSI would otherwise have because of its PMSI status, and allow priority to be determined by the “first to perfect” principle. Australia is unique, however, in allowing the non-PMSI to defeat PMSIs with an earlier priority time as well.

Section 64 is designed to assist companies to finance their working capital through the sale or other financing of their accounts through an accounts financier. The explanation given overseas for this rule is that an accounts financier would not

be prepared to purchase or lend against a company’s accounts if they constantly faced the risk of losing priority to subsequent PMSI holders. By disengaging

the PMSI priority for later PMSI holders, the accounts financier can rely on its registration, and the state of the register at the time that it registered, to determine its priority position. It is said that this does not overly compromise the position of subsequent PMSI holders, as they can search the register before taking their PMSI to see if an accounts financier has registered against the grantor, and so determine what the strength of their PMSI will be over any accounts that the grantor

generates through the sale of their inventory.

That analysis assumes that it is apparent from the accounts financier’s financing statement that it has or will have a security interest over the grantor’s accounts.

I will return to that point shortly. In the present context, though, the point to note
128   And before the PMSI is perfected in some other way.

129   Technically, this should be a PMSI that has already been perfected, or that has an earlier registration time. The terms

“earlier”, “later” and similar expressions are used here to simplify the explanation.

130   For example Sask PPSA, s 34(6).

131   NZ PPSA, s 75A.

is that this analysis does not explain why it is appropriate to enable the accounts financier to defeat prior PMSI holders as well.

I am advised that this additional concession was granted because of the importance of the receivables finance industry to Australian businesses. The comparison that can be drawn is that the Canadian PPSAs and Article 9 afford special protections to chattel paper, including a capacity to defeat prior security interests, because of the important role that chattel paper plays in North American financing practice. Enabling an invoice financier to defeat prior PMSIs could be said to be based on the same principle, applied in the Australian context.

Two submissions questioned the rationale for the s 64 priority regime.132 The

issue was not raised in other submissions, but it was not apparent whether this is because there is no concern with the overall policy intent of the section, or whether it is because the industries that supply inventory on retention of title terms do not have an organisation that speaks for them on questions such as this. Consultation Paper 2 invited stakeholders to comment on this.

7.7.9.1.2
Discussion of stakeholder feedback
A number of respondents did query the rationale for allowing accounts financiers to defeat prior-registered PMSI holders. The majority of respondents were of the view, however, that the overall policy setting of s 64 is appropriate. As I see it, there is no clear case for changing it.

7.7.9.1.3
Recommendation
Recommendation 242: That s 64 be retained.
7.7.9.2
An alternative to s 64?

7.7.9.2.1
The issue
One submission suggested, possibly as an alternative to s 64, that the Act should simply provide that a retention of title financier is not able to trace its PMSI into proceeds, at least if the proceeds are acquired by an accounts financier.133
7.7.9.2.2
Discussion
This suggestion would certainly provide a simpler outcome than s 64 does at present. It could also be argued that inventory suppliers may not place much store on the value of any accounts that are generated by the on-sale of their inventory – that is, that inventory suppliers may not be upset at not being able to
trace their PMSI into the accounts, because they did not place much value on the accounts anyway.

I do not have any evidence before me that might support such an assertion.

The submission that offered this suggestion acknowledged itself that this proposal could have adverse and inappropriate consequences for a supplier, particularly if the supplier did allow for the value of the accounts when setting the credit terms

on which it is prepared to supply its inventory.  I do not feel that I could recommend this proposal without much more information than is available to me at present.

132   LCA, S2 page 8; DT, S2 page 9.

133   ABA, S2 page 8.

7.7.9.2.3
Recommendation
Recommendation 243: That the Act not be amended to provide that a retention of title supplier is not able to trace its security interest into receivables that are acquired by a receivables financier.
7.7.9.3
Should the accounts financier be able to take priority over some non-PMSI
security interests?
7.7.9.3.1
The issue
Section 64 allows an accounts financier to take priority over earlier PMSIs, but not over other earlier security interests. If an earlier financier had a general security interest rather than a PMSI, then s 64 will not help the accounts financier, and they would need to negotiate a priority agreement with the earlier financier in order to take priority.

The value of s 64 is further eroded by the fact that the main type of PMSI financier, a supplier of inventory who sells goods on retention of title terms, will often use

an “all-moneys” retention of title clause. Under s 14(3), that clause will give rise to a PMSI over the supplied goods in relation to the purchase price of those particular goods, and will be a security interest (but not a PMSI) in relation to all other secured amounts. Some suppliers also take an express security interest over sale proceeds as original collateral, and make a separate registration against the collateral class “accounts”. Both these processes reduce the extent to which an accounts financier can benefit from s 64.

Consultation Paper 2 suggested that it might be appropriate to allow the accounts financier to take priority over all security interests held by the PMSI financier over the account, not just the PMSI over the account as proceeds of the inventory over which the financier held the PMSI as original collateral.

7.7.9.3.2
Discussion of stakeholder feedback
The majority of respondents did not agree with the suggestion that s 64 should allow an accounts financier to defeat not just PMSIs, but also non-PMSIs held by the same secured party. I suspect from reading the responses, however, that some respondents may have understood the Consultation Paper as suggesting that

an accounts financier could use s 64 to defeat all prior security interests, not just security interests held by a secured party who also had a PMSI over the collateral. That was not the intention.

In my view, there is no good logic to allowing an accounts financier to defeat a PMSI that is traced by an inventory supplier into the proceeds of the inventory, but not allow the accounts financier to defeat a non-PMSI that is also held by the inventory supplier over the proceeds, whether that is as proceeds of a separate

non-PMSI over the inventory, or as a security interest over the proceeds as original collateral. If we accept the policy setting that an accounts financier should be able to defeat prior PMSIs, it would be contrary to the objectives of the Act to then

leave a gap in the section that robs it of much of its value.

One response took this one step further, and argued that s 64 should allow an accounts financier to defeat any security interest that exists in an account as the proceeds of original collateral, whether or not the secured party also held a PMSI,

and whether or not the original collateral had been inventory.134 While I can see that that would be an attractive proposition from the perspective of an accounts financier, the proposal would expand the reach of s 64 in a manner that I would not want to recommend without first providing stakeholders with an opportunity to comment.

7.7.9.3.3
Recommendation
Recommendation 244: That s 64 be amended to provide that an accounts financier can use the section to take priority over both a PMSI held by an inventory financier in the proceeds of its inventory, and over
a non-PMSI security interest held by the same inventory financier in those proceeds.
7.7.9.4
Should the accounts financier be able to take priority over PMSIs granted by a different grantor?
7.7.9.4.1
The issue
One submission queried whether it is appropriate that the operation of the section be limited to PMSIs that are granted “by the same grantor”.135 The submission suggested that this can be unduly limiting in transactions involving a chain of leases and subleases, where the accounts financier wants to purchase payment rights under the bottom sublease. Section 64 may be unhelpful in such a transaction because the PMSI that the accounts financier is competing with may have been granted by a grantor higher up the leasing chain.

It is not clear how often this would arise in practice. Consultation Paper 2 nonetheless invited stakeholders to express their views on whether s 64 should apply only to PMSIs that are granted by the same grantor, or whether it should be able to apply to PMSIs granted by other grantors as well.

7.7.9.4.2
Discussion of stakeholder feedback
A small number of respondents were in favour of expanding the operation of

s 64 so that an accounts financier could use it to defeat PMSIs that were granted by a different person to the grantor of the accounts financier’s security interest. The majority of respondents, however, were not in favour of this change.

7.7.9.4.3
Recommendation
Recommendation 245: That s 64 continue to only apply to PMSIs that are granted by the same person as the person who granted the security interest in the account. 

134   ASF, CP2 page 21.

135   DIFA, S2 att A page 3.

7.7.9.5
Should the accounts financier be able to take priority more easily over PMSIs that are perfected, but not by registration?
7.7.9.5.1
The issue
Section 64(1)(a) provides that an accounts financier will only defeat PMSIs by means of its registration (rather than by giving notices under s 64(1)(b)) if it registers before the earlier of the registration time for the competing PMSI, or the time at which the competing PMSI is perfected.

The effect of this second option (the time at which the competing PMSI is perfected) is a little unclear. It would be expected that all (or nearly all) PMSIs would be perfected by registration, and the only potential role for this additional language may be to pick up situations where a PMSI is perfected by possession, or by one

of the temporary perfection rules. It is not clear how often that would happen.

The presence of the second option in s 64(1)(a) also presents practical difficulties for an accounts financier. If a PMSI is perfected by a means other than registration, the accounts financier is unlikely to be able to find out about it. This means

as a practical matter that the accounts financier cannot rely on the alternative mechanism (the notice mechanism in s 64(1)(b)) to take priority, as they will not know where to send the notice (indeed, they will not even know that they need to send the notice).

This is not particularly practicable. It might be thought appropriate for these reasons to amend s 64(1)(a) so that it only refers to a PMSI’s registration time.

Consultation Paper 2 invited stakeholders to comment on this.

7.7.9.5.2
Discussion of stakeholder feedback
A number of respondents did not agree that s 64 should be amended in response to this. The majority of respondents were of the view, however, that it was appropriate to simplify the operation of s 64 in this way.

7.7.9.5.3
Recommendation
Recommendation 246: That s 64(1)(a)(i) be deleted.
7.7.9.6
The nature of the registration
7.7.9.6.1
The issue
As just discussed, the policy balance as between an accounts financier and subsequent PMSIs is currently tipped in favour of the accounts financier because the holder of a subsequent PMSI can search the Register before agreeing to finance the grantor’s inventory. That assumes, however, that it will be apparent from the Register that the accounts financier is taking a security interest over the grantor’s accounts.
Under the current rules for registering financing statements, an accounts financier is not required to register against the collateral class “accounts”. Rather, it could register against the collateral class “all present and after-acquired property”, or “all present and after-acquired property, except”. It should be asked, however, whether an accounts financier should only be able to rely on s 64 if it registers a financing statement against the collateral class “accounts”. This would at least help later PMSI holders to narrow down their field of enquiry when they do their search.

This would not prevent an accounts financier from making a wider registration

as well, if that was needed. However, it would assist later PMSI holders, without greatly inconveniencing the accounts financier.

Consultation Paper 2 invited stakeholders to comment on this.

One submission suggested as an alternative that an accounts financier be able to note on the Register that s 64 applies to its security interest.136
7.7.9.6.2
Discussion of stakeholder feedback
A small number of respondents did not agree with this suggestion. One respondent suggested as an alternative that an accounts financier be required to “tick a s 64 box” if it wanted to claim s 64 priority.137 As I discuss in Section 6.3, however,  I am not in favour of this proposal.

The majority of respondents were in favour of amending the Act to provide that an accounts financier should need to register against the collateral class “accounts”,

if it wanted to claim the s 64 priority.

7.7.9.6.3
Recommendation
Recommendation 247: That s 64 be amended to require that the relevant registration be against the collateral class “accounts”.
7.7.9.7
The notice process
7.7.9.7.1
The issue
Section 64 provides that an accounts financier can take priority over an earlier PMSI by giving the secured party notice at least 15 business days before the earlier of the day on which the accounts financier registers its financing statement, and the day on which the account financier’s security interest attaches.

One submission pointed out that this makes it difficult for a financier to rely on s 64 if it already has security over the grantor’s accounts, for example under a general security agreement that has been perfected by a registration against the ‘allpap” collateral class.138 A number of other submissions pointed out that it exposes the accounts financier to the risk that another PMSI holder might register a financing statement within that 15 business day period.139 If that happened, the accounts financier would need to give notice to that new PMSI holder as well, and then wait a further 15 business days. This is not very efficient.

Some accounts financiers have overcome this “rolling 15 business day problem”

by using a number of carefully-constructed financing statements, registered in a specific order. Submissions suggested, however, that the problem should be addressed more efficiently, by providing that the accounts financier can register before or when it gives the notice (rather than wait 15 business days), but on the basis that the s 64 priority will only apply to accounts to which its security interest attaches after the 15 business days have expired.140
136   DIFA, S2 att A page 9.

137   SP, CP2 page 27.

138   JLF, S1 page 33.

139   For example: ABA, S2 page 8; DIFA, S2 att A page 1.

140   JLF, S1 page 34; AICM, S1 page 16; LCA, S1 page 7; QLS, S1 page 7; CW, S1 page 5; ABA, S2 page 8; DIFA, S2 att

A page 1; DLA, S2 page 11.

The intent behind the advance notice is to give an existing PMSI holder an opportunity to respond to the prospect of losing its priority, for example by shortening its credit terms or moving to a cash-on-delivery basis. That opportunity may be more theoretical than real. Whether or not that is the case, though, the proposed alternative does not appear to operate to the further detriment of an existing PMSI holder, and would significantly simplify the operation of s 64. I think that this is a worthwhile proposal.

As a separate matter, some submissions suggested that the 15 business

day period should be shortened, to assist the accounts financier to complete its registrations within the 20 business day window under s 588FL of the Corporations Act.141
Consultation Paper 2 invited stakeholders to comment on these questions.

One submission also pointed out that there is a defect in the drafting of s 64(1)(b), because it states that the accounts financier must hold the security interest when the notice is given, but also requires that the security interest may not attach until the notice period has expired.142 It is difficult to explain how an accounts financier can simultaneously satisfy both requirements.

7.7.9.7.2
Discussion of stakeholder feedback
One respondent was of the view that the notice process should be scrapped altogether. All other respondents, however, were in favour of simplifying it in the manner described above.

7.7.9.7.3
Recommendation
Recommendation 248: That s 64(1)(b)(ii) be amended to provide that a “priority interest” in an account will take priority in relation to the account if the priority interest first attaches to the account at least 15 business days after the secured party with the priority interest has given notice to the PMSI secured party in accordance with s 64(2).
Recommendation 249: That s 64(1)(b)(i) be amended to reflect the fact that the secured party will not hold the priority interest until it has attached.
7.7.9.8
To whom should the notices be given?
7.7.9.8.1
The issue
One submission suggested that s 64(1)(b)(i) should only require that the notices

be given to the secured parties that indicated in their registration that their security interest is a PMSI.143
This could work in either of two ways. It might mean that the accounts financier would only obtain priority over earlier PMSIs that were registered as such. That would produce a somewhat perverse result, however, as the accounts financier would rank ahead of earlier PMSIs that did enjoy PMSI priority, but behind earlier PMSIs that did not. The more likely effect of such an approach would be that the

141   DIFA, S2 att A page 2; DLA, S2 page 11.

142   DIFA, S2 att A page 2.

143   JFL, S1 page 33.

holder of a perfected PMSI that did not enjoy PMSI priority would rank behind the accounts financier, but not receive any warning of this because they did not get the notice.

I have separately recommended  that the PMSI box be deleted.144 Even if it is retained, my preference would not be to require that the notices only need to be given to secured parties who have claimed PMSI status in their registration. While sending out the s 64 notices does involve administrative effort, automation should be able to help to keep the workload to manageable levels, particularly if users

of the Register are able to download email addresses directly from the Register. In fairness to the PMSI holders who are about to lose their priority,  I think it is appropriate that they receive a notice to alert them to this.

Consultation Paper 2 invited stakeholders to comment on this proposal.

7.7.9.8.2
Discussion of stakeholder feedback
A small number of respondents supported the proposition that the accounts financier should only need to give the notice to a secured party that had claimed PMSI status in its registration. All other respondents, however, were of the

view that the accounts financier should be required to send the notice to all registered secured parties that had a PMSI, whether or not this was disclosed in their registration.

7.7.9.8.3
Recommendation
Recommendation 250: If s 62(2)(c) is retained, that s 64 not be amended to provide that an accounts financier only needs to send notices under the section to secured parties that have indicated in their registration that their security interest is a PMSI.
7.7.9.9
What should the notices say?
7.7.9.9.1
The issue
Section 64(2)(b)(i) provides  that a notice under s 64 must contain “a description

of the inventory to which the notice relates”. One submission suggested that it be made clear that the description can be generic, as it would be a formidable task

to require the accounts financier to tailor the notice for each addressee, even if the accounts financier had the information that it would need to do this.145
The section may already allow the notice to be quite generic, as a “description” of personal property is defined in s 10 to include a description that simply identifies the class to which the personal property belongs. I agree, however, that an accounts financier should not need to wrestle with this question. In my view,

it should be sufficient for the notice to state that:

•
the accounts financier may be acquiring an interest in accounts that are proceeds of inventory in which the PMSI holder may also have a security interest; and
144   See Section 7.7.8.11.

145   JLF, S1 page 34.

•
the effect of s 64 is that the accounts financier will have priority over the PMSI in relation to accounts to which its security interest attaches after 15 business days from the day the notice is given.146
Consultation Paper 2 invited stakeholders to comment on this proposal.

7.7.9.9.2
Discussion of stakeholder feedback
All respondents agreed that a notice under s 64 only needed to set out the information described in the above two bullet points.

7.7.9.9.3
Recommendation
Recommendation 251: That s 64(2)(b) be amended to provide that a s 64 notice need only state that:
•  the accounts financier may be acquiring an interest in accounts that are proceeds of inventory in which the PMSI holder may also have a security interest; and
•  the effect of s 64 is that the accounts financier will have priority over the
PMSI in relation to accounts to which its security interest attaches after
15 business days from the day the notice is given.
7.7.10
Section 76 – returned collateral
7.7.10.1
The issue
Section 37 deals with situations where collateral has been sold or leased in a manner that allows the buyer or lessee to take the collateral free of a security interest, but the collateral comes back into the possession of the seller, lessor

or a transferee of chattel paper because the sale or lease has been rescinded or expires, or has been enforced. The section provides, broadly, that the security interest re-attaches to the collateral, and that the security interest is taken to have been continuously perfected over the intervening period, if it was perfected by registration and the registration is still current. Section 38 deals with a similar situation, but in circumstances where the sale or lease created an account or

chattel paper and the seller or lessor has transferred the account or chattel paper to another person. If the collateral is returned because the sale or lease has

been rescinded or expires or has been enforced, then s 38 deems the transferee of the account or chattel paper to have a security interest in the collateral (as compensation for the fact that the account or chattel paper will have been rendered largely worthless by the return of the collateral). In this case, the deemed security interest is temporarily perfected, allowing the transferee an opportunity to perfect by registration.

Sections 37 and 38 are discussed separately, in Section 7.6.17.

Section 76 addresses the situation where the buyer or lessee has also given security over the collateral, and provides a priority rule for the competition between the security interest over the collateral that has attached (or re-attached) under

s 37 or 38, and the security interest that was granted by the buyer or lessee. 

146   This assumes that the recommendation to this effect in Section 7.7.9.7 is adopted.

One submission noted that there are a number of drafting difficulties with s 76,

and in particular with s 76(3), that prevent it from having full effect.147 Section 76(3)

says this:

(3)   A security interest (the priority interest) in goods that is granted by a person who acquires an interest in the property has priority over a security interest in the goods that reattaches under section 37, or is granted by the operation of section

38, if:

(a) the priority interest attaches while the goods are in the possession of the person; and

(b)   immediately before the repossession time (referred to in paragraph 37(1)(d)

or 38(1)(d)), the priority interest is perfected.

The drafting difficulties identified in the submission are these:

•
First, s 76(3)(a) says that the priority interest will only have priority if it attaches while the goods are in possession of the grantor of that interest (ie in the hands of the buyer or lessee). That overlooks the fact that the priority interest may have been granted before the buyer or lessee took possession.  I am not aware of any reason why the priority interest should not be entitled to priority just because it was granted before the buyer or lessee obtained possession. The more important point is that the priority interest be granted before the repossession time.

•
Secondly, s 76(3)(b) implies, by referring specifically to ss 37(1)(d) and

38(1)(d), that the priority interest can take priority only if the reason for the return of the collateral is the one listed in those sections (which is that the collateral was repossessed because of default).  I suspect that this is a drafting error. The expression is defined more broadly in the lead-in text to ss 37(1) and

38(1), and I believe  that s 76(3)(b) should simply refer to the repossession time

“(referred to in paragraph 37(1) or 38(1))”.

Consultation Paper 2 invited stakeholders to comment on these points.

7.7.10.2
Discussion of stakeholder feedback
All respondents agreed that it would be appropriate to amend s 76 to address the issues set out above.

7.7.10.3
Recommendations
Recommendation 252: That s 76(3)(a) be amended by replacing “while the goods are in the possession of the person” with “before the repossession time (referred to in paragraph 37(1) or 38(1))”.
Recommendation 253: That s 76(3)(b) be amended by replacing
“paragraph 37(1)(d) and 38(1)(d)” with “subsection 37(1) or 38(1)”. 

147   LCA, S2 page 14.

7.7.11
Sections 85 and 86 – crops and livestock
7.7.11.1
The issue
Section 85 provides a special priority rule for a security interest that is taken in relation to crop inputs:

A perfected security interest (the priority interest) that is granted by a grantor in crops or the proceeds of crops has priority over any other security interest that is granted by the same grantor in the same crops or proceeds if:

(a) the priority interest is granted for value; and

(b)   the priority interest is granted to enable the crops to be produced; and

(c)   either:

(i)
the security agreement providing for the priority interest is made while the crops are growing; or

(ii)
the crops are planted during the period of 6 months after the day the security agreement providing for the priority interest is made.

Section 86 provides a similar rule in relation to livestock.

Similar rules can be found in most of the Canadian PPSAs,148 but not in the

NZ PPSA.

Sections 85 and 86 provide a priority position that is similar in some respects to
a PMSI, except that the priority is over the crop or livestock that benefits from the input, rather than over the input itself (presumably because the input disappears, as it is used). However, they raise a number of issues:

•
First (as a drafting issue), it is not the security interest itself that “enable[s] the crops to be produced”. Rather, it is the input (the funding of which is secured by the security interest) that does this.

•
Secondly, the sections present existing secured parties with the same problem as PMSIs under s 62, which is that they are likely to be and to remain unaware of the existence of the security interest, and that it will rank ahead of them

even though it has a later priority time.

•
Thirdly, it is not clear how the sections intersect with the priority that is given to security interests that are perfected by control.

One submission drew attention to one particular difference between the rules in ss 85 and 86.149  The priority rule in s 86 (relating to livestock) does not adversely affect PMSIs – that is, the rule says that it does not give the input provider’s security interest priority over another security interest, if the other security interest is a PMSI. The rule in s 85 (relating to crops) does not contain this qualification, and so would appear to give the input financier priority over a PMSI in the crops too. The Replacement Explanatory Memorandum notes the different approach as between the two sections, but does not explain it.150
The submission suggested that the rules be made consistent. 

148   For example Sask PPSA ss 34(11) and (12).

149   DIFA, S2 att A page 5.

150   Replacement Explanatory Memorandum, para 3.7.

The explanation for the distinction may be quite prosaic, in that it could be based on the fact that it would be very difficult to have a PMSI over crops (unless, perhaps, they were purchased as young plants using PMSI finance, and then planted). It is much easier, in contrast, to have a PMSI over livestock. If this is the explanation, then I see no reason in principle why the “(other than a purchase money security interest)” qualification could not be included in s 85 as well.

More generally, ss 85 and 86 could actually make it more difficult for a farmer to raise finance from traditional sources, as the farmer’s bank may be less prepared to provide the farmer with finance because of the risk that it could rank behind a future inputs financier. Alternatively, a farmer’s bank may insist that the farmer not grant any security interests that could benefit from the priority in s 85 or 86, in which case the sections would have no role to play.

One submission also pointed out that the priority rule for accounts financiers in

s 64 does not apply to security interests under ss 85 and 86, because they are not PMSIs.151 The submission said that this is making it difficult for farmers to use their receivables as a source of finance.

Some submissions suggested that ss 85 and 86 should be deleted.152 One submission suggested that suppliers of inputs tend not to take security of the types contemplated by ss 85 and 86.153  That submission also suggested that the sections had made agricultural finance for banks “more complex and arguably of higher risk”.154
Consultation Paper 2 noted that it would be desirable to hear further, for example from agribusiness financiers or farming organisations, as to whether ss 85 and 86 are thought to be desirable, or whether the sections are thought on balance to adversely affect funding availability for farmers because of the negative implications that they have on other funding sources. If the rules are of little or no net benefit, then it would be preferable to simplify the Act, and to remove them. This would be consistent with the position in New Zealand.

Consultation Paper 2 invited stakeholders to comment on these questions.

7.7.11.2
Discussion of stakeholder feedback
A small number of respondents argued in favour of retaining ss 85 and 86. The majority of respondents were of the view, however, that they should

be deleted.

I am also minded to recommend that they be deleted. I am conscious, however, that the review received no additional input on this question from specialist agribusiness financiers or farming organisations, and I would like to ensure

that their views are taken fully into account before any decision to delete them is implemented. For that reason,  I propose to recommend that Government undertake further consultation on the benefits or otherwise of ss 85 and 86, before confirming whether they should be deleted. 

151   DIFA, S2 att A page 4.

152   For example: ABA, S2 page 4; AFC, S2 att A page 3.

153   ABA, S2 page 5.

154   ABA, S2 page 4.

7.7.11.3
Recommendations
Recommendation 254: That Government afford agribusiness financiers and farming organisations a further opportunity to comment on whether ss 85 and 86 should be retained or deleted.
Recommendation 255: If s 85 is retained, that it be amended by inserting “(other than a purchase money security interest)” after “other security interest” in line 3.

7.8 
The priority rules – competitions with other interests in the collateral
7.8.1
Section 73 – trustee’s liens
7.8.1.1
The issue
One submission suggested that s 73 be amended to address the priority of a trustee’s lien as against a secured party with a security interest in the trust assets.155
The juridical nature of a trustee’s lien is not clear.156 The issue identified by the submission stems from the fact, however, that the lien (however characterised

by the law) can allow a trustee to satisfy (or reimburse itself for) properly incurred debts, out of trust assets. If a trustee of a trust with an ABN grants a security interest both in its own right and as trustee to secure a debt that it properly incurred as trustee, but the secured party only registers a financing statement against the trustee’s ACN and not the trust’s ABN, then this would suggest that the security interest was unperfected as against the trust assets, and would rank behind other perfected security interests over those assets. However, the security interest is perfected as against the trustee personally, so if the trustee’s lien ranks

ahead of security interests over the trust assets, could the secured party still defeat perfected security interests over the trust assets “through the back door”, because it has security over the trustee’s personal assets, including its rights under the lien?

The submission suggested that the appropriate response might be to subordinate the trustee’s lien to security interests that are perfected over the trust assets. While that would respond to the immediate issue, though, it might have the potential to raise other, broader concerns.

Consultation Paper 2 invited stakeholders to comment on this proposal.

7.8.1.2
Discussion of stakeholder feedback
A small number of respondents favoured the view that the trustee’s lien should rank ahead of a perfected security interest over the trust assets.

The majority of respondents were of the view, however, that the trustee’s lien should rank behind. 

155   LCA, S2 page 13.

156   See N D’Angelo and H Busljeta, The Trustee’s lien or charge over trust assets: A PPSA security interest or not? (2011)

22 JBFLP 251.

This issue will go away, of course, if my recommendation in Section 6.7.4.1 is adopted, so that a registration to perfect a security interest over trust assets

is made against the trustee’s details, rather than the trust’s ABN. Even if that recommendation is not adopted, however,  I am not convinced that this issue is significant enough to warrant an amendment to the Act. If Government wishes

to clarify the issue, then a preferable approach may be to deal with it by way of a legislative instrument under s 73(7).

7.8.1.3
Recommendation
Recommendation 256: That the Act not be amended to address whether a trustee’s lien ranks ahead of or behind a security interest over the assets of the trust.
7.8.2
Section 74 – execution creditors
7.8.2.1
Does the section reflect Australian practice?
7.8.2.1.1
The issue
Section 74 provides relevantly as follows:

(1)   The interest of an execution creditor in collateral has priority over any security interest in the same collateral that is not perfected at the time covered by subsection (4) (even if such a security interest is later perfected).

…

(4)   This subsection covers the following times:
(a) if the collateral is seized by the execution creditor or by another person on behalf of the execution creditor—the time of seizure;

(b)   in any other case—the time when:

(i)
an order is made by a court in respect of a judgment in relation to the execution creditor; or

(ii)
a garnishee order is made in relation to the execution creditor.

Section 74 reflects similar provisions in the Canadian PPSAs157 and the NZ PPSA.158  It is not clear, however, that s 74(4)(a) accurately reflects the manner in which an execution creditor in Australia is able to arrange for a person’s property to be seized and sold, and for the sale proceeds to be applied to satisfy a judgment debt owed to it by the person.

As I understand  it, the property under an Australian execution process is not seized by the execution creditor, but by a sheriff. Also, the sheriff does not seize the property “on behalf of the execution creditor”, but as an officer of the court. If this is correct, then it may be that s 74(4)(a) has no role to play, and could be deleted. This would help to simplify the Act.

Consultation Paper 2 invited stakeholders to comment on the suggestion that s 74(4)(a) be deleted. 

157   For example Sask PPSA, s 20(1).

158   NZ PPSA, s 103.

7.8.2.1.2
Discussion of stakeholder feedback
A number of respondents agreed that s 74(4)(a) could be deleted. An equivalent number suggested instead that the language of the section should be amended, so that it does accommodate the way in which judgments are executed against property in Australia. One respondent suggested language for this purpose that seems to address the issue neatly but without being prescriptive,159 and I am happy to adopt that language as my recommendation.

7.8.2.1.3
Recommendation
Recommendation 257: That s 74(4)(a) be amended to read:
“(a)
if the collateral is seized as part of the execution process – the time of seizure;”.
7.8.2.2
Application  to after-acquired property
7.8.2.2.1
The issue
One submission pointed out that the current structure of s 74 is problematic in the way in which it can apply to future property.160 A secured party may have taken

all-assets security from a grantor, and have appropriately registered an “all present and after-acquired property” financing statement. Its security interest will not be perfected, however, over property that is not yet in existence (or in which the grantor does not yet have sufficient rights to support attachment for some other reason), as the security interest will not yet have attached to that property. If it is possible for a writ of execution to relate to property that a grantor might acquire after the writ is issued, then the effect of s 74 is that the execution creditor will necessarily rank ahead of the secured party, even though the secured party had already taken all steps that it could to perfect its security interest. This seems to be an anomaly.

Consultation Paper 2 invited stakeholders to comment on this.

7.8.2.2.2
Discussion of stakeholder feedback
A small number of respondents did not clearly support this proposal. All other respondents, however, were in favour of amending s 74(1) to provide that an execution creditor only has priority over a security interest if the priority time for the security interest is after the date specified in the section.

7.8.2.2.3
Recommendation
Recommendation 258: That s 74(1) be amended to provide that an execution creditor only has priority over a security interest if the “priority time” for the security interest is after the date specified in the section. 

159   AD, CP2 page 38.

160   JLF, S2 page 16.

7.8.2.3
Application  to interests that are not security interests
7.8.2.3.1
The issue
One submission also pointed out that the combined effect of s 8(2) and

reg 1.4(5)(b) of the Regulations is that s 74 applies to some interests that are not otherwise subject to the Act.161
It is not clear whether the objective of these provisions is simply to ensure that

s 74 can function as intended even though the execution creditor’s interest is itself not a security interest, or whether these provisions are saying that the execution creditor’s interest can defeat those other types of interests, even though they are not security interests. If the latter is correct, then the holder of such a non-security interest is put in an invidious position, as they will be defeated by the execution creditor if their interest is unperfected, yet will be unable to perfect their interest because it is not subject to the Act.

Consultation Paper 2 expressed the view that s 74 should only allow an execution creditor to defeat an interest that is subject to the Act, and that the Act should be amended to clarify this.

7.8.2.3.2
Discussion of stakeholder feedback
A number of respondents did not agree with this proposal, or did not think that it was necessary. The majority of respondents agreed, however, that it was desirable to clarify that s 74 only allows an execution creditor to defeat an interest that is a security interest under the Act.

7.8.2.3.3
Recommendation
Recommendation 259: That s 8(2) and reg 1.4(5)(b) be amended to make it clear that s 74 can only afford an execution creditor priority over another interest if that other interest is a security interest that is subject to the Act.

7.9 
Accessions
7.9.1
Potential overlap with Part 3.4
7.9.1.1
The issue
One submission pointed out that there is potential for overlap between Part 3.3 (dealing with accessions) and Part 3.4 (dealing with processed and commingled goods).162 The submission gave the example of paint sprayed onto a car body as goods that could be regarded as being both an accession (as defined in s 10) and goods that have been so processed that they have lost their identity in the product (ie the car).

The tenor of Part 3.3, dealing with accessions, is that an accession is something that remains capable of being removed from the whole. On that basis, the paint sprayed onto a car body is not an accession. Instead, the paint has lost its separate identity, and so is processed goods and subject to Part 3.4.

Consultation Paper 2 agreed however that it could be helpful to clarify the interaction between the two sets of rules, and suggested that the potential for confusion would be eliminated if the definition of “accession” in s 10 were

expanded to make it clear that goods are not an accession if they have lost their identity in a product and so are covered by Part 3.4.

7.9.1.2
Discussion of stakeholder feedback
A number of respondents were of the view that this point was sufficiently

self-evident that it was not necessary to clarify it further. An equal number of respondents were of the view, however, that it would be helpful to make the change. In my view, an amendment to clarify this would not add to the complexity of the Act, and would help to remove a potential uncertainty.

One response suggested that the use of the term “accession” was confusing, because the term has a specific meaning at general law that might not fully reflect the definition used in the Act.163  The response suggested that the Act use a different term, such as “addition” or “accessory”. I am not satisfied, however, that this would make much of a difference to understanding of the Act, and see no strong case for this change.

7.9.1.3
Recommendation
Recommendation 260: That the definition of “accession” in s 10 be amended to clarify that goods will not be an accession to other goods if their identity has been lost in the other goods in a way that engages the application of Part 3.4 of the Act.
7.9.2
Terminology – “continues in”
7.9.2.1
The issue
Part 3.3 of the Act contains a number of provisions dealing with security interests

in accessions. A number of those provisions refer to the fact that a security interest in goods that become an accession can “continue in” the accession. As discussed in Section 7.4.3 above, it is my view that “continues in” is intended to mean the same as “remains attached to”. Consultation Paper 2 suggested that it could

make the Act easier to work with if the references in the Act to a security interest

“continuing in” collateral were amended to confirm this.

7.9.2.2
Discussion of stakeholder feedback
A number of respondents did not agree with this proposal, possibly because they felt it was not necessary. The majority of respondents were of the view, however, that this change should be made.

7.9.2.3
Recommendation
Recommendation 261: That references in Part 3.3 of the Act to a security interest “continuing in” an accession be amended to refer to the security interest “remaining attached to” the accession.
163   JLF, CP2 page 27.

7.9.3
Section 90 – competitions with an interest in the whole
7.9.3.1
The issue
Section 90 sets out some circumstances in which a person’s interest in the whole can take priority over a security interest that had attached to goods before they became an accession. They include the interest of:

(a) a person who acquires for value an interest in the whole after the goods become an accession, but before the security interest in the accession is perfected;

(b)   an assignee for value of a person with an interest in the whole at the time when the goods become an accession, but before the security interest in the accession is perfected;

It is difficult to see what paragraph  (b) adds to paragraph  (a), as an assignee of a person with an interest in the whole (under paragraph  (b)) will necessarily be acquiring an interest in the whole (under paragraph  (a)).
Consultation Paper 2 suggested that s 90(b) could be deleted.

7.9.3.2
Discussion of stakeholder feedback
One respondent thought that s 90(b) should be retained, because it provided additional comfort for a purchaser.164 All other respondents agreed, however, that s 90(b) should be deleted.

7.9.3.3
Recommendation
Recommendation 262: That s 90(b) be deleted.
7.9.4
Other comments in submissions
None of the submissions raised any other concerns regarding Part 3.3 of the Act, other than in relation to a secured party’s ability to remove an accession from the host goods on enforcement. That issue is dealt with in Section 8.3.3.

7.10 
Processed and commingled goods
7.10.1
Should processed goods and commingled goods be dealt with separately?
7.10.1.1
The issue
Part 3.4 of the Act contains rules that deal with a situation where goods that are subject to a security interest are commingled with other goods, or are

so manufactured, processed or assembled that they lose their identity in an end product.
As a number of the submissions noted, it must be asked whether it is appropriate to apply the same rules to both processed and commingled goods.165 It has been pointed out with some force that the rules in Part 3.4 appear to have been
164   LM, CP2 page 15.

165   JLF, S1 page 34; ABA, S2 page 5.

designed principally with processed (rather than commingled) goods in mind, and that they can produce unfair outcomes when applied to goods that are commingled.166
My view is that this concern should be addressed, and that Part 3.4 should be recast so that there are separate rules for each of processed and commingled goods. This would add modestly to the length of the Act, but would produce fairer outcomes for secured parties with a security interest in commingled goods than is the case at present.

Under such an approach, the current rules in Part 3.4 would continue to apply (subject to the comments below) to processed goods. In contrast, the rules for commingled goods could be based on the principle that a party with an interest in goods that are commingled into a larger bulk should share in that larger bulk in the proportion that its goods represents of all contributions  to the bulk. To the extent that more than one party had an interest in goods that become part of a

larger bulk, their rights as against each other would continue to be resolved as if the goods were still separate, but on the basis that the aggregate of their claims could not exceed the relevant proportion of the bulk, as described in the previous sentence. If a secured party wants to enforce its security interest in a share of the bulk, it would need to separate the relevant share from the bulk, and then enforce against that separate share.

Consultation Paper 2 invited stakeholders to comment on this proposal.

One submission suggested that the provisions dealing with commingled goods should also apply to the commingling of fungible intangibles.167  Consultation Paper

2 invited comments on this as well.

7.10.1.2
Discussion of stakeholder feedback
One respondent did not agree that commingled goods needed to be dealt with separately. A number of respondents were concerned to see the detail of the drafting before they could express a firm view. All other respondents were of the view, however, that it would be appropriate to have bespoke provisions for commingled goods, rather than deal with them using the same rules as for processed goods.

Responses did not comment on the suggestion that the commingling rules should also apply to fungible intangibles. It is interesting to note, though, that other PPSA jurisdictions do not appear to have felt the need to have

rules for commingled intangibles. The timeframe for completion of the review has not allowed the reason for this to be investigated further, so I am not in

a position to make a specific recommendation on this proposal. Instead,  I propose to recommend that Government explore this question further, through industry consultation and further investigation of the position in Canada and under Article 9. 

166   A Boxall and D Loxton, Commodity transactions and Part 3.4 of the Personal Property Securities Act 2009: an anomalous outcome (2013) Commercial Law Quarterly Vol 27 No. 2, page 3.

167   JLF, S2 page 17.

7.10.1.3
Recommendations
Recommendation 263: That Part 3.4 of the Act be split into two, and that commingled goods be dealt with separately, in accordance with these principles:
1. 
A party with an interest in goods that are commingled into a larger bulk shares in that larger bulk in the proportion that its goods represent of all contributions to the bulk.
2. 
To the extent that more than one party had an interest in goods that become part of a larger bulk, their rights as against each other continue
to be resolved as if the goods were still separate, but on the basis that the aggregate of their claims may not exceed the relevant proportion of the bulk, as described in the previous paragraph.
3. 
If a secured party wants to enforce its security interest in a share of the bulk, it must separate the relevant share from the bulk, and then enforce against that separate share.
Recommendation 264: That Government consider further, in consultation with industry and through consideration of the position in Canada and under Article 9, whether the commingling rules should be extended to commingled intangibles.
7.10.2
Section 100 – deemed perfection
The balance of this Section 7.10 relates to Part 3.4 of the Act as it applies to processed goods.

7.10.2.1
The issue
Section 100 says this:

For the purposes of section 55 (default priority rules), perfection of a security interest in goods that subsequently become part of a product or mass is to be treated as perfection of the security interest in the product or the mass.

Consultation Paper 2 asked whether stakeholders considered that s 100 should apply more broadly, and not just in relation to the default priority rules in s 55.

7.10.2.2
Discussion of stakeholder feedback
Respondents had a range of views on this question. Almost all respondents

agreed that some change was desirable. Some of those respondents thought that the rule should apply generally. Others thought that the rule should only apply in some additional contexts, such as for the purposes of the priority rules in ss 62 and 63, or for the purposes of s 267.

In my view, the rule in s 100 should apply for the purposes of the PMSI priority rules, so that a perfected PMSI over an input can be capable of retaining that status over the processed whole. The rule should also apply for the purposes of

the “vesting on insolvency” rule in s 267, and for s 588FL of the Corporations Act if that section is retained.

In my view, though, the rule should not apply for the purposes of the taking free rules, in particular for the purposes of s 43. If a secured party with a security interest over an input wants to protect itself from the risk that a buyer of the finished product could take the finished product free of its security interest, then the secured party should ensure that its registration is broad enough to cover the finished product as well. Otherwise, a buyer of the finished product would need to search the Register not just for registrations that covered the finished product, but for registrations that could cover any of the inputs as well.

A secured party with a security interest over an input is likely to know that the input will be used in a production process, so it should not be a significant imposition

to require them to register against the finished product as well as the input. In my view, the balance of convenience as between the secured party and a buyer lies in favour of placing this onus on the secured party.

7.10.2.3
Recommendation
Recommendation 265: That s 100 be amended by replacing “section 55 (default priority rules)” with “this Act (other than Part 2.5)”.
7.10.3
Sections 101 to 103 – resolving competitions between security interests
7.10.3.1
Section 101 – competition with a security interest over the whole
7.10.3.1.1
The issues
Section 101 says this:

Any priority that a security interest continuing in the product or mass has over another security interest in the product or mass is limited to the value of the goods on the day on which they became part of the product or mass.

Section 32(2) deals with a similar issue, in relation to proceeds.168 Unlike s 101, however, s 32(2) does not just limit the security interest’s priority over other security interests. Rather, it limits the amount recoverable under the security interest.

The relevance of this can be explained with a slightly-modified version of an example from one of the submissions:169
$40,000 worth of woodchips is mixed with $10,000 worth of resin to make

$100,000 worth of chipboard. There is a perfected security interest over the woodchips securing $50,000, and an unperfected security interest over the finished chipboard securing $20,000.

Section 101 limits the priority held by the woodchips security interest to $40,000. Because the section does not limit the amount recoverable, however, the secured party can also rely on its security interest to recover the remaining $10,000 out of the
sale proceeds from the chipboard after the $20,000 has been paid to the holder of the unperfected security interest. And the secured party would have been able to recover its $50,000 without interference if it had been the only secured party with a security interest over the chipboard (for example, if the grantor had gone into insolvency, and the unperfected security interest had vested in the grantor under s 267). 

168   Section 32(2) is discussed further in Section 7.4.4 above.

169   JLF, S2 page 18.

This appears to give the secured party a windfall. Consultation Paper 2 invited stakeholders to comment on whether this is appropriate, or whether the section should instead operate as a cap on the amount recoverable.

The submission that supplied the above example also queried how s 101 would operate if the security interest was over both the woodchips and the chipboard. Would s 101 limit the secured party’s reliance on its security interest over just the woodchips, or its security interest over the chipboard as well? The answer to that, I believe, is that s 101 only imposes a cap on a security interest that continues in

a product or mass, ie under s 99(1). It does not appear to limit the operation of a security interest that is taken directly over the product or mass itself.

The same submission also queried whether it was appropriate to set the value of the goods by reference to the date on which they were processed. If the goods in question are gold, for example, might it be more appropriate to set the gold’s value by reference to the price of gold as at the day the processed goods are sold in the enforcement proceedings?

Consultation Paper 2 invited stakeholders to comment on these questions.

7.10.3.1.2
Discussion of stakeholder feedback
A small number of respondents were not in favour of amending s 101 to set a cap on the amount recoverable under a security interest, rather than just a cap on its priority. All other respondents, however, were in favour of making this change.

A small number of respondents were in favour of amending the section so that the cap was set by reference to the value of the goods at the date the security interest was enforced. The great majority, however, were not in favour of amending this aspect of the section, and took the view that the section should continue to operate by reference to the value of the goods on the date on which they were processed.
7.10.3.1.3
Recommendations
Recommendation 266: That s 101 be amended so that it limits the amount recoverable under a security interest, not just its priority.
Recommendation 267: That s 101 not be amended to change the point in time at which the value of the input is assessed.
7.10.3.2
Competition  with another continuing security interest
7.10.3.2.1
The issue
Section 102(2) provides, where more than one perfected security interest continues in a product that results from processed goods, that the perfected security interests share in the product in proportion to their amount secured. Section 102(3) contains a similar rule for multiple unperfected security interests.

It is not clear that these rules are appropriate. If the competing security interests had originally been over the same property that then became part of their product, then they should share in the same way as they would have shared if the goods had not been processed. The aggregate amount that they could recover would

be limited however to the value of those goods on the day that they became part of the product. To this extent, the rules would be similar to the rules suggested in Section 7.10.1 above for commingled goods.

The Act does not clearly explain how to resolve a competition between a security interest over an input, and a security interest that has been separately taken over the finished product. Section 101 (discussed above) limits the extent to which the security interest over the input can have priority, but does not explain whether it has priority in the first place.

In my view, the correct approach should simply be to allow the general rules of

the Act to apply. If a security interest over an input was perfected before a security interest taken over the whole product, then the security interest over the input should prevail (subject to the limitation that its priority (or, if the recommendation

in Section 7.10.3.1 is adopted, its secured amount) is capped at the value of

the input). If the security interest over the whole was perfected first, then it takes priority (with no cap). If one of the security interests was a purchase money security interest and had priority under s 62, though, it would take priority over the

other security interest (again, subject to the cap, in the case of the security interest over the input).

This can be demonstrated with the following example. 

Example
A company manufactures forklifts. It has given a number of security interests over some of the inputs, and separately has given a lender a security interest over the finished forklifts, as follows:

Supplier 1
Lender 1
Supplier 2


RoT

(owed

$70)

Non-PMSI (owed

RoT (owed

$50)



Steel
(value:

$100) 

Moulded plastic (value:
$40)


Finished

(value:

$20,000)




Lender 2

Supplier 1 has supplied $100 of steel to the company, and is still owed $70 of the purchase price. Lender 1 has taken security over the company’s steel stockpile as a non-PMSI, and is owed $40. Supplier 2 has supplied moulded plastic to the company. The plastic was worth $50 when it was sold, and Supplier 2 is still owed that $50, but the plastic has lost value since it was delivered to the company, and is now worth only $40.
The company has also given Lender 2 a specific security interest over its inventory of finished forklifts. Lender 2 is owed $20,000.
Supplier 1 and Supplier 2 have perfected their security interests in accordance with s 62, and have the PMSI super priority. Supplier 1 registered its financing statement before Supplier 2. Lender 1 registered its financing statement before Lender 2.
The priority position as between the competing security interests would be this:

First priority 
Supplier 1 for $70 and Supplier 2 for $40, ranking equally.

Supplier 1 and Supplier 2 both have PMSI priority, and so defeat both Lender 1 and Lender 2 under s 62. The amount that Supplier
2 can recover from the enforcement proceeds is however capped at the value of its input, ie $40, even though it is owed $50.
Another possibility would be for Supplier 1 to rank ahead of Supplier 2 because it perfected first, in reliance on the priority rule in s 55(4). This could product an unfair result, however, as it might (in some situations) result in a windfall benefit for Supplier

1 at the expense of Supplier 2. If it was thought that it was undesirable to have security interests ranking equally, though, the answer might need to be to fall back on s 55(4), and give priority to whichever of the PMSIs has the earlier priority time.

Second priority   Lender 1, for $30.

Lender 1 defeats Lender 2 under s 55(4). However the amount that Lender 1 can recover from the enforcement proceeds is capped at the residual value of its input after Supplier 1 has been paid out, ie at $30, even though it is owed $40.

Third priority 
Lender 2, for whatever enforcement proceeds remain, up to
$20,000.

This approach would also address the points raised in some submissions about the potentially anomalous operation of ss 102 and 103.170
Consultation Paper 2 invited stakeholders to comment on these issues.

7.10.3.2.2
Discussion of stakeholder feedback
It appears that the explanation of these principles in Consultation Paper 2 (which did not include the example given above) was not as clear as it could have been,

as a number of respondents indicated that they could not fully understand it. I hope that the example I have included in the above discussion will help with this.

The principles set out above were supported, however, by the majority of the respondents that expressed a view on them.

7.10.3.2.3
Recommendation
Recommendation 268: That ss 102 and 103 be amended to reflect the following principles:
1. 
The aggregate amount recoverable under a security interest (or multiple security interests) over an input that becomes part of a product or mass is capped at the value of the input when it became part of the product or mass.
2. 
If there was more than one security interest over the input, they rank inter se in the order that would have applied if the input was still separate.
3. 
If the amount recovered on enforcement is not enough to pay out all secured parties (taking into account any cap under the previous two items on the amount they can recover), the priority between them is established
using the other priority rules.
170   For example: JLF, S2 page 19.

7.11 
Sections 79 to 81

7.11.1
Section 79 – transfers of collateral despite a prohibition in the security agreement
7.11.1.1
The issue
Section 79 provides in effect that a grantor of a security interest can transfer the collateral to a third party, even if the security agreement prohibits the transfer. This means, for example, that a lessee under a finance lease can transfer the leased goods (subject to the lease) to a third party, despite a prohibition on transfers in the lease agreement.

The lease agreement could still provide that the transfer was a default. However, the secured party lessor would need to exercise its enforcement rights in relation to the collateral against the transferee, not the original lessee.171
There are equivalent provisions in some of the Canadian PPSAs,172 and the

NZ PPSA.173
Section 79 differs from the position that applied, at least to some extent, under the general law before commencement of the Act (and that will continue to apply to dealings in property that are outside the section).

Consultation Paper 2 invited stakeholders to indicate whether the policy outcome produced by s 79 is appropriate. Consultation Paper 2 also noted that the section only deals with “transfers” of collateral, and does not clearly cover the grant of a security interest as well. The Consultation Paper asked stakeholders whether s 79 should apply to the grant of a security interest, in addition to transfers.

7.11.1.2
Discussion of stakeholder feedback
A small number of respondents were of the view that s 79 should be deleted. The great majority of respondents were of the view, however, that the section should be retained, and that it should apply to the grant of a security interest over collateral as well as a transfer of it.

One respondent also made the good point that s 79 can help to ensure the integrity of the priority and taking free rules in the Act, as it confirms that a secured party cannot argue that later security interests or transfers of the collateral were ineffective (and so could not defeat its security interest) because the terms of its security agreement had prohibited them.174 That, it seems to me, is a further good reason for retaining the section.

7.11.1.3
Recommendation
Recommendation 269: That s 79 be retained, and that it amended so that it applies to the grant of a security interest over collateral, as well as a transfer. 

171   The secured party lessor would presumably also be able to sue the transferor for damages,

172   For example Sask PPSA, s 33.

173   NZ PPSA, s 87.

174   AFC, CP2 page 20.

7.11.2
Section 80 – rights of parties on transfer of an account175
7.11.2.1
The issue
Section 80(3) provides that the transferor of an account can agree with the obligor on the account to amend the terms of the contract that gives rise to the account, even after the transfer, and whether or not the transferee agrees. A similar provision can be found in most of the Canadian PPSAs,176 but not in the NZ PPSA.

There are some restrictions on the extent to which the transferor can do this. In particular, the modification to the terms of the contract must not have a material adverse effect on the transferee’s rights, or on the transferor’s ability to perform on the contract. Despite this, s 80(3) might be seen to be an unnecessary erosion of a transferee’s ability to control the terms of the account that it has purchased.

As discussed earlier in this report in Section 2.1.2, the primary objective of the Act was to replace the overlapping and inconsistent sets of rules that previously governed secured transactions with a single set of rules that apply consistently to all types of grantor and all types of property. While s 80 relates to the legal effectiveness of the terms of an account that is the subject of a security interest,

Consultation Paper 2 suggested that it might be thought to stray beyond the Act’s primary objective, in that the Act could achieve that objective perfectly well without including the section (as it deals with a related but distinct topic).

To my knowledge, the policy behind s 80(3) and the reason for including it in the Act have not been widely articulated. A leading Canadian commentary suggests that the purpose of the corresponding Canadian provisions is to allow for situations where a change in circumstances may make appropriate to allow the transferor to amend the contract,177  but it is not clear to me that this is a sufficiently compelling reason for including s 80, particularly as the transferee of an account in the Australian market would usually want to oblige the transferor not to amend the terms of the account without the transferee’s consent.

Consultation Paper 2 invited stakeholders to comment on whether s 80(3)

is appropriate.

7.11.2.2
Discussion of stakeholder feedback
A substantial number of respondents were of the view that s 80(3) should be deleted. A slightly greater number were of the view, however, that it should be retained. On that basis, I do not propose to recommend that s 80(3) be deleted.

7.11.2.3
Recommendation
Recommendation 270: That s 80(3) be retained. 

175   I discuss other aspects of s 80 in Section 8.2.3.

176   For example Sask PPSA, s 41(3).

177   Cuming Walsh & Wood, pages 665 to 666.

7.11.3
Section 81 – transfer prohibitions in a transferred account
7.11.3.1
The issues
Section 81 allows accounts to be transferred in some circumstances even if the account itself contains a restriction or prohibition on transfers. A similar provision can be found in the Canadian PPSAs,178 but not in the NZ PPSA.

It might be asked whether it is appropriate to statutorily deny an account obligor the freedom of contract to determine who it should be obliged to make payments to. It could also be asked whether this is an appropriate provision to include in a secured transactions law, as it deals with matters of general contracts law, not

just security.

There does seem to have been a clear trend internationally toward negating the effect of contractual prohibitions on transfers of payment intangibles. In addition to the fact that provisions similar to s 81 can be found in the Canadian PPSAs, a similar provision is in Article 9,179  and legislation addressing the issue has recently been introduced into Parliament in the United Kingdom.180 Provisions of this type can also be found in some international Conventions.181
It may well be appropriate for Australia to follow this trend. Because the provision was included in the Act rather than in legislation that applies to contractual rights more generally, though, it is not apparent whether the proposed enactment of the provision had been considered by all relevant stakeholders.

Consultation Paper 2 invited stakeholders to comment on this. Drafting issues
If it is appropriate to retain s 81, then a number of drafting problems or other

questions should be addressed. For example, the fact that s 81(1)(b) only overrides a restriction on prohibition of a transfer “for currency due or to become due” arguably robs the section of most of its effect, as very few transfer restrictions are worded in this way. Secondly, it is not clear why s 81(1)(b)(ii) excludes  accounts

that arise from granting rights under construction contracts or from providing financial services. Thirdly, as one submission pointed out, the section should only invalidate the restriction on transfers to the extent that it relates to the account or chattel paper (if that concept is retained).182  And finally, it must be asked whether

it makes sense to limit the section to “transfers”, or whether it should apply to the grant of a security interest as well.

Consultation Paper 2 invited stakeholders to comment on these questions as well. The meaning of “currency”
One submission also suggested, in the context of s 81, that the definition of

“currency” in s 10 be expanded to include “money” in the commercial sense as well as currency in the strict sense of notes and coins.183
178   For example Sask PPSA, s 41(9).

179   Article 9, §9-406(d).

180   Small Business, Enterprise and Employment Bill 2014-15 (UK), clause 1.

181   The UNIDROIT Convention on International Factoring, Article 6, and the 2001 UN Convention on the Assignment of
Receivables in International Trade, Article 18.3.

182   JLF, S2 page 17.

183   DIFA, S2 att A page 4.

The term “currency” is used in a number of places in the Act, not just s 81. Consultation Paper 2 noted that the term may be too limiting for the purposes of s 81, but expressed the preference that this be dealt with in the context of the section,
rather than by amending the definition of “currency” for all purposes of the Act.
7.11.3.2
Discussion of stakeholder feedback
A small number of respondents were of the view that s 81 should be deleted. The great majority of respondents were of the view, however, that the section should be retained.

All respondents agreed, if the section is to be retained, that it should apply to the grant of a security interest over an account as well as to a transfer of it. All respondents also agreed (subject to the same caveat) that the section should be amended to overcome the limitation that is currently imposed on the reach of the section by the narrow meaning of “currency”.

I agree  that s 81 should be retained, and that it should be amended as described above.  I am also of the view that it should be amended to confirm that it only invalidates a restriction on transfers to the extent it applies to an account, and that further consideration should be given to:
•
the appropriateness of the carve-outs for construction contracts and financial services; and

•
whether it needs to be made clear that the transfer may not adversely affect the obligor on the account.

7.11.3.3
Recommendations
Recommendation 271: That s 81 be retained.
Recommendation 272: That s 81(1) be amended:
•  so that it applies to the grant of a security interest over an account, not just a transfer;
•  by deleting “for currency due or to become due” from line 2 of s 81(1) (b); and
•  to make it clear that it only invalidates the restriction to the extent that it applies to an account.
Recommendation 273: That Government consider further whether:
•  the exclusion from s 81 of construction contracts and financial services contracts is appropriate; and
•  s 81 should be amended to make it clear that the transfer may not adversely affect the obligor on the account.
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8.1 
The reach of Chapter 4

8.1.1
Should Chapter 4 be mandatory, where it applies?
8.1.1.1
The issue
Chapter 4 sets out rules for the enforcement of security interests. The Canadian PPSAs1 and the NZ PPSA2 also contain enforcement rules for security interests. The rules under those PPSAs are for the most part mandatory in nature – if a secured party wants to enforce its security interest, it must do so in accordance with those rules.3
It is not entirely clear whether Chapter 4 of the Act operates in the same way. Chapter 4 states that it does not apply to the enforcement of some types of security interests. Even where it can apply, however, some practitioners take the view that the rules in the Chapter are not mandatory, in that parties to a security

agreement are free to agree on their own enforcement remedies, even if the agreed remedies parallel ones that are provided for in the Chapter. Other practitioners take a different view.

It was put to me, at the time that Government was taking submissions on drafts of the Bill for the Act, that Chapter 4 was simply intended to provide a back-up set of rules that a secured party could use if it had not negotiated its own enforcement remedies with the grantor. Some support for that proposition can be found in the text of Chapter 4. For example, s 134(1) appears to acknowledge that a secured party’s right to seize collateral on default could arise outside the right to do so in Chapter 4 itself – presumably, under the security agreement. Section 110 also appears to acknowledge this more expressly. It provides as follows:

This Act does not derogate in any way from the rights and remedies the following parties to a security agreement have, apart from this Act, against each other in relation to a default by the debtor under the security agreement:

(a) the debtor; (b)   the grantor;

(c)   a secured party.

The effect of s 110 is not as clear as it might appear to be on a first read, however, as the section only preserves the rights that the debtor, grantor and secured

party have “against each other”. It is not clear whether this extends to a secured party’s rights against the collateral, or to its rights against third parties in relation to the collateral.

Some other aspects of Chapter 4 also weigh against the argument that a secured party can ignore Chapter 4 and rely on its own contractual enforcement remedies instead. For example, s 109(3) states that the Chapter does not apply to a person who has perfected a security interest either in an investment instrument by possession or control, or in an intermediated security by control. If the Chapter does not apply, then the secured party will need to rely on the enforcement remedies in its security agreement instead. But if the secured party has its own contractual enforcement remedies and the Chapter already allows the secured party to use them despite the content of the Chapter, why does s 109(3) need

1
For example Sask PPSA, Part V.

2
NZ PPSA, Part 9.

3
See Cuming Walsh & Wood, pages 616 to 620; Gedye Cuming & Wood, pages 379 to 380.

to say that the Chapter does not apply? Indeed, the discussion of s 109(3) in the Replacement Explanatory Memorandum appears to assume that the secured party would have been obliged to comply with Chapter 4, despite having its own contractual remedies, if s 109(3) had not been included.4
The same argument can be made by reference to s 115. That section allows the parties to a security agreement to contract out of aspects of Chapter 4. If the parties to the security agreement include enforcement provisions in their security agreements, and Chapter 4 allows those enforcement provisions to operate despite the content of Chapter 4, then what is the point of allowing the parties separately to contract out of some (but not all) of the Chapter? Rather than contract out of Chapter 4 to the extent possible, the parties could instead bypass Chapter 4 completely, by just agreeing on their own remedies.

This lack of clarity is unsatisfactory, and should be addressed. Before the position can be clarified, however, it needs to be determined what the policy outcome should be. Consultation Paper 3 suggested that the main options appear to be these.
(a)   Mandatory application  of the Chapter, where it applies
Under this approach, the Chapter would be mandatory except to the extent that particular circumstances are expressly excluded. A secured party would be required to enforce its security interest in accordance with the Chapter, and any enforcement remedies in its security agreement would be negated, at least as they affect the collateral.

(b)  Enforcement rules in the Chapter are just a fall-back
Under this approach, parties to a security agreement would be free to negotiate their own enforcement remedies, and the secured party could use those remedies on default even if they contradicted similar remedies in Chapter 4.
If this approach is adopted, thought would need to be given to the impact that it would have on third parties, such as other secured parties. Thought might also need to be given to the extent to which it would be appropriate to allow parties to agree on enforcement remedies that might otherwise offend basic requirements of the general law, such as a grantor’s right to redeem collateral by performing the secured obligation.5

(c)  Mandatory application  of the Chapter, where it applies, to security interests that are granted by particular types of grantor, such as individuals
This approach would make the Chapter mandatory, in whole or in part, for security interests that are granted by particular types of grantor or in particular situations. (This appears to be the thinking behind s 115.)

As noted earlier in this Section, the Canadian PPSAs and the NZ PPSA take the first of these approaches. That approach is said to be a logical extension of the substance-over-form principle that underpins the concept of a security interest – if the legislation applies a common set of rules for the creation of security interests and to determine their legal effect, then arguably it makes sense to provide a common set of rules for their enforcement as well. 

4
Replacement Explanatory Memorandum, para 4.5.

5
See Section 8.6.2 below.

Consultation Paper 3 invited respondents to comment on this. In doing so, it observed that there may not be a strong consensus of support for approach (a)’s legislative intervention in the freedom of parties to negotiate the terms of the arrangements between them, except perhaps in relation to categories of grantor that might be deserving of particular protection, such as individuals. It acknowledged that a full adoption of the laissez faire approach of approach (b) may not be appropriate either, however, because some steps may need to be

taken to protect the rights of third parties such as other secured parties. It would also need to be considered in relation to approach (b) whether some of the rules in Chapter 4 (such as s 140, dealing with the application of proceeds) should be mandatory, even if the balance of the Chapter is disengaged.

8.1.1.2
Discussion of stakeholder feedback
Respondents had wide-ranging views on this question.

Some respondents were of the view that the enforcement rules in Chapter

4 should be mandatory. They argued that this is a natural and inevitable consequence of the unitary nature of security interests under the Act, and of the way in which the Act establishes a consistent set of rules for their creation and legal effect. The benefits of having a consistent set of priority rules for all security interests risk being compromised, for example, if a secured party can erode the effect of those rules through the terms of its contractual enforcement remedies.

Other respondents argued that the rules in Chapter 4 should only function as a back-up, for situations where a secured party had not negotiated its own set of remedies. Those respondents placed greater weight on the principle of freedom of contract, than on the unitary nature of security interests under the Act. A number of those respondents accepted, however, that it might be appropriate for Chapter 4 to be mandatory where the grantor is an individual.

One respondent pointed out that the concept of mandatory enforcement rules for security interests is not entirely novel in Australia.6  The now-repealed Hire- Purchase Acts,7 for example, contained a mandatory set of enforcement remedies for hire-purchase and instalment purchase agreements that applied for all hirers, whether they were individuals or companies. So the suggestion that Chapter

4 should be mandatory is not as radical as might otherwise be thought to be the case.

It would nonetheless be quite a break from traditional legal thinking to require secured parties to accept that they could no longer craft their own enforcement remedies for any type of security agreement, and that they were required instead to follow all the enforcement rules in Chapter 4. The majority of respondents were also not in favour of making Chapter 4 mandatory in all cases.

It is clear to me that the market would not want to accept a change that made Chapter 4 mandatory in all situations. Despite this, I do believe that there should be an irreducible core of requirements that a secured party must comply with, whether it enforces its security interest through Chapter 4 or through its own contractual mechanisms. For example, Section 5.1.2 discusses the fact that the Act treats the grantor of a security interest as if it were the owner, even if that is not the case at general law. If that proposition is accepted, then it should also be

6
AD, CP3 page 2.

7
Such as the Hire-Purchase Act 1959 (Vic).
accepted that any value in collateral that exceeds the amount owing to a secured party should belong to the grantor, not to the secured party. It would follow from this that a secured party should not be able to rely on a contractual right to repossess the collateral and then simply keep it – rather, the secured party should be obliged to realise the collateral and then apply the recoveries in accordance with s 140, or foreclose on the collateral under s 136 or an equivalent remedy under the general law. There may be other aspects of Chapter 4 that should be mandatory as well, for similar reasons.

Having considered the competing views, I am of the view that Chapter 4 as a whole should not be mandatory, but that there may be specific requirements in Chapter 4 that should be. Subject to any such specific mandatory requirements,

a secured party should be able to enforce its security interest using remedies in its security agreement or at general law, without being required to follow all the notice and other procedures that are set out in the Chapter. If a secured party does elect to rely on a remedy in Chapter 4, however, it must comply with the associated requirements in the Chapter, except to the extent that the secured party and

the grantor agree otherwise in accordance with s 115. (I discuss s 115 further in

Section 8.1.9 below.)

8.1.1.3
Recommendation
Recommendation 274: That Chapter 4 be amended to make it clear that the following principles apply:
1. 
A secured party may use enforcement remedies in its security agreement or under laws outside the Act (even if they parallel remedies contained in Chapter 4) without needing to comply with any
corresponding notice or other requirements in Chapter 4, except to the extent that a provision in Chapter 4 expressly states that it applies to the exercise of remedies outside the Chapter.
2. 
If a secured party elects to rely on a remedy provided by Chapter 4, it must comply with the associated notice or other requirements in the Chapter, except to the extent that the secured party and the grantor agree otherwise in accordance with s 115.
8.1.2
The meaning of “default”
8.1.2.1
The issue
Chapter 4 provides that a secured party is only entitled to exercise the enforcement rights set out in the Chapter if there has been a “default by the debtor”. For example, a secured party can only seize collateral under s 123(1), dispose of collateral under s 128(1) or retain collateral under s 134(1) “on default by the debtor”. The concept of the “debtor’s default” is also used in other parts of the Act, such as ss 54, 95(5) and 275(7)(b).

While the debtor is the person who owes the obligations that are secured by the security interest, a security agreement will typically include default triggers that do not relate to the debtor, but rather to the grantor. A security agreement might also allow the secured party to accelerate and enforce even if there is no default by either the debtor or the grantor – for example, if market circumstances change in a materially adverse way. This suggests that the current formulation is too narrow.

The Canadian PPSAs and the NZ PPSA deal with this differently. For example, the

Sask PPSA8 and the NZ PPSA9 also provide that a secured party can exercise the enforcement remedies set out in the legislation if “the debtor is in default”. Under both the Sask PPSA and the NZ PPSA, however, the term “debtor” covers both the “debtor” and the “grantor” under our Act, even when they are different persons. Also, the term “default” is given a wide meaning in both Acts, as it is defined to include the occurrence of any event that gives the secured party the right under the security agreement to enforce the security interest.10
Consultation Paper 3 suggested that the current language of the Act, which restricts the enforcement of a security interest under Chapter 4 to circumstances where the debtor is in default, is too narrow. Rather than refer just to “default

by the debtor”, the Act should refer in the relevant places to simply “default”, or “default under the security agreement”, and the term “default” should be defined in s 10 along the lines of the corresponding definition in the NZ PPSA.

8.1.2.2
Discussion of stakeholder feedback
All respondents agreed with this recommendation.

8.1.2.3
Recommendation
Recommendation 275: That the Act be amended by replacing references to “default by the debtor” (or similar) with “default” or “default under the security agreement”, and that the term “default” be defined in s 10 along the lines of the corresponding definition in the NZ PPSA.
8.1.3
Section 109(1)(b) – incidental security interests
8.1.3.1
The issue
Section 109(1) provides as follows:

(1)   This Chapter does not apply to security interests that are provided for by the following:

(a) a transfer of an account or chattel paper that does not secure payment or performance of an obligation;

(b)   a security interest that is incidental to a security interest referred to in paragraph (a);

(c)   a PPS lease that does not secure payment or performance of an obligation; (d)   a commercial consignment that does not secure payment or performance of

an obligation.
Section 109(1) excludes deemed security interests from the enforcement rules in Chapter 4 because, as only deemed security interests, there is no underlying payment or other obligation that is secured by the security interest. In other words, there is no “principal amount” that can be recovered by an enforcement process. Section 109(1)(b) extends the exclusion, however, in the case of a transfer of an
8
Sask PPSA, s 56(2)(a).

9
NZ PPSA, s 109(1)(a).

10
Sask PPSA, s 2(1)(n); NZ PPSA s 16.

account or chattel paper, to a security interest that is “incidental” to the security interest that the transfer is deemed to give rise to.
The Canadian PPSAs11 and the NZ PPSAs12 contain a provision that corresponds to ss 109(1)(a), (c) and (d). However, none of them contains a provision that corresponds to s 109(1)(b).

Consultation Paper 3 noted that it is not clear why s 109(1)(b) was included in the

Act, and invited stakeholders to comment.

8.1.3.2
Discussion of stakeholder feedback
A number of respondents were in favour of retaining s 109(1)(b). An equivalent number of respondents were of the view that it should be deleted.

The respondents in favour of retaining the section explained its relevance in a number of ways. One respondent argued that it was there to accommodate the fact that a transferred account might itself be secured, and that it would cause complexity if Chapter 4 applied to the security interest that secured the account, when the Chapter did not apply to the transfer.13 I do not see why that is the case, however. If a person takes a transfer of an account and then needs to recover the amount owing on the account by enforcing a security interest that secures it, then they should do so in accordance with Chapter 4, in the same way as any other secured party would do when enforcing an in-substance security interest.

That respondent may have been suggesting that s 109(1)(b) is there in order to ensure that the secured party did not need to enforce the transfer of the benefit of the associated security interest in accordance with Chapter 4 (rather than to
ensure that the secured party could enforce the associated security interest itself). If that is the concern, though, then I do not think that s 109(1)(b) is needed to address it, as the transfer of the benefit of the associated security interest will not itself have given rise to a security interest.

Two other respondents suggested that the section is intended to protect a turnover trust associated with the transfer – that is, if the transferor has agreed to hold any collections on the transferred account on trust for the transferee.14  According to this line of analysis, the section is intended to ensure that the transferee does not need
to apply Chapter 4 to the enforcement of that trust, if the trust otherwise gives rise to a security interest. In my view, though, such a trust is highly unlikely to be a security interest in the first place, as the transferor is simply agreeing to hold on trust for the transferee an amount of money that belongs to the transferee. And if that is the purpose of the section, then it should be spelt out more clearly.

In summary,  I am not satisfied that there is a clear and appropriate explanation for the existence of s 109(1)(b). It is also instructive to note that there is no equivalent to the section in the Canadian PPSAs or the NZ PPSA. In my view, the provision has no clear purpose and generates uncertainty, and should be deleted.

8.1.3.3
Recommendation
Recommendation 276: That s 109(1)(b) be deleted. 

11
For example Sask PPSA, s 55(2)(a).

12
NZ PPSA, s 105(b).

13
DIFA, CP3 page 3.

14
ASF, CP3 page 1; JLF, CP3 page 3.

8.1.4
Section 109(2) – property located outside Australia
8.1.4.1
The issue
Section 109(2) provides that Chapter 4 does not apply to goods that are located outside Australia.

There is no corresponding provision in the Canadian PPSAs or the NZ PPSA.

The Replacement Explanatory Memorandum sheds no light on why s 109(2) was included.15 The section may have been included in recognition of the practical difficulties that could be encountered in applying Australian enforcement remedies to collateral that is located in another sovereign jurisdiction. If that is the case, however, it must be asked why the section is limited to goods – that is, why it does not apply to all types of collateral with a physical presence, such as negotiable instruments or chattel paper (if the latter concept is retained).

So if s 109(2) is retained, consideration should be given to extending it to all types of tangible property, not just goods. It must be asked, however, whether s 109(2) should be retained in the Act, or whether it should be deleted. The fact that it may be difficult as a practical matter to apply the Act’s enforcement rules in another jurisdiction does not necessarily mean that the Act should always disengage them. Also, there could be circumstances in which a secured party needs to rely on the Act’s enforcement rules in another jurisdiction – for example, if the secured party has not also taken local security.16
Consultation Paper 3 suggested for these reasons that s 109(2) should be deleted. As one submission noted, it is also unclear whether the result of s 109(2) is that an

Australian court should apply the general law, or the relevant foreign law, in these

circumstances.17 That uncertainty is undesirable as well.

8.1.4.2
Discussion of stakeholder feedback
All respondents agreed that s 109(2) should be deleted.

8.1.4.3
Recommendation
Recommendation 277: That s 109(2) be deleted.
8.1.5
Section 109(3) – investment instruments and intermediated securities
8.1.5.1
The issue
Section 109(3) provides that the bulk of Chapter 4 does not apply to a person who has perfected a security interest in:

(a) an investment instrument by taking possession or control of the instrument; or

(b)   an intermediated security by taking control of the intermediated security.

There is no corresponding provision in the Canadian PPSAs or the NZ PPSA. 

15
Replacement Explanatory Memorandum, para 4.4.

16
By way of comparison, the appointment of a receiver under Part 5.2 of the Corporations Act can apply to property outside Australia. See the definition of “property” in s 416 of the Corporations Act.

17
LCA, S2 page 14.

According to the Replacement Explanatory Memorandum, s 109(3) is intended to “allow a secured party to trade in the market without having to comply with the procedures and time limits of the [Act]”.18 If this is the reason for the section, then it must be asked whether the section is both too wide and too narrow. It could be too wide, for example, because not all intermediated securities, and only some investment instruments, will be market-traded instruments. It could also be too narrow, because it does not assist a secured party who has perfected over the investment instrument or intermediated security by registration, rather than by possession or control. It could also be too narrow because it does not protect a secured party who has security over other market-traded types of collateral, such as commodities.

Consultation Paper 3 invited stakeholders to comment on this.

8.1.5.2
Discussion of stakeholder feedback
One respondent suggested that s 109(3) was limited to security interests that were perfected by possession or control because those modes of perfection made

it easy for the secured party to undertake a swift sale of the collateral.19 That is no doubt true, but a secured party that had only perfected by registration and then seized the collateral would want to be able to undertake a swift sale of the

collateral as well. It would also want (in the words of the Replacement Explanatory Memorandum) to be able to “trade in the market without having to comply with the procedures and time limits” of Chapter 4.

I discuss a range of other questions relating to intermediated securities and investment instruments in Sections 5.3.4 and 5.3.5. As I discuss there, these types of investment assets can be complex and the law and practice associated with them can be very specialised, and a number of stakeholders had not felt that they were sufficiently familiar with the area to be able to comment on some questions. For this reason, some respondents indicated that they would have greater confidence in the proposed recommendations relating to intermediated securities and investment instruments if they could be the subject of further consultation with relevant industry specialists, before they are implemented.

A number of respondents made the same observation in relation to my proposed changes to s 109(3).  I am satisfied that the recommendation that I propose to
make is appropriate, but also can see that the recommendation would carry further weight if Government were to confirm that with industry before implementing it.

8.1.5.3
Recommendation
Recommendation 278: That Government consider, in further consultation with industry, whether s 109(3) should be amended to provide that
Chapter 4 (other than ss 110, 111, 113 and 140) does not apply to an intermediated security or an investment instrument that is held on a prescribed financial market within the meaning given to that term by the Corporations Act. 

18
Replacement Explanatory Memorandum, para 4.5.

19
LM, CP3 page 3.

8.1.6
Section 109(5) – personal, domestic or household collateral
8.1.6.1
The issue
Section 109(5) says that some rules in Chapter 4 do not apply to collateral that is used by the grantor predominantly for personal, domestic or household purposes.

The National Credit Code regulates the enforcement of security interests that

secure a consumer credit contract. It does this whether or not the collateral is used for personal, domestic or household purposes.

There is clearly the potential for overlap between the enforcement rules in the National Credit Code and Chapter 4. To address this, s 119(2) allows for the Regulations to provide that specified requirements in Chapter 4 are deemed to have been complied with, if the secured party has complied with a corresponding provision in the National Credit Code.20
The National Credit Code does not regulate a security interest over collateral, even if the collateral is used for personal, domestic or household purposes, if the security interest secures business finance. In that respect, s 109(5) introduces new restrictions on secured parties.

The section is clearly intended to be a consumer protection measure. Consultation

Paper 3 questioned, however, whether it is necessary. While some of the provisions listed in s 109(3) give a secured party powers that it did not previously enjoy at general law (at least to the same extent), some of them are not new, and

I am not aware that there was a recognition before the commencement of the Act that this was seen as an area that required reform.

8.1.6.2
Discussion of stakeholder feedback
A number of respondents were of the view that s 109(5) should be retained. The majority of respondents, however, were of the view that the National Credit Code provided the appropriate level of consumer protection, and that s 109(5) should be deleted. I agree.

8.1.6.3
Recommendation
Recommendation 279: That s 109(5) be deleted.
8.1.7
Section 111 – exercise of rights under Chapter 4
8.1.7.1
The issue
Section 111 says this:

(1)   All rights, duties and obligations that arise under this Chapter must be exercised or discharged:

(a) honestly;  and

(b)   in a commercially reasonable manner.

(2)   A person does not act dishonestly merely because the person acts with actual knowledge of the interest of some other person. 

20
See reg 4.1 of the Regulations.

The Canadian PPSAs21 and the NZ PPSA22 contain a similar provision. Unlike

s 111, however, the Canadian and New Zealand provisions apply to rights, duties and obligations that arise under the legislation “or under a security agreement”.23
One submission suggested that s 111 should be amended to follow the overseas approaches more closely – that is, so that the section applies to the exercise or discharge of rights, duties and obligations under a security agreement, as well as under the Act.24
This provision was the subject of considerable discussion during the public consultation process that preceded the enactment of the Act. The section was originally cast along the same lines as the NZ PPSA,25 but was brought back to
its current narrower form as a result of representations from industry. Consultation

Paper 3 acknowledged that stakeholders may not want to expand the reach

of the section along the lines proposed in the submission, but went on to invite stakeholders to express their views on this.

8.1.7.2
Discussion of stakeholder feedback
A number of respondents were of the view that the reach of s 111 should be extended to include rights, duties and obligations under the security agreement, particularly if Chapter 4 is not mandatory. The majority of respondents argued, however, that s 111 should apply only to the exercise of rights, duties and obligations under Chapter 4, and that the general law should continue to regulate the exercise of rights, duties and obligations under security agreements. As I see it, no clear case has been made at this stage for expanding the reach of s 111, so I
do not propose to recommend that it be changed.

8.1.7.3
Recommendation
Recommendation 280: That s 111 not be amended.
8.1.8
Section 112(3) – licences
8.1.8.1
The issue
Section 112(1) states that a secured party can only deal with collateral under Chapter 4 to the same extent as the grantor would be entitled to. Section 112(3) then says this:

(3)   Without limiting subsection (1), under this Chapter a secured party may only seize, purchase or dispose of a licence subject to:
(a) the terms and conditions of the licence; and

(b)   any applicable law of the Commonwealth, a State or a Territory.

It is not clear that s 112(3) adds anything to the general principle in s 112(1). 
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For example Sask PPSA, ss 65(3) and (4).
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NZ PPSA, s 25.
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The Canadian PPSAs also extend this to rights, and duties and obligations under “any other law”.
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Personal Property Securities Bill 2008, May 2008 Consultation Draft, cl 239.

I have recommended  that Government explore with the States and Territories whether the currently-excluded statutory licences could be brought within the Act.26 It might be thought that it would assist States and Territories to agree to this if they can see clearly that they would still retain control over the identity of the persons who hold their licences, even on enforcement of a security interest. If that is the case, then it might be helpful to retain s 112(3), to put this point beyond doubt.
Consultation Paper 3 pointed out however that s 112(1) achieves this already, and that s 112(3) is not necessary. For this reason, and because s 112(3) adds unnecessary complexity to the Act, Consultation Paper 3 suggested that s 112(3) should be deleted.

8.1.8.2
Discussion of stakeholder feedback
One respondent was not in favour of deleting s 112(3). All other respondents agreed, however, that the section should be deleted.

Two respondents raised a separate point about ss 112(1) and (2).27 They were concerned that those sections might prevent a secured party from disposing of collateral on an enforcement if neither it nor the grantor had title to the collateral – for example, if the grantor held the collateral under a PPS lease, and the enforcing secured party had taken a general security interest from the lessee. That is because the sections state that the secured party can only deal with the collateral to the same extent as the grantor would be entitled to, unless the secured party itself has title.

As I see it, the answer to this point lies in the fact that the Act treats the grantor under a title-based security interest as if the grantor were the owner of the collateral, not the secured party. That is how the Act conceptualises the fact that a grantor can sell the collateral under a taking free rule in Part 2.5, for example,

whether or not the grantor is technically the owner.28 This treatment of the grantor as if it were the owner will give the secured party the necessary capacity to deal with the collateral for the purposes of ss 112(1) and (2).

8.1.8.3
Recommendation
Recommendation 281: That s 112(3) be deleted.
8.1.9
Section 115 – contracting out
Section 115(1) provides that the parties to a security agreement relating to collateral that is not used predominantly for personal, domestic or household purposes may contract out of specified provisions in Chapter 4. The section raises a number of questions. 
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See Section 4.4.6.
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See the discussion of this in Section 5.1.2. The current drafting deals with the point less satisfactorily, however, under the alternative “possession” model, and this point would need to be reconsidered if Government decides to endorse that model. Again, see Section 5.1.2.

8.1.9.1
When should the “use” be determined, and how?
8.1.9.1.1
The issue
Section 115(1) only applies to collateral that is not used predominantly for personal, domestic or household purposes. It is not entirely clear whether this should be tested at the time the security interest is granted, or on an ongoing basis. Common sense suggests that it should be tested when the security agreement is entered into, as that is the point in time at which the secured

party needs to know what it can or cannot contract out of. At that point in time, however, the grantor may not yet own the collateral, and so may not be using it at all.

Consultation Paper 3 suggested that this be clarified, by replacing “is not used”

in line 2 with wording along the lines of “the grantor does not intend, at the time it entered into the security agreement, to use”.

8.1.9.1.2
Discussion of stakeholder feedback
A small number of respondents were concerned that the proposed alternative drafting could give rise to different uncertainties, as it may not be clear what the grantor’s intention was when the grantor entered into the security agreement.  I had anticipated, however, that secured parties would ask the grantor to make a statement in the security agreement as to their intended use of the collateral, and that secured parties would then rely on that.

The majority of respondents were in favour of the proposed change.

8.1.9.1.3
Recommendation
Recommendation 282: That the words “is not used” in line 2 of s 115(1) be replaced with “the grantor does not intend, at the time it enters into the security agreement, to use”.
8.1.9.2
The expression “contract out”
8.1.9.2.1
The issue
The expression “contract out” has also caused some difficulty. It has a ring of finality to it, in that it suggests that the parties need to agree that a provision must or must not apply. It does not clearly allow for the possibility that the parties might want to agree that the secured party can comply with a provision if it wishes, but that the secured party is not obliged to.
Consultation Paper 3 suggested this be clarified by replacing “may contract out of” in s 115(1) with “may agree that a party need not comply with”, and by making a corresponding amendment in s 115(7).

8.1.9.2.2
Discussion of stakeholder feedback
All respondents were in favour of this change.

8.1.9.2.3
Recommendation
Recommendation 283: That s 115(1) be amended by replacing “may contract out of” in s 115(1) with “may agree that a party need not comply with”, and that a corresponding amendment also be made to s 115(7).
8.1.9.3
Section 115(1)(q) – the right of redemption in s 142

8.1.9.3.1
The issue
One submission argued that parties should not be allowed to contract out of the grantor’s right to redeem collateral under s 142, and that s 115(1)(q) should be deleted.29 The submission described the current position under the section as unfair and unjust, and as amounting to a potential confiscation of the grantor’s property.

Consultation Paper 3 invited stakeholders to comment on this.

8.1.9.3.2
Discussion of stakeholder feedback
The views of respondents were evenly divided on this question. A number were in favour of deleting s 115(1)(q), and a similar number were in favour of retaining it.

One of the hallmarks of a security at general law is that the grantor of the security can recover the collateral, free of the security, by paying out the amount owing. This right is referred to as an “equity of redemption”. As a general proposition, a provision in a contract that blocks or limits the exercise of the equity of redemption
will be ineffective.30  That might suggest that it is not appropriate for the Act to do so either. Against that, though, it must be asked to what extent the Act should include provisions that are designed to shelter grantors (more particularly, non-consumers) from the consequences of making what might otherwise be poor business decisions.
A grantor that waives its right under s 142 to redeem its collateral will lose the ability to get the collateral back. However, it should not lose the economic value of the collateral, as the secured party will still be required to apply the enforcement proceeds in accordance with s 140. That, it seems to me, is arguably a sufficient backstop protection for a grantor who might otherwise waive its redemption right under s 142. I see no clear case for change on this point.

8.1.9.3.3
Recommendation
Recommendation 284: That s 115(1)(q) continue to allow parties to contract out of the grantor’s right to redeem collateral under s 142.
8.1.9.4
Section 115(2) – who is affected by the contracting out?
8.1.9.4.1
The issue
One submission drew attention to the fact that s 115(2) limits the value of the ability of a secured party under s 115(1) to contract out of some provisions in Chapter 4, as s 115(2) says that contracting out by the grantor does not affect the
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rights and obligations of a person who is not party to the security agreement.31 So even if a grantor contracts out of its right to receive a notice under a provision, for example, the secured party must still give the notice to any other person that the provision requires it to give a notice to.
The submission suggested that s 115 should be amended to provide, if a grantor contracts out of a provision, that all other parties claiming through the grantor should be taken to have contracted out of the provision as well.

8.1.9.4.2
Discussion
The concern identified in the submission is ameliorated to some extent by s 115(3). That section provides, if the grantor contracts out of its right to redeem collateral in s 142, that no other party can then rely on s 142 either. Even allowing for s 115(3), though, it is fair to say that s 115(2) significantly erodes the benefit of s 115(1).

Despite that, I do not propose to recommend that s 115(2) be amended along the lines proposed in the submission. There are two reasons for this. First, the “other persons” who might be affected by such an amendment might have a claim in the collateral that is superior to the claim of the enforcing secured party. I do not see that it would be appropriate to allow the grantor to waive its rights under Chapter

4. Secondly, it seems to me that the potential for s 115(2) to impact adversely on a secured party is reduced by the fact that parties are free to negotiate their own contractual remedies outside the Chapter (assuming my recommendation in Section 8.1.1 is accepted), and a secured party that exercises its contractual

enforcement rights, rather than the statutory ones in Chapter 4, would not need to comply with Chapter 4’s notice requirements.

For these reasons,  I do not see a clear need to amend the section.

8.1.9.4.3
Recommendation
Recommendation 285: That s 115(2) not be amended.
8.1.10
Section 116 – property in the hands of a controller
8.1.10.1
The meaning of the section
8.1.10.1.1
The issue
Section 116 regulates the extent to which Chapter 4 will apply to property that is
in the hands of a receiver or other controller. The drafting is somewhat convoluted, largely as a consequence of the fact that the section was reshaped during the public consultation process for the Bill that ultimately became the Act. The intention behind the section appears to be, however, to achieve the following outcomes:
•
Chapter 4 does not apply to property if the property is in the hands of a receiver, or a receiver and manager, unless the grantor of the security interest is an individual.

•
Section 131 does not apply in relation to property while a person is a controller of the property. While the section does not say this clearly, the intention seems again to be that s 131 is not to be disengaged if the grantor of the security interest is an individual.
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•
The parties to a security agreement can also agree that any provision of Part

4.3 will not apply to property if it is in the hands of a controller other than a receiver or receiver and manager. Again, while the section does not say this clearly, the intention seems to be that this should not apply if the grantor of the security interest is an individual.

Consultation Paper 3 suggested that it would aid in the interpretation of the Act if this could be spelt out more clearly and succinctly than at present.

8.1.10.1.2
Discussion of stakeholder feedback
All respondents agreed that it would be valuable to clarify s 116 in this way (if the section is retained).

8.1.10.1.3
Recommendation
Recommendation 286: If s 116 is retained, that it be amended to reflect these principles more clearly:
•  Chapter 4 does not apply to property if the property is in the hands of
a receiver, or a receiver and manager, unless the grantor of the security interest is an individual.
•  Section 131 does not apply in relation to property while a person is a controller of the property, unless the grantor of the security interest is an individual.
•  The parties to a security agreement can also agree that any other provision of Part 4.3 will not apply to property that is in the hands of
a controller other than a receiver or receiver and manager, unless the grantor of the security interest is an individual.
8.1.10.2
Should s 116 be retained?
8.1.10.2.1
The issue
The Replacement Explanatory Memorandum states that s 116 is designed to avoid overlap with provisions in the Corporations Act that regulate company receivers.32 In this respect the Act follows the NZ PPSA.33 The Canadian PPSAs take the opposite approach, and make it clear that their enforcement provisions do apply to receivers.34
Two submissions suggested that Chapter 4 should apply to corporate receivers in the same way as other secured parties.35
Chapter 4 was amended to exclude corporate receivers in response to submissions from industry. Consultation Paper 3 suggested that it is likely

that industry would continue to be of the view that the current policy setting is appropriate, but invited stakeholders to comment. 
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8.1.10.2.2
Discussion of stakeholder feedback
There was no clear consensus view among respondents on this question.

A substantial number of respondents were of the view that company receivers should remain outside Chapter 4. The majority of respondents did not agree, though, and were of the view that enforcement processes by company receivers should be conducted in accordance with Chapter 4 to the same extent as any other enforcement procedure.

In my view, company receivers should be subject to the same enforcement rules as secured parties generally, unless there are aspects of the nature of a company receivership that dictate otherwise. It has been put to me, for example, that it would be difficult to apply Chapter 4 to a company receiver, because a receiver is normally an agent of the grantor, not of the secured party. It is also common for a

receiver to take over the conduct of the business of the defaulting company and to continue to operate that business, rather than sell it – either in order to recoup the amount owing over a period of time from the ongoing cashflows of the business,

or to improve the business with an view to selling it at a later time. Either way, this common outcome would be difficult to reconcile with the requirement in Chapter 4 that the secured party either dispose of the collateral or take steps to retain it.

These could well be valid reasons for continuing to provide that company receivers are outside Chapter 4. I do not have sufficient information at this stage to be able

to express a concluded view on this. A final decision on this would also need to be taken in tandem with the broader discussion in Section 8.1.1 of the extent

to which Chapter 4 should be mandatory, as there may be some requirements (such as the requirement that recoveries be applied in accordance with s 140) that should apply to receiverships as much as any other enforcement process.

8.1.10.2.3
Recommendation
Recommendation 287: That Government consider further whether the nature of company receiverships is such that they need to remain outside Chapter 4, taking into account Government’s deliberations on the extent to which provisions in Chapter 4 should be mandatory to all enforcement processes, and that s 116 be retained or deleted in accordance with Government’s conclusion.
8.1.11
Section 119 – overlap with the National Credit Code
8.1.11.1
The issue
Section 119 says this:

(1)   This Chapter, except sections 117 and 118, applies in relation to a security interest in collateral to which the National Credit Code applies.

(2)   The regulations may provide that a specified provision of this Chapter is taken to have been complied with in specified circumstances if a specified provision of the National Credit Code has been complied with in those circumstances.

Regulation 4.1 of the Regulations contains a table that identifies which sections of the National Credit Code are to be taken to correspond to particular sections of the Act for this purpose.

A number of commentators have put to me that this is an unnecessarily complex manner of dealing with the interface between Chapter 4 and the National Credit Code. They have suggested that the Act should simply say that Chapter 4 does not apply to an enforcement that is governed by the National Credit Code.

8.1.11.2
Discussion
This could be a valuable simplification of the way that the Act interacts with the National Credit Code. I am not in a position to assess it in detail, but agree that it should be given further consideration.

8.1.11.3
Recommendation
Recommendation 288: That Government consider whether s 119 could be amended to simply say that Chapter 4 does not apply to an enforcement process that is regulated by the National Credit Code.
8.2 
Sections 120 and 121 – enforcement against liquid assets
8.2.1
Terminology
8.2.1.1
The issue
The headings to ss 120 and 121 refer to the enforcement of security interests in

“liquid assets”.

In market parlance, a “liquid asset” is an asset that can be sold readily for cash. Sections 120 and 121, however, provide a secured party with a mechanism for collecting payments that are due under certain types of payment obligations. They do not provide the secured party with a mechanism for selling those obligations.

Consultation Paper 3 suggested that it would assist in the understanding of the Act (albeit modestly) if the headings to ss 120 and 121 referred instead to the enforcement of security interests “in certain payment obligations” (or similar).

8.2.1.2
Discussion of stakeholder feedback
All respondents agreed with this proposal.

8.2.1.3
Recommendation
Recommendation 289: That the headings to ss 120 and 121 be amended to refer to security interests in “certain payment obligations” (or a similar expression), rather than to security interests in “liquid assets”.
8.2.2
Collateral to which the sections apply
8.2.2.1
The issue
Sections 120 and 121 provide a secured party with a mechanism for recovering amounts owed to it by a grantor or debtor, by collecting amounts that are owed to the grantor by third parties. This is a statutory equivalent of a garnishee order.

The Canadian PPSAs36 and the NZ PPSA37 contain a similar provision.

The sections do not allow a secured party to collect all types of payments. Rather, the sections only apply to payments owing on accounts, chattel paper and negotiable instruments. It is not clear why the provisions need to be limited in this way. Most of the Canadian PPSAs, in contrast, allow a secured party to collect payments under a broader range of obligations.

Consultation Paper 3 invited stakeholders to indicate whether they thought ss 120 and 121 should be expanded to apply to some other types of payment obligations as well, or perhaps even to payment obligations generally.

One submission took this thought one step further, and suggested that the Act simply acknowledge that a secured party may exercise any of a grantor’s rights in relation to any collateral that is subject to the security interest.38 Again, Consultation Paper 3 invited stakeholders to comment on this suggestion.

8.2.2.2
Discussion of stakeholder feedback
One respondent did not agree with the suggestion that ss 120 and 121 should be extended. All other respondents were of the view, however, that it would be appropriate to apply the sections to all payment obligations, not just accounts, chattel paper and negotiable instruments.

A number also favoured the view that the sections should be broadened further, to simply state that a secured party is able to exercise all of the grantor’s rights in relation to the collateral. As this was not supported by the majority of respondents, however,  I believe that the better approach is to leave secured parties to include this in their security agreements, if that is their wish.

8.2.2.3
Recommendation
Recommendation 290: That the Act be amended so that the garnishee mechanism in ss 120 and 121 can apply to any payment obligation.
8.2.3
Are the sections unfair on the obligor?
8.2.3.1
The issue
Some submissions made the point that s 120 presented practical difficulties for an obligor that receives a notice under the section.39 The obligor may have no way to determine whether the secured party that gave the notice was entitled to do so. This is exacerbated by the fact that the secured party is not even obliged to back its claim up with documentation. The submission observed that it may not be possible for an obligor to form a view on these matters, particularly within

the period of 5 business days that is allowed by the section. The obligor may also struggle within that timeframe to determine what amounts are in fact owing on the specific payment obligations that are claimed by the secured party. 
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In addition, it is not clear what the consequences are for an obligor, if it pays the amount to the claiming secured party when the claim was not valid, or if an obligor does not accept the validity of a claim and pays the amount to the grantor, when the secured party’s claim was in fact a valid one.

Consultation Paper 3 observed that the corresponding provisions in the Canadian

PPSAs and the NZ PPSA did not appear to deal with this either.

Consultation Paper 3 acknowledged that the provision has the capacity to adversely affect obligors in an inappropriate way, and asked stakeholders to make suggestions as to how this could be addressed – whether by extending the period of 5 business days to a longer period, or by restructuring the section more generally.

8.2.3.2
Discussion of stakeholder feedback
A small number of respondents were of the view that s 120 did not need to be amended to mitigate its impact on an obligor who receives a notice under the section. The majority agreed, however, that it was appropriate to do so.

One respondent suggested that this point is covered under the Canadian PPSAs by their equivalent of s 80(7).40 Section 80(7) provides, broadly, that the obligor

on a transferred account or chattel paper may continue to make payments to the transferor until it receives a notice of the transfer that contains information that helps the obligor to identify the contract under which the amount is payable. The section also allows the obligor to ask for proof of the transfer.

Unlike the Canadian PPSAs,41 however, s 80(7) only applies where a secured

party has taken an assignment of an account or chattel paper, and does not apply where a secured party has instead taken a security interest in the broader sense.

It seems to me that s 80(7) is a tidy way of dealing with this issue. For it to do so, however, s 80(7) would need to apply to all grants of a security interest rather than just transfers, and should include the 5 business day grace period that is currently in s 120(3). And if the reach of s 120 is broadened to cover payment obligations generally, as discussed in Section 8.2.2, then s 80(7) would need to be broadened in the same way.

8.2.3.3
Recommendation
Recommendation 291: That s 80(7) be expanded:
•  to apply to a grant of any security interest over an account, not just a transfer;
•  to give the obligor a further 5 business days after receipt of the notice within which it must make the payment; and
•  to apply to payment obligations generally, if Recommendation 290 is adopted. 
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8.2.4
Effect of the 5 business day period in s 120(3)
8.2.4.1
The issue
Section 120(3) says this:

(3)   A person who receives a notice under paragraph (2)(a) must pay, to the secured party, any amount that the person owes to the grantor on the collateral before the end of 5 business days after the later of:

(a) the day the notice is received; or

(b)   the day the amount becomes due and payable.

One submission noted that s 120(3) appears to give the obligor an extra 5 business days to make all of its payments.42 The submission queried whether this was appropriate.

I anticipate  that the objective of the 5 business day period was to give the obligor an opportunity to assess the claim of the secured party. If that is thought to be important, then some grace period may be unavoidable. The way the section is currently structured, though, the 5 business days are added in for each payment, no matter how far in the future the payment is due. Consultation Paper 3 suggested that this was not necessary, and that the 5 business days should only

be added to the date on which the obligor receives the notice. This would have the result that the section would read in this way:

(3) A person who receives a notice under paragraph (2)(a) must pay, to the secured party, any amount that the person owes to the grantor on the collateral before the later of:
(a) the end of 5 business days after the day the notice is received; or

(b)   the day the amount becomes due and payable.

Consultation Paper 3 invited stakeholders to comment on this proposal.

8.2.4.2
Discussion of stakeholder feedback
As a number of respondents pointed out, this change becomes unnecessary if

s 80(7) is amended as discussed in Section 8.2.3 above. Subject to that caveat, all respondents  agreed with the proposal.

If s 80(7) is amended as discussed in Section 8.2.3, then s 120(3) can be deleted.

8.2.4.3
Recommendations
Recommendation 292: That s 120(3) be deleted, if s 80(7) is amended in accordance with Recommendation 291.
Recommendation 293: That s 120(3) be amended, if s 80(7) is not amended in accordance with Recommendation 291, to read:
“(3)
A person who receives a notice under paragraph (2)(a) must pay, to the secured party, any amount that the person owes to the grantor on the collateral before the later of:
(a)   the end of 5 business days after the day the notice is received; or
(b)   the day the amount becomes due and payable.”
42
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8.2.5
Sections 120(4) and (5) – the application of amounts collected
8.2.5.1
The issue
Sections 120(4) and (5) say this:

(4)   The secured party must apply any amount received under paragraph (2)(b) or subsection (3) towards the secured obligation.

(5)   If any amount is received under paragraph (2)(b) or subsection (3) in the form of currency, then the amount must be distributed in accordance with section 140.

Section 120(4) requires a secured party to apply the amount recovered towards its secured obligation. If the amount is received in currency  (ie notes and coins), however, then s 120(5) says that the payment must be applied in accordance with s 140. This is confusing or unfair (or both) in a number of ways. For example, if the secured party receives payment in currency, it must treat its secured obligation as being reduced by the amount of the payment (under s 120(4)). If it is not the most senior secured party, however, it must pay the currency over to the most senior secured party under s 140 (because of s 120(5)). So the amount owing to the secured party is reduced, even though it does not get to keep the payment.

The intention may have been that the enforcing secured party does not “receive” enforcement proceeds for the purposes of the section if it is obliged to turn them over to a more senior secured party. That is not apparent, however, from the language of the section.

It is also not clear why s 140 should only be engaged if the payment is in currency

(that is, in notes and coins), and not if the payment is made in some other way

(eg electronically). One submission proposed that all amounts recovered under

s 120 be applied in accordance with s 140.43 Consultation Paper 3 suggested that this proposal had considerable merit, and that a secured party that recovers an amount under s 120 should be obliged to apply the amount in exactly the same way as would be the case if it had seized the collateral and disposed of it under Part 4.3 – that is, in accordance with s 140.

8.2.5.2
Discussion of stakeholder feedback
All respondents agreed with this suggestion.

8.2.5.3
Recommendation
Recommendation 294: That s 120(4) be deleted, and that s 120(5) be amended to require that all amounts recovered under s 120 be applied in accordance with s 140. 
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8.3 
Sections 123 to 127 – seizing collateral
8.3.1
Sections 123(2) and (3) – seizing intangible property
8.3.1.1
The issues
A secured party cannot commence enforcing a security interest over intangible property by seizing it in the conventional sense, because the property cannot be physically “seized”. Sections 123(2) and (3) respond to this problem by providing that the secured party can “seize” intangible property by giving a notice to the grantor, or by any other agreed method.

These provisions raise two issues. The meaning of “intangible property”
The first issue with ss 123(2) and (3) is that they only apply to “intangible property”.

The term “intangible property” is defined in s 10 in this way:

intangible property means personal property (including a licence) that is not any of the following:

(a) financial  property; (b)   goods;

(c)   an intermediated security.

One submission pointed out that the exclusions in paragraphs (a) and (c) of this definition have the effect that it is not clear how a secured party with a security interest over financial property or an intermediated security can seize the collateral for the purposes of s 123.44 This gap is covered to some extent by s 124 (discussed further below), but that section does not close the gap completely.

Consultation Paper 3 suggested that it would help to clarify the operation of Chapter 4 if this gap could be closed more completely, for example by amending ss 123(2) and (3) so that they apply to all personal property other than goods, rather than just to “intangible property”.

Licences
If the intangible property in question is a licence, s 123(2) requires that the secured party give the notice not just to the grantor, but also to the licensor or the licensor’s successor. Section 123(3) similarly requires that the licensor or the licensor’s successor agree to any alternative method of seizure.

The Canadian PPSAs contain a similar provision.45 The NZ PPSA does not.

It is not clear why licences have been picked out for special treatment in this way. While it is true that an enforcement against a licence is likely to involve the licensor at some stage, the same is also true for an enforcement process against any obligation owed by a third party to the grantor.

Consultation Paper 3 asked whether stakeholders could explain why licences have been singled out in this way. 
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JLF, S2 page 22.

45
For example Sask PPSA, s 57(3).

8.3.1.2
Discussion of stakeholder feedback
All respondents agreed that the drafting of ss 123(2) and 123(3) should be expanded along the lines described above.

A number of responses suggested that ss 123(2)(b) and (3)(b) are appropriate, on the basis that the licensing authority that issued the licence will have a legitimate interest in being informed that a secured party may have taken over control of the use of the licence. That, it seems to me, is a sufficient justification for retaining the provisions.
8.3.1.3
Recommendations
Recommendation 295: That the Act be amended so that ss 123(2) and
(3) apply to all personal property that is not in tangible form.
Recommendation 296: That ss 123(2)(b) and 123(3)(b) be retained.
8.3.2
Section 124 – security interests that are perfected by possession or control
8.3.2.1
The issue
A secured party who has perfected by possession or control cannot seize the collateral in the conventional sense because it already has possession or control. For this reason s 124 provides, if a secured party has perfected its security interest by possession or control, that it can “seize” the collateral for the purposes of s 123 by giving a notice to the grantor.

Similar to ss 123(2) and (3) (see Section 8.3.1 above), s 124(2)(b) requires that the notice also be given to the licensor or its successor, if the collateral in question is a licence. For the reasons discussed in Section 8.3.1, Consultation Paper 3 queried whether this was appropriate. Consultation Paper 3 went on to observe that it is difficult in any event to conceive of circumstances in which this would be relevant to s 124 as it is not possible to perfect over a licence by possession or control,

and proposed for these reasons that s 124(2)(b) simply be deleted.

8.3.2.2
Discussion of stakeholder feedback
All respondents agreed that s 124(2)(b) could be deleted.

8.3.2.3
Recommendation
Recommendation 297: That s 124(2)(b) be deleted.
8.3.3
Accessions
8.3.3.1
The issue
A number of submissions pointed out that the Act assumes that a secured party with a security interest over an accession has a right to remove the accession, but that the Act does not expressly provide such a right.46 The submissions suggested that this should be rectified.

46
For example: JLF, S2 page 21; LCA, S2 page 14.

It might be thought this was implicit in s 123(1). Section 92 also appears to assume that s 123 may entitle a secured party to remove an accession from the host goods. Consultation Paper 3 agreed however that it would be helpful to clarify the point.

8.3.3.2
Discussion of stakeholder feedback
All respondents agreed that it would be helpful for the Act to be amended to clarify this point.

8.3.3.3
Recommendation
Recommendation 298: That the Act be amended to provide that a secured party with a security interest in an accession can remove that accession when enforcing its security interest.
8.3.4
Section 126 – disposal of collateral from the grantor’s premises
8.3.4.1
The issue
Section 126(2) provides, if collateral cannot be readily removed from the grantor’s premises or if adequate storage facilities are not readily available, that the secured party can dispose of the collateral on the grantor’s premises. However, s 126(2) says that the secured party must not cause the grantor any greater cost or inconvenience “than is necessarily incidental to the disposal”.

One submission queried why the section uses this formulation.47  Elsewhere, the

Act uses the concept of what is “reasonable”, rather than the apparently stricter

test of what is “necessary”. The submission suggested that the phrase “necessarily incidental” in s 126(2) should be replaced with “reasonably required”.

The corresponding provisions in the Canadian PPSAs48 and the NZ PPSA49 also use the term “necessary”. This is presumably the source of the word as used in s 126(2).

Consultation Paper 3 acknowledged that there could be some benefit in making this change, and invited stakeholders to comment.

8.3.4.2
Discussion of stakeholder feedback
A number of respondents agreed with this change. The majority of respondents were of the view, however, that it should not be made. One of those respondents made the fair point that the test should be stricter because the disposal is being undertaken from the grantor’s premises.50 It also made the point that a looser test could become very problematic if more than one secured party were trying to dispose of collateral from the grantor’s premises at the same time. I am satisfied that there is no clear case to change the current wording. 
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JLF, S2 page 22.
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For example Sask PPSA, ss 57(2)(b) and (c).
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NZ PPSA, s 111(2).

50
LCA, CP3 page 7.

8.3.4.3
Recommendation
Recommendation 299: That s 126(2) continue to provide that a secured party that disposes of collateral on the grantor’s premises must not cause the grantor any greater cost or inconvenience than is “necessarily incidental to the disposal”.
8.3.5
Section 127 – seizure by higher-priority parties
8.3.5.1
Priority agreements
8.3.5.1.1
The issue
The Act allows any secured party with a security interest in collateral to enforce

its security interest against the collateral. If the security interest is not the highest- ranking security interest in relation to that collateral, however, the secured party runs the risk in this situation that a higher-ranking secured party may elect to take over the enforcement process.

This is provided for by s 127. That section states that a higher-ranking secured party may take over the enforcement process at any time, by giving the enforcing secured party a notice to that effect.

The Canadian PPSAs and the NZ PPSA do not contain an equivalent provision.51
One submission noted that it is not uncommon for secured parties to agree in a priority agreement that the senior secured party will allow a junior secured party to conduct the enforcement process, even if the senior secured party retains priority over any recoveries.52  The submission expressed concern that s 127 could override such an agreement, because it gives the senior secured party a statutory right to
take over the enforcement process. The submission suggested that it be made clear that the senior secured party can agree to waive its rights under the section.
It might be thought that this was not necessary, on the basis that it should always be open to the senior secured party to agree to this as a matter of contract. The Act does however clarify this type of question in some other contexts – see, for example, s 61.

Consultation Paper 3 invited stakeholders to indicate whether they thought that a clarification of this point would be worthwhile.

8.3.5.1.2
Discussion of stakeholder feedback
A small number of respondents did not agree that this was necessary. All other respondents were of the view, however, that it would be desirable to clarify the point.
8.3.5.1.3
Recommendation
Recommendation 300: That the Act be amended to make it clear that s 127 cannot override an agreement to a different effect as between secured parties. 
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The point is not relevant under the NZ PPSA, as it only allows the first-ranking secured party to enforce.

52
JLF, S2 page 22.

8.3.5.2
Competitions with non-security  interests
8.3.5.2.1
The issue
One submission queried what the position should be if a person holds a superior interest in the collateral, but that interest is not a “security interest”.53 This could arise, for example, if collateral is also subject to an encumbrance that arises by operation of law (as that encumbrance would not be a “security interest” under the Act), and the encumbrance had priority over a security interest under s 73.

The Act does not provide a rule for this type of fact pattern. This question is also not addressed in the Canadian PPSAs or the NZ PPSA.

A competing encumbrance could take a number of forms, and this may make it difficult for the Act to provide a comprehensive set of rules. Consultation Paper 3 suggested for this reason that the Act should not be amended to deal with this.

8.3.5.2.2
Discussion of stakeholder feedback
One respondent thought that it would be helpful to include rules to this effect in the

Act. All other respondents were of the view, however, that this was not desirable.

8.3.5.2.3
Recommendation
Recommendation 301: That the Act not be amended to include rules that determine, as between a security interest and a non-security interest in relation to the same collateral, which has the superior right to conduct enforcement proceedings.
8.3.5.3
Section 127(4) – the hand-over period
8.3.5.3.1
The issue
If an enforcing secured party receives a notice from a senior secured party that the senior secured party proposes to take over the enforcement proceedings, s 127(4) requires the enforcing secured party to hand the collateral over within 5 business days. One submission queried why the Act gives the enforcing secured party 5 business days to do this.54 The submission contrasted this with the position of the grantor, who would need to comply immediately.

The Canadian PPSAs and the NZ PPSA do not deal with this point.

Consultation Paper 3 expressed the view that it might be appropriate to provide the enforcing secured party with a period of time within which it can comply

with the senior secured party’s notice, as s 127(4) currently does, but invited stakeholders to comment.

8.3.5.3.2
Discussion of stakeholder feedback
A small number of respondents were of the view that the enforcing secured party should not be given a 5 business day window to hand over the enforcement proceedings. All other respondents agreed, however, that the current provision is appropriate, and should not be changed.
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8.3.5.3.3
Recommendation
Recommendation 302: That s 17(4) not be amended.
8.3.5.4
Section 127(6) – recovery of costs
8.3.5.4.1
The issue
Section 127(6) provides, if a senior secured party takes over enforcement proceedings, that it must pay the reasonable expenses that had been incurred by the enforcing secured party in enforcing its security interest.

One submission said that this provision should be deleted.55 It made the point that the enforcing secured party may have incurred costs that would not have been incurred by the senior secured party. The submission also suggested that the position under the section differs from the general law, and that the general law may require the enforcing secured party to meet its own costs, unless it is able to recover them in due course from enforcement proceeds once the senior secured party had been paid out. The submission also noted that the provision could enable a junior secured party to exert undue pressure on a senior secured party, for example in the context of a workout.

The Canadian PPSAs and the NZ PPSA do not deal with this point.

The same submission suggested, if s 127(6) is retained, that the timeframe in s 127(9) within which the senior secured party must reimburse the enforcing secured party be made longer than 20 business days. This would then allow the senior secured party more opportunity to check the veracity and the reasonableness of the enforcing secured party’s reimbursement claims.

It has been put to me separately that a lower-ranking secured party may in fact be entitled at general law to recover some of its costs ahead of a more senior secured party’s secured amount.56 This means that s 127(6) may not be quite so at odds with the general law.

Consultation Paper 3 invited stakeholders to comment on whether they thought s 127(6) should be deleted or amended.

8.3.5.4.2
Discussion of stakeholder feedback
A number of respondents argued that s 127(6) should be deleted. The majority of respondents were of the view, however, that it should remain in its current form.

I am not satisfied that a clear case has been made for s 127(6) to be deleted or amended, and so do not propose to make a recommendation to that effect.

8.3.5.4.3
Recommendations
Recommendation 303: That ss 127(6) to (11) be retained.
Recommendation 304: That the reference in s 127(9) to “20 business days” not be changed. 
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See Ronald John Dean-Willcocks v Nothintoohard Pty Ltd (in Liq) [2006] NSWCA 311.

8.4 
Sections 128 to 133 – disposing of collateral after default
8.4.1
Section 128 – disposing of collateral
8.4.1.1
Section 128(1) – need for seizure?

8.4.1.1.1
The issue
One submission queried whether it should be necessary for a secured party to have seized collateral before it can dispose of it.57 A secured party might not want to seize collateral that had liabilities (such as environmental liabilities) attached to it, for example, so that it did not become personally liable. In a situation like this, the secured party might want to arrange a sale of the collateral without seizing it first.

It is apparently not necessary under the Canadian PPSAs for a secured party to seize collateral before selling it.58
Consultation Paper 3 invited stakeholders to comment on this question.

8.4.1.1.2
Discussion of stakeholder feedback
One respondent did not believe that any change needed to be made. All other respondents agreed, however, that it should not be necessary for a secured party to formally “seize” the collateral before it commences enforcement action.

8.4.1.1.3
Recommendation
Recommendation 305: That the Act be amended to make it clear that a secured party is able to enforce its security interest against collateral without first having to seize the collateral.
8.4.1.2
Sections 128(2), (3) and (4) – method of disposal
8.4.1.2.1
The issue
Sections  128(2), (3) and (4) provide that a secured party may dispose of collateral by sale, by lease or (if the collateral is intellectual property) by licence.

One submission queried whether it is desirable to refer to a licence as being a “disposal” of the intellectual property to which the licence relates.59 Depending on the meaning that the Act should attach to the word “dispose” (as to which, see Section 7.1), the same question could also be asked in relation to the use of the word “lease”.

Consultation Paper 3 suggested that this may be a drafting convenience for which there is no easy alternative.

8.4.1.2.2
Discussion of stakeholder feedback
One respondent was of the view that the language should be tidied up. All other respondents were of the view, however, that this was not necessary. 
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In my view, this should be resolved as part of the broader point I make in Section

7.1, about the need to ensure that the terminology that is used by the Act to describe different types of dealings with collateral needs to be used clearly and consistently.

8.4.1.2.3
Recommendation
Recommendation 306: That the description in ss 128(2), (3) and (4) of a lease or licence as a “disposal” be considered in the context of Recommendation 168, to ensure that the language of the sections does not inadvertently expand the meaning of the term “dispose” as used elsewhere in the Act.
8.4.1.3
Section 128(3) – timing of disposal
8.4.1.3.1
The issue
Section 128(3) says this:

(3)   For the purposes of this Act, if collateral is disposed of by lease or licence, the disposal occurs at the time the lease or licence is entered into.

One submission queried the relevance of this provision, and the role it is intended to play.60 Consultation Paper 3 invited stakeholders to comment.

8.4.1.3.2
Discussion of stakeholder feedback
A number of respondents were of the view that s 128(3) is not needed. The majority of respondents, however, were in favour of retaining it. They made the point that the time at which a secured party disposes of collateral can be relevant

for a number of provisions, such as s 130, and that the section helps to identify the relevant time for a form of disposal that is not a “disposal” in the traditional sense

of the word.
8.4.1.3.3
Recommendation
Recommendation 307: That s 128(3) be retained.
8.4.2
Section 129 – disposal by purchase
8.4.2.1
Should the secured party be required to pay market value?
8.4.2.1.1
The issue
Section 129 allows a secured party to purchase the collateral itself. This right is however subject to a number of limitations. In particular, s 129(3) provides that a secured party can only purchase the collateral:

(a) by public sale (including auction or closed tender); and

(b)   by paying at least the market value at the time of the purchase. 
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Consultation Paper 3 queried whether s 129(3)(b) is necessary, or whether a grantor might be adequately protected (even without s 129(3)(b)) by a combination of:

•
s 129(3)(a);

•
the secured party’s duty under s 131 to exercise all reasonable care to obtain market value for collateral  (if there is a market value), or otherwise to obtain the best price reasonably obtainable;

•
the secured party’s duty under s 111 to act honestly and in a commercially reasonably manner; and

•
the grantor’s right to object to the sale under s 137 (if that right is retained –

see the discussion below).

Consultation Paper 3 invited stakeholders to comment on whether s 129(3)(b) is appropriate, or whether it should be deleted.

8.4.2.1.2
Discussion of stakeholder feedback
A number of respondents were of the view that s 129(3)(b) could be deleted. The majority of respondents were of the view, however, that it should be retained. In light of the recommendation that I propose to make in relation to s 129(2)(b) (see Section 8.4.2.2 below),  I am comfortable with recommending that majority view.

8.4.2.1.3
Recommendation
Recommendation 308: That s 129(3)(b) be retained.
8.4.2.2
Should the grantor or another secured party be able to block the disposal?
8.4.2.2.1
The issue
If a secured party wants to purchase the collateral itself, it must notify the grantor and each higher-ranking secured party of its intention to do so. This is provided for by s 130(1). The secured party cannot purchase the collateral, despite the

protections that are provided by s 129(3) as just discussed, if any of those persons objects. This is provided for by s 129(2)(b).

The Canadian PPSAs do not have an equivalent procedure.61
Consultation Paper 3 queried whether the grantor or a higher-ranking secured party should be able to block a sale in this way.

8.4.2.2.2
Discussion of stakeholder feedback
A number of respondents favoured retaining the right for a grantor or a higher- ranking secured party to object to a secured party purchasing the collateral itself. The majority of respondents agreed, however, that the grantor and other

secured parties were sufficiently protected by s 129(3), and that s 129(2)(b) could be deleted. 

61
Nor does the NZ PPSA, because it does not give a secured party an express right to purchase the collateral.

8.4.2.2.3
Recommendation
Recommendation 309: That s 129(2)(b) be deleted.
8.4.3
Section 130 – notice of disposal
8.4.3.1
Section 130(1) – notice to the debtor
8.4.3.1.1
The issue
As just discussed, s 130(1) requires a secured party that proposes to dispose of collateral to give notice of this to the grantor and to any higher-ranking secured party.

One submission suggested that the secured party should also be required to
give the notice to the debtor.62 The submission noted that the debtor will have an interest in monitoring the sale process, because the price that the secured party receives from a disposal of the collateral will affect the size of any deficiency for which the secured party might later want to pursue the debtor.

This approach would be consistent with the position under the Canadian PPSAs.63
Consultation Paper 3 suggested that this seemed a sensible proposal.

8.4.3.1.2
Discussion of stakeholder feedback
A slight majority of respondents supported this proposal. A substantial proportion of respondents, however, did not.

One of the respondents that was not in favour made the fair point that the general law had not required a beneficiary of a third-party security to keep its debtor informed about the progress it was making in enforcing the third-party security.64  That respondent also pointed out that the debtor may not have a legitimate interest in the amount recovered under a third-party security, because the debtor would usually be required to reimburse the third party for any amount that the secured party recovered from the third party instead of from the debtor directly – in other words, the amount recovered by enforcement against the third- party security would not reduce the debtor’s aggregate  liability. I can see some force in this.

On balance,  I am not satisfied that a clear case has been made for expanding s 130(1) to require the secured party to give notice to the debtor as well.

8.4.3.1.3
Recommendation
Recommendation 310: That s 130(1) not be amended to require that the secured party also provide the notice contemplated by that section to the debtor. 
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8.4.3.2
Sections 130(1) and 144 – notice to higher-ranking secured parties
8.4.3.2.1
The issue
As discussed above, s 130(1) requires a secured party to give notice of its intention to dispose of collateral to every higher-ranking secured party.

It is not clear how the secured party is expected to do this, however, if it is not aware of a particular higher-ranking secured party’s existence. For example, a higher-ranking secured party might be perfected by control or be temporarily perfected, and this might not be apparent to the enforcing secured party. This is an issue that arises in relation to some other provisions in Chapter 4 as well.

Section 144 sets out circumstances in which a secured party is relieved of an obligation to give a notice under specified provisions in Chapter 4.

Consultation Paper 3 suggested that it may be appropriate to expand s 144 to include a situation in which it is not apparent to the secured party that another secured party also has security in the collateral.

8.4.3.2.2
Discussion of stakeholder feedback
All respondents agreed that a secured party should not need to give notice to a secured party that it is not able to locate. A number of respondents suggested that a secured party should only be required to give the notice to another secured party that was perfected by registration or possession. In my view, that would address the issue neatly.

8.4.3.2.3
Recommendation
Recommendation 311: That s 144 be expanded to provide that a secured party is only required to give a notice to another secured party if the other secured party is perfected by registration or possession.
8.4.3.3
Section 130(2) – the contents of the notice
8.4.3.3.1
The issue
Section 130(2) sets out in some detail what a notice under s 130(1) needs to say. Among other things, s 130(2)(c) requires that the notice:

(c)   state that the secured party proposes to dispose of the collateral, unless an obligation is performed, or an amount is paid, to satisfy the obligation secured by the security interest in the collateral, on or before the day specified in accordance with subsection (3); …

Section 130(2)(c) seems to require that the notice needs to state the amount

that will be owing on the specified day. In the case of some security agreements, though, it will not be possible to say in advance exactly what the amounts will be on that future day (for example, if the security interest secures amounts owing under a derivative or if the interest rate fluctuates). It is not clear how the section can accommodate this.

Consultation Paper 3 invited stakeholders to comment on this.

8.4.3.3.2
Discussion of stakeholder feedback
A number of respondents did not think that s 130(2)(c) needed to be amended. The majority of respondents agreed, however, that some clarification would be useful.
A number of respondents suggested that the section be amended to allow the secured party to explain how the amount is to be calculated, if it cannot be identified as a fixed sum. I agree  with that approach.

8.4.3.3.3
Recommendation
Recommendation 312: That s 130(2) be amended to say that the notice must set out either the amount to be paid on or before the day specified in s 130(3), or the manner in which the amount is to be calculated.
8.4.3.4
Section 130(5) – exclusions
8.4.3.4.1
The issue
Section 130(5) describes circumstances in which a secured party does not need

to give a notice under s 130(1). Under ss 130(5)(b) and (c), the secured party does not need to give the notice if:

(b) the secured party believes on reasonable grounds that the collateral might perish before the end of 10 business days after the day the collateral is seized; or
(c)   the secured party believes on reasonable grounds that there will be a material decline in the value of the collateral if it is not disposed of immediately after the day the collateral is seized;….

These exclusions reflect provisions in the Canadian PPSAs65 and the NZ PPSA66. Consultation Paper 3 queried what s 130(5)(b) adds to s 130(5)(c), and suggested

that s 130(5)(b) was perhaps unnecessary and could be deleted.

Consultation Paper 3 also questioned why s 130(5)(c) only applies if there would be a material decline in value if the collateral is not disposed of “immediately”. Consultation Paper 3 suggested that this could be too abrupt, and that it might make more sense if the section instead allowed the secured party to dispose of collateral without giving the notices under s 130(1) if it believed on reasonable grounds that the collateral would materially decline in value before the end of

the period for which the secured party would otherwise need to wait after giving the notice. It should arguably also be sufficient for the secured party to believe on reasonable grounds that there “may” be a material decline in the value of the collateral over that period.

Consultation Paper 3 invited stakeholders to comment on these questions.

8.4.3.4.2
Discussion of stakeholder feedback
A small number of respondents did not think that s 130(5)(b) should be deleted. The great majority of respondents agreed, however, that it could. The great majority of respondents also agreed that s 130(5)(c) should be amended along the lines described above.
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NZ PPSA, ss 114(2)(a) and (b).

8.4.3.4.3
Recommendations
Recommendation 313: That s 130(5)(b) be deleted.
Recommendation 314: That s 130(5)(c) be amended to provide that it applies if the secured party believes on reasonable grounds that there will be a material decline in the value of the collateral if it is not disposed of before the end of the period that would have applied under s 130(3) if the notice had been given (rather than “immediately”).
8.4.4
Section 132 – statements of account
8.4.4.1
Section 132(1) – timing of the statements
8.4.4.1.1
The issue
Section 132(1) requires a secured party to provide the grantor or a secured party on request with a statement of account, if it has disposed of collateral. One submission queried whether this could be unfairly burdensome for the secured party, if the collateral is disposed of in increments over time.67 The submission suggested that the obligation in s 132(1) should only apply when all the collateral has been disposed of.
Consultation Paper 3 noted that this may be the intention behind s 132(1) in any event. It went on to suggest that the grantor and other secured parties should also not be unduly inconvenienced by a clarification along these lines, because s 132(4) separately allows them to require the secured party to provide them with a statement of account every 6 months, if the collateral has not been (fully) disposed of.
8.4.4.1.2
Discussion of stakeholder feedback
A number of respondents did not agree that the notice under s 132(1) should only need to be given when all the collateral had been disposed of. The majority of respondents were however in favour of this approach. The effect of this change would be that a secured party would need to give a statement of account (if it is requested) either when it has disposed of all the collateral (under s 132(1)), or at 6-monthly intervals if it has not (under s 132(4)). That seems to me to be a reasonable balance.
8.4.4.1.3
Recommendation
Recommendation 315: That s 132(1) be amended to clarify that it only applies when the secured party has disposed of all the collateral it is enforcing against.
8.4.4.2
Section 132(3) – content of the statements
8.4.4.2.1
The issue
One submission queried whether the potential effort involved for the secured party in preparing a statement of account was appropriate, for example because s 132(3) requires the secured party to make forward projections of the
67
JLF, S2 page 23.

amounts that are likely to be received in the future under a lease or licence.68
The submission suggested that the content of a statement of account should be limited to reporting what has been received or incurred to date, and not require predictions of amounts that might be received in the future.

Consultation Paper 3 invited stakeholders to comment on this suggestion.

8.4.4.2.2
Discussion of stakeholder feedback
A small number of respondents were of the view that the secured party should be required to provide forward projections. All other respondents agreed, however, that this should not be necessary.

8.4.4.2.3
Recommendation
Recommendation 316: That s 132(3)(a) be amended by deleting “, and expected to be received,”.
8.4.5
Section 133 – interplay with s 140(2)
8.4.5.1
The issue
Section 133 provides, if collateral is sold on enforcement, that the buyer takes the collateral subject to any security interests that ranked ahead of the enforcing secured party’s security interest. One submission pointed out that this sits somewhat uncomfortably with s 140(2), which requires that any recoveries be applied first to pay out senior-ranking secured parties.69 That is because the effect of s 140(2) is likely to be that the senior-ranking secured party will be paid out in full – in which case there is little point in providing that its security interest remains attached to the collateral.

The submission suggested that the solution might be to amend s 133 to provide that the buyer takes the collateral free of higher-ranking security interests. However, it is possible (albeit unlikely) that an enforcement action by a junior- ranking secured party might not produce sufficient recoveries to pay out the

senior-ranking secured party in full. If that were to happen, then the senior-ranking secured party’s security interest should not be released by the sale. Allowing a junior secured party to sell collateral free of more senior security interests could also significantly alter the relative bargaining positions of senior and junior secured parties in a restructuring.

Another option might be to follow the Canadian approach, and not require a junior- ranking secured party to use its recoveries to pay out the senior-ranking secured parties first.70 That could have other consequential effects (for example, in relation to amounts collected under s 120), however, and would need to be thought through carefully. A third option might be just to accept the potential incongruity between ss 133 and 140, and to leave the provisions in their current form.

Consultation Paper 3 invited stakeholders to comment on these options. 
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JLF, S2 page 24.
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For example Sask PPSA, s 59(1).

8.4.5.2
Discussion of stakeholder feedback
There was no clear consensus among respondents on this question. It also is not clear to me that any of the alternatives to the current position is demonstrably superior. For those reasons,  I see no clear case for change.

8.4.5.3
Recommendation
Recommendation 317: That s 133 not be amended.
8.5 
Sections 134 to 138 – retaining collateral
8.5.1
Section 135(1) – notice requirements
8.5.1.1
The issue
Section 134 provides a secured party with a form of statutory foreclosure remedy, in that it allows a secured party to retain collateral in satisfaction of the obligations secured by the collateral, rather than requiring the secured party to dispose of the collateral and recover what it is owed from the disposal proceeds.

One of the conditions to this remedy is that the secured party has given notice of its intention to retain the collateral to the grantor and to certain secured parties, and that none of them has objected to the retention. The secured parties to which

the retaining secured party must give the notice are identified in ss 135(1)(b) and (c)

in this way:

(b)   if the security interest of the retaining party is not a purchase money security interest—a secured party who, at the time the retaining party gives the notice, has a registration that describes the collateral; and

(c)   if the security interest of the retaining party is a purchase money security interest—a secured party over whom (or which) the retaining party has priority under section 62 or 63, but only if, at the time the retaining party gives the notice, the secured party has a registration that describes the collateral.

It is not clear why these paragraphs treat PMSIs and non-PMSIs differently. Consultation Paper 3 suggested that might be simpler if s 135(1) just required the retaining secured party to give the notice to a secured party if it has a registration that describes the collateral. This would be reflective of the approach in the NZ PPSA.71
8.5.1.2
Discussion of stakeholder feedback
All respondents agreed that s 135(1) should be simplified along the lines described above.

Two respondents suggested as a further enhancement to the section that it adopt the approach taken in the corresponding provision in the Sask PPSA.72
The corresponding provision in the Sask PPSA states that the secured party must also give the notice to any other person with an interest in the collateral who has given notice to the secured party.73 I expect that the thinking behind this additional requirement is that other parties (that is, non-secured parties)
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NZ PPSA, s 120(2).
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AD, CP3 page 11; DT, CP3 page 10.

73
Sask PPSA, s 61(1)(c).

who have an interest in the collateral will also have an interest in the prospect that the secured party might retain the collateral, particularly if that retention could extinguish their interest.

The effect of a notice of retention is set out in s 136. It says that the secured party that retains collateral is entitled to take steps to have title to the collateral pass to the third party, free of the interest of the grantor and certain other security interests. It is not clear what effect it has, if any, on other interests in the collateral.

If the effect of a retention of collateral is that it can affect the non-security interests of third parties, then I agree  that it would be appropriate for the secured party to notify those third parties (and so to give them an ability to block the retention, by objecting to it). If the retention mechanism does not affect non-security interests of third parties, however, then it is less desirable to impose this additional notification requirement on the secured party.

I believe  that the current intention of s 136 is that it does not affect the non-security interests of third parties. It might be helpful, however, to make that clearer. On that basis, I do not propose to recommend that s 135(1) be expanded to require a secured party to send its notice of retention to a third party who has informed the secured party that it has an interest in the collateral.

8.5.1.3
Recommendations
Recommendation 318: That s 135(1) be amended so that it requires the retaining secured party to give the notice to:
•  the grantor; and
•  any other secured party that is perfected by registration or possession.
Recommendation 319: That s 136 be amended to confirm that it only allows the secured party to retain the grantor’s interest in the collateral, free of the interest of the grantor and the security interests listed in s 136(2),
and not free of the interests of other third parties.
8.5.2
Section 135(3)(b) – statement of amount secured
8.5.2.1
The issue
Section 135(2) provides that a notice under s 135(1) must state what the amount secured will be (or at least, the amount that the secured party would accept in satisfaction of the amount secured), on a day that is at least 10 business days after the notice is given. Consultation Paper 3 noted that this may not be practicable, because a secured party might not be able to provide a statement of the exact amount that will be owing on a future date. See the discussion in Section 8.4.3.3 above in relation to a similar point arising out of s 130(2)(c).

8.5.2.2
Discussion of stakeholder feedback
A number of respondents did not think that s 135(3)(b) needed to be amended. The majority of respondents agreed, however, that it would be helpful to clarify how a secured party should comply with the section if it cannot predict an exact amount owing.

Similar to the position in relation to s 130(2)(c) (see Section 8.4.3.3 above), a number of respondents suggested that s 135(3)(b) could be amended to allow the secured party to explain how the amount is to be calculated, if it cannot be identified as a fixed sum. Again, I agree with that approach.

8.5.2.3
Recommendation
Recommendation 320: That s 135(3)(d) be amended to say that the notice must set out either the amount to be paid, or the manner in which the amount is to be calculated.
8.5.3
Sections 136 and 141 – transfer of title on enforcement
8.5.3.1
The issue
Sections 136 and 141 are mechanical provisions that assist a secured party to complete a transfer of title to collateral that may be required to give effect to the enforcement remedies. The provisions are drafted on the assumption that the grantor, and not the secured party, has title to the collateral. That may not be

the case, however – for example, if the secured party is a lessor under a PPS lease, or a seller of goods under a retention of title clause. Consultation Paper 3 suggested that it would remove a potential source of confusion if the sections were amended to clarify this.

8.5.3.2
Discussion of stakeholder feedback
A small number of respondents did not think this was necessary. All other respondents agreed, however, that this would be a useful clarification.

8.5.3.3
Recommendation
Recommendation 321: That ss 136 and 141 be amended to accommodate the fact that title to the collateral may already be with the secured party, rather than the grantor.
8.5.4
Sections 137 and 138 – notice of objection
8.5.4.1
The issue
Section 137 provides that a person who receives a notice of a proposed retention of collateral can object to the retention. If a person objects, the secured party cannot retain the collateral, and must sell or lease it instead.

Section 138 says that the secured party can require an objector to provide “proof of that person’s interest”. One submission pointed out, however, that this does not require the objector to explain why it objects, or that its objection be reasonable. 74 The section also provides the secured party with no mechanism for challenging an objection. 
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LCA, S2 page 15.

The submission contrasted this with the position under the Sask PPSA.

Section 61(2) of the Sask PPSA limits objections to persons whose interest in the collateral would be adversely affected by the retention. Section 61(6) of the Sask PPSA also allows a secured party to apply to a court for an order that an objection is ineffective.

The submission suggested that ss 137 and 138 be amended to reflect the approach under s 61 of the Sask PPSA. Consultation Paper 3 agreed that there is merit in this proposal, and invited stakeholders to comment.

8.5.4.2
Discussion of stakeholder feedback
A small number of respondents did not agree with this suggestion. All other respondents agreed, however, that ss 137 and 138 should be amended to incorporate the mechanisms in ss 61(2) and (6) of the Sask PPSA.

8.5.4.3
Recommendation
Recommendation 322: That ss 137 and 138 be amended to incorporate provisions that are reflective of ss 61(2) and (6) of the Sask PPSA.
8.6 
Sections 140 to 144 – rules applying after enforcement
8.6.1
Section 140 – application of recoveries
8.6.1.1
The issue
Section 140(1) says this:

(1)   This section applies if any amount, personal property or proceeds (within the ordinary meaning of that term) of collateral is received by or on behalf of a secured party as a result of enforcing a security interest in collateral

(whether or not under section 120 or 128).
The balance of s 140 then continues to use the expression “amount, personal property or proceeds”, or a similar word string.

These word strings are quite cumbersome. Consultation Paper 3 suggested that the section would be easier to work with if they were removed, perhaps by referring instead in s 140(1) to “any personal property”, and then defining that personal property to be a “recovery”. If this were done, s 140(1) would read in this way:

This section applies if any personal property (a recovery) is received by or on behalf of a secured party as a result of enforcing a security interest in collateral (whether or not under section 120 or 128).

The balance of s 140 could then just refer to “recoveries”.

8.6.1.2
Discussion of stakeholder feedback
All respondents agreed with this proposal.

8.6.1.3
Recommendation
Recommendation 323: That:
•  s 140(1) be amended to read:
“This section applies if any personal property (a recovery) is received by
or on behalf of a secured party as a result of enforcing a security interest in collateral (whether or not under section 120 or 128).”; and
•  each subsequent reference in s 140 to an “amount, personal property or proceeds” (or similar) be replaced with “recoveries”.
8.6.2
Section 142 – right to redeem collateral
8.6.2.1
The issue
Section 142 provides that a grantor or another secured party can redeem collateral at any time before a secured party disposes of the collateral under s 128, by

paying out the secured party.

Consultation Paper 3 proposed that s 142 be clarified in three ways.

•
What should the cut-off  time be?
The section applies at any time before the secured party disposes of the collateral under s 128. It should cut off earlier, however, if the secured party has committed to dispose of the collateral, even if the disposal has not

yet been completed. This would be consistent with the position under the

Canadian PPSAs75 and, as I understand  it, under our general law.

•
Should the redemption right cut off when the secured party retains the collateral, or sells it under a power of sale in its security agreement?
The right to redeem collateral only terminates when the secured party has disposed of its collateral under s 128. It is not clear what the position is, if the secured party has exercised its right to retain the collateral, or if the secured party has sold the collateral under a power of sale in its security agreement (rather than under the statutory power of sale in s 128).

Consultation Paper 3 suggested that the right to redeem collateral should terminate in these circumstances as well. Again, that would be consistent with the position at general law.

•
Should the redemption right only apply if the secured party is enforcing?
It is not clear from s 142 that the right to redeem the collateral only applies

if the secured party is enforcing its security interest. On its face, the section arguably allows the right to redeem to be exercised at any time, whether or not the grantor is in default.

Consultation Paper 3 suggested that the section is only intended to apply to a security interest that is being enforced, but that it might be helpful to clarify this. 
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For example Sask PPSA, s 62(1).

8.6.2.2
Discussion of stakeholder feedback
A small number of respondents were of the view that not all these changes were necessary. All other respondents agreed, however, that it would be appropriate to amend s 140 in the three ways described above.

8.6.2.3
Recommendation
Recommendation 324: That s 142 be amended so that it only permits the grantor or another secured party to redeem collateral if:
•  the secured party is enforcing its security interest; and
•  the secured party has not yet disposed or committed to dispose of the collateral (whether under s 128 or otherwise), or retained that collateral under s 134.
8.6.3
Section 143 – reinstatement of security agreement
8.6.3.1
The issue
Section 143 allows “a person” to reinstate a security agreement at any time before the secured party disposes of or retains the collateral, by paying the amounts in arrears (ignoring any amount that was accelerated because of the breach), and the secured party’s secured enforcement expenses.

The Canadian PPSAs76 and the NZ PPSA77 contain equivalent provisions. This provision was the source of considerable concern among the business

community when it appeared in the Bill that ultimately became the Act. It was seen

by many as an inappropriate intrusion on a secured party’s ability to exit a lending relationship with a borrower that had defaulted.

Secured parties ultimately took some comfort from the fact that a secured party can contract out of s 143 (under s 115), unless the collateral is used predominantly for personal, domestic or household purposes. Consultation Paper 3 asked, however, whether the provision should be deleted, both as a matter of principle

and also because of the extent to which it could adversely affect the secured party. It could adversely affect the secured party, for example, if the security interest secures obligations under a derivative, and the secured party has closed the derivative out as an early step in the enforcement process. Allowing a grantor to reinstate the agreement by catching up on the overdue payment would not keep the secured party whole in such a situation.

Consultation Paper 3 also queried why the reinstatement right should be available to “a person”, and suggested, if the section is retained, that the right should be limited to the grantor or the debtor. That would be consistent with the Canadian and New Zealand provisions. Consultation Paper 3 also suggested, for the reasons discussed in Section 8.6.2 above, that the word “disposes” in the first line of

s 143(1) should be replaced with “commits to dispose”.

Consultation Paper 3 invited stakeholders to comment. 
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For example Sask PPSA, ss 62(1)(b) and 62(2).
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NZ PPSA, ss 133 and 134.

8.6.3.2
Discussion of stakeholder feedback
The views of respondents were evenly divided on these questions.

It has been pointed out to me that the real property legislation in some States and Territories already contains a provision that is equivalent to s 143.78 This means that a provision along these lines is not quite as radical a proposition for Australian

law as might otherwise be thought to be the case. Despite this, some practitioners continue to regard s 143 as an unwarranted intrusion into the capacity of parties to agree their own commercial arrangements.

As I noted above, secured parties have taken some comfort from the fact that they can contract out of the effect of s 143, unless the grantor is using the collateral for predominantly personal, domestic or household purposes. That takes the sting out of the section for most transactions where it could unfairly prejudice the secured party. On that basis, I am of the view that there is no clear case for deleting

the section.

I am of the view, however, that it should be amended to address the drafting issues referred to above.

8.6.3.3
Recommendations
Recommendation 325: That s 143 be retained.
Recommendation 326: That s 143 be amended:
•  so that the reinstatement right may only be exercised by the grantor, not by any “person”; and
•  by replacing “disposes” in line 1 of s 143(1) with “commits to dispose”.
8.6.4
Section 144 – when notices are not required
Section 144 of the Act is discussed in Section 8.4.3.2 above.

8.6.5
Deficiency claims
8.6.5.1
The issue
One submission pointed out that the Act does not make it clear that a secured party is entitled to pursue its debtor for any shortfall between what it is owed, and what it recovers by enforcing against the collateral.79  The submission suggested that this should be clarified.

This would reflect the approach taken in the Canadian PPSAs.80
It might be thought that this was a fairly self-evident proposition, and that it would not be necessary to state this expressly. The submission pointed out, however, that the proposition might not be self-evident in relation to some “non-traditional” security interests such as a sale of goods subject to retention of title, where the seller/secured party’s right to receive the purchase price could terminate if it repossesses the goods.
Consultation Paper 3 invited stakeholders to comment on this.
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See, for example, s 95 of the Property Law Act 1974 (Qld).

79
LCA, S2 page 16.

80
For example Sask, PPSA, s 60(5).

8.6.5.2
Discussion of stakeholder feedback
A number of respondents did not think that this change was necessary, or were concerned that it could override the terms of the agreement reached between the secured party and the grantor (for example, if it were a limited-recourse security). All other respondents, however, were in favour of the change.

I agree that the Act should not allow a secured party to recover an enforcement shortfall from a grantor if the secured party has agreed not to. Apart from that, though, I am of the view that it would be appropriate to include a provision along these lines.
8.6.5.3
Recommendation
Recommendation 327: That the Act be amended to make it clear that a secured party is entitled to pursue its debtor for any shortfall between what it is owed, and what it recovers by enforcing against the collateral, unless the secured party has agreed otherwise.

8.7 
Sections 267 and 267A  – vesting of security interests on a grantor’s insolvency
8.7.1
The provisions
Section 267 provides, broadly, that a security interest will “vest in the grantor” if the grantor becomes insolvent, and the security interest was not perfected at the time of the trigger event that commenced the insolvency process. Section 267A provides a corresponding rule for a security interest in collateral that does not attach until after the trigger event has occurred.

Section 268(1) provides that these two sections do not apply to a transfer of an account or chattel paper, or to a commercial consignment, if it does not secure payment or performance of an obligation. Section 268(1)(a)(ii) also provides that the sections do not apply to a transaction that is a PPS lease solely because of the “90-day” option for serial-numbered goods in the definition of “PPS lease”

in s 13(1) (again, as long as the PPS lease is not also an in-substance security interest). If the Personal Property Securities Amendment (Regulatory Measures) Bill 2014 is enacted, however, s 268(1)(a)(ii) will be deleted, with the result that the rules in ss 267 and 267A will apply to all PPS leases, whether or not they secure payment or performance of an obligation.

Section 268(2) provides that ss 267 and 267A do not apply to certain subordination arrangements.

8.7.2
The policy behind the provisions
8.7.2.1
The issue
The idea behind ss 267 and 267A (that a security interest should vest in the grantor if the security interest is not perfected and the grantor becomes insolvent) is not a new one. Provisions with a similar intent were previously found, for example, in the Corporations Act81 and in bills of sale legislation.82
81
Corporations Act, s 266 (prior to its repeal by the Personal Property Securities (Corporations and Other Amendments) Act 2011). Section 266 was however rather different to s 267, in that it allowed a charge to be registered after onset of the chargor’s insolvency, if the registration was made within 45 days of the charge being granted.
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For example Bills of Sale Act 1898 (NSW), s 4(2).

The Canadian PPSAs83 also contain a provision that is similar in intent to s 267.

In New Zealand, however, the decision was taken not to include a corresponding provision in the NZ PPSA. This makes it appropriate to ask what the policy basis is for including ss 267 and 267A in the Act, and whether that policy basis is a sound one.

As one commentator has observed, there appears to be “no conceptually clear basis for unperfected security interests to be avoided against liquidators”.84 The arguments for and against the approach are based in part on history, and in part on principle. The arguments that have been made in favour of the approach include these:85
•
The common law has traditionally disliked non-possessory or “secret” liens.

•
An unsecured creditor may be misled by the absence of a registration on the Register into believing that it can advance funds and not rank behind secured creditors when the time comes to recover the amount owed to it.

•
The registration requirement can make it more difficult for parties to engage in inappropriate practices, such as fabricating or backdating security agreements in the face of an impending insolvency.

•
Perfection serves a general publicity function, and the threat posed by s 267 supports that function by giving secured parties a powerful incentive to register.

•
The section is a continuation of a principle in statutory provisions that were replaced by the Act.

The arguments against avoiding unperfected security interests in a liquidation include these:

•
While the common law may have originally disliked secret liens, that is no longer the case.

•
Most unsecured creditors do not search the Register before extending credit, as they just assume that they will rank behind all secured creditors. Also, a search of the Register will not be particularly useful for an unsecured creditor, even if it reveals no registrations, as the borrower could always grant security over its assets (to secure either an existing or a future debt) at any later time, and the unsecured creditor would rank behind that debt even though the grant of the security and the registration  all took place after the unsecured creditor had provided its funds.

•
It is not clear as a factual matter whether the rule really does constrain the practice of fabricating or backdating security agreements in the face of insolvency.

•
Secured parties have sufficient other reasons to perfect their security interests promptly (in particular, in order to preserve their priority position), and are likely not to perfect only out of inadvertence. 
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See Gedye Cuming & Wood, pages 8 to 10; R Goode, Principles of Corporate Insolvency Law (4th Ed) (Sweet & Maxwell, 2011), para 13.124.

•
The alleged antecedents to s 267 did not all operate as broadly as that section. For example, s 266 of the Corporations Act did not void a charge just because it had not been registered before insolvency – if a charge

was granted shortly before insolvency, the chargee could still register after insolvency, if it did so within 45 days of the charge being granted. Section 267 also has a far broader reach than the antecedent provisions, because of the breadth of the concept of a “security interest”.

The justification for the corresponding provisions in the Canadian PPSAs is said to be different again, and to relate to the rights of execution creditors.86 The argument goes that an execution creditor can take priority over an unperfected security interest if the execution creditor has seized the collateral. However, an execution creditor’s right to pursue collateral is suspended on commencement of the insolvency
process, so an unsatisfied execution creditor will be in a worse position (and the unperfected secured creditor will be better off) after the insolvency has commenced, as the execution creditor will no longer be able to defeat the unperfected secured creditor by seizing collateral, and the unperfected secured creditor will rank ahead
of unsecured creditors including would-be execution creditors. The Canadian equivalents of s 267 are designed to prevent this outcome.
This is an intriguing explanation for s 267. Consultation Paper 3 suggested, however, that it might be something of an over-reaction to vest all unperfected security interests in the grantor, on the off-chance that an enforcing execution creditor could have been thwarted in its attempts to complete execution by the intervention of the insolvency process. Also, if an execution creditor is able to complete execution against an asset prior to insolvency, then it defeats not only an unperfected secured creditor, but other unsecured creditors as well. If that is the case, why are the interests of other unsecured creditors not also suspended post- insolvency, until the would-be execution creditor has received what it is owed?

Somewhat to my surprise, none of the submissions suggested that ss 267 and

267A should be repealed. A number of submissions suggested however that the sections applied too broadly, and proposed in particular that the sections should not apply to a PPS lease unless it is also an insubstance security interest.87
Consultation Paper 3 invited stakeholders to comment on these matters.

8.7.2.2
Discussion of stakeholder feedback
A small number of respondents argued that ss 267 and 267A should be deleted. One respondent argued in particular that the sections should not apply to the hiring industry (a point to which I return,  to some extent, in Section 8.7.4 below).88
All other respondents, however, were in favour of retaining the sections. While it is fair to say that there was no obvious consensus across those respondents as to the policy basis for retaining the sections, it is clear that the majority view is that they should not be deleted, and that there is no clear case for change.

8.7.2.3
Recommendation
Recommendation 328: That ss 267 and 267A be retained.
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8.7.3
Terminology – “vests in the grantor”
8.7.3.1
The issue
Section 267 says that an unperfected security interest “vests in the grantor” on insolvency. In contrast, the Canadian PPSAs89 (and previous s 266 of the Corporations Act) talk of the security interest being “void” or “not effective” as against a liquidator. One submission suggested that s 267 should also refer to the security interest being “void” or “ineffective”, rather than referring to the security interest “vesting in the grantor”.90
While the terminology “vests in the grantor” is indeed different to the Canadian PPSAs and previous s 266 of the Corporations Act, I am not aware that this has caused any issues in the understanding of the section. Also, the formulation may in fact be more suitable than the proposed alternatives. To the extent that an

unperfected security interest is a security in the traditional sense (in that the grantor has given security over an asset that it owns), the language “vests in the grantor” should achieve the same outcome as saying that the security interest is “void”

or “ineffective”, as the effect of the vesting will be that the grantor continues to own the collateral, now free of the security interest. The formulation “vests in the grantor” may be more useful however in the context of title-based security interests such as leases, where the grantor does not own the collateral. In such a case, if

the security interest were simply “void” or “ineffective” as against the liquidator,

it might not be clear what the practical outcome was – the lessor’s title might be “void” or “ineffective” as against the liquidator, but that might not mean that the liquidator could deal with the collateral as if the grantor owned it.91 In contrast, the effect of the security interest “vesting in the grantor” indicates perhaps more clearly that the secured party’s title to the collateral vests in the grantor, again with the result that the grantor now owns the collateral free of the secured party’s interest.

Consultation Paper 3 suggested that the current terminology of “vests in the grantor” might not need to be changed, and invited stakeholders to comment.

8.7.3.2
Discussion of stakeholder feedback
A number of respondents were of the view that the “vests in the grantor” language should be replaced, for example with a statement that the unperfected security interest is simply “ineffective” as against the insolvency administrator. The majority of respondents said, however, that the meaning of the current language is clear, and that there was no need for the language to be changed. I agree.

8.7.3.3
Recommendation
Recommendation 329: That ss 267 to 269 continue to use the expression “vests in the grantor”. 
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For example Sask PPSA, s 20(2).
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LCA, S2 page 20. Similarly, see DT, S2 page 12.
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It could be argued, based on the discussion in Section 5.1.2, that the alternative language would work as well. That is because the Act treats the grantor of a security interest as if they were the owner of the collateral, and the secured party, even if the owner at general law, as only having a security interest in it. However, the “vests in the grantor” formulation side-steps the question discussed in that Section of whether that line of analysis is indeed correct.

8.7.4
Application to PPS leases
8.7.4.1
The issue
It was argued in a number of submissions from the hiring industry that ss 267 and

267A should not apply to a PPS lease if it is not also an in-substance security interest under s 12(1) of the Act.92 Those submissions suggested that the current regime is a major risk and source of concern for the hiring industry, particularly because the concept of a PPS lease currently captures short-term hiring arrangements of an indefinite term.

The breadth of the concept of a PPS lease was discussed in Section 4.3.5 above If my recommendation in that Section is adopted, then that would significantly ameliorate this particular concern. It is anomalous, however, that the Act excludes all transfers of an account or chattel paper and all commercial consignments from the application of ss 267 and 267A (as long as they are not in-substance security interests), but only some PPS leases (and potentially no PPS leases at all, if the Personal Property Securities Amendment (Regulatory Measures) Bill 2014 is enacted).

The Replacement Explanatory Memorandum says that the Act excluded some short-term leases from the operation of s 267 because “it would be onerous to require the registration of short-term PPS leases to protect them from a grantor’s insolvency”.93  However, the Act excludes all transfers of an account or chattel paper and all commercial consignments that are only deemed security interests from ss 267 and 267A, not just a subset of them, and it is not clear why PPS leases should not enjoy the same protection.

Consultation Paper 3 proposed that s 268(1)(a) be amended so that all PPS leases should be outside ss 267 and 267A unless they are in-substance security interests under s 12(1).

8.7.4.2
Discussion of stakeholder feedback
The views of respondents were mixed on this question. A number of respondents argued that ss 267 and 267A should apply to PPS leases, on the basis either that there is no good policy reason for treating them differently to in-substance security interests, or because the proposal would reintroduce the difficulty of distinguishing between a lease that is an in-substance security interest, and one that is not.

Other respondents argued that the sections should not apply to PPS leases that are not in-substance security interests. This view was put particularly energetically by a response on behalf of the hiring industry.94 The view is based on the argument that applying the sections to a PPS lease that is not in substance a security

interest can result in significant and unfair loss to the lessor, and a substantial and unanticipated windfall to the unsecured creditors.

I have sympathy  with this latter view. It is true that excising unperfected PPS leases from ss 267 and 267A would not necessarily provide PPS lessors with much protection, as their security interest would still be vulnerable to competing claims from other perfected security interests. This suggests that excluding PPS
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leases might only improve the lessor’s position if the lessor was the only secured creditor to the insolvent lessee – perhaps an unlikely proposition. It is telling in my view, however, that ss 267 and 267A do not apply to the other types of deemed security interest, namely transfers of accounts or chattel paper and commercial consignments, and I see no good policy reason for excluding those types of deemed security interests and not PPS leases as well.

8.7.4.3
Recommendation
Recommendation 330: That s 268(1)(a)(ii) be amended to read:
“(ii)
a PPS lease;”.
8.7.5
Serial-numbered property
8.7.5.1
The issue
One submission suggested that s 267 should not apply to a security interest in goods if, at the time of insolvency, there is any registration on the Register that identifies the specific goods.95 That identification could be by way of serial number, and the submission suggested that the categories of collateral that can be identified by way of serial number could be widened, to extend the reach of this proposed protective measure. The submission also suggested that it might be possible
to introduce a new collateral class, called “Other goods identified”, and that the proposed protective measure could extend to collateral in that class as well.
This suggestion was made as a way to address the risk that a secured party faces if its grantor leases the collateral to a third party under a lease that is a security interest, and the third party becomes insolvent before the secured party’s grantor has perfected its security interest under the lease. The intention behind

the proposal is that the secured party’s registration against the collateral would be sufficient to perfect all security interests in that collateral, at least for the purposes of avoiding the “vesting on insolvency” rule in s 267.

This proposal squarely raises the question of what the policy rationale is for including s 267 in the Act. If the purpose is to avoid secret liens, or to alert unsecured creditors to the potential existence of a security interest over collateral, then the proposal might be thought to be appropriate. However, if the objective

of the section is to curb the risk of last-minute security interests, to spur secured parties into registering, or to continue principles derived from antecedent legislation, then it is perhaps less clear that this proposal would be desirable. If the objective of the section is to protect the position of unsatisfied execution creditors, then it is also less clear that the proposal would be appropriate.

If the proposal were to be adopted, then it should be limited in my view to serial- numbered goods. The breadth of that concept is considered in Section 6.6.1 above. Whatever the breadth of the concept, however, the proposal necessarily assumes that it will be possible for a liquidator or administrator who searches the register by reference to the collateral to find the registration (as the registration

will only be against the secured party’s immediate customer, not any lessee). It is difficult to see how this would work if the collateral did not have a serial number.
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It also concerns me that the adoption of this proposal would be tantamount to
an admission of defeat. It would be accepting that s 267 produces inappropriate outcomes, but that it was too difficult to fix this generally, and so it was only being fixed for those secured parties who were fortunate enough to be financing serial- numbered property. It would be desirable to avoid this if possible.

Consultation Paper 3 invited stakeholders to comment on these matters.

8.7.5.2
Discussion of stakeholder feedback
A number of respondents were in favour of the suggestion that s 267 should not apply to a security interest in goods if, at the time of insolvency, there is any registration on the Register that identifies the specific goods. The majority of respondents, however, were not.

I am also not in favour of this suggestion, for a number of reasons. First, it is inconsistent with the general principle under the Act that a security interest should only be treated as perfected by registration if the registration properly identifies

the grantor. Secondly, the protection afforded by the suggestion may be more perceived than real, because the security interest under the lease would still be unperfected for purposes other than ss 267 and 267A, and so would rank behind any perfected security interests. In other words, the suggestion would only help the secured party if the grantor/lessor were the insolvent lessee’s only secured creditor.

Thirdly, the concern only arises, as I understand  it, if the insolvent lessee has taken
the collateral free of the secured party’s security interest. If the secured party’s security interest remains attached to the collateral in the hands of the lessee, then it will not be unperfected, but rather temporarily perfected under s 52, so ss 267 and 267A would not be engaged. And even if it could be argued that s 52 does not apply, ss 267
and 267A should not affect the secured party’s security interest (again, assuming it remains attached to the collateral), because the sections only vest security interests that are “granted by the [insolvent grantor]” – see the first two lines of s 267(1)(b).
And finally, the potential adverse impact of the sections will be ameliorated for the leasing industry if they are amended in accordance with my recommendation in Section 8.7.4, so that they do not apply to a PPS lease that is not in substance a security interest.

8.7.5.3
Recommendation
Recommendation 331: That s 267 not be amended to provide that
a security interest over collateral does not vest in the grantor under the section if there is any registration on the register that describes that particular collateral.
8.7.6
Turnover trusts
8.7.6.1
The issue
One submission pointed out that the language of the exclusion for turnover trusts in s 268(2) does not reflect the way turnover trusts are typically structured in practice.96 In particular, s 268(2)(c)(iv) has the effect that the exclusion will only

96
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apply if the junior creditor grants a security interest over the subject matter of the trust to the senior creditor, and this is not a usual component of a turnover trust arrangement.

Section 267 is of course only engaged if a turnover trust arrangement gives rise to a security interest. The concern in the context of turnover trust arrangements is that the declaration of trust itself could give rise to a security interest under the Act. If it does not, then the Act (and s 267) will not be relevant. If it does, then

the proper effect of s 268(2) should be to exclude it from the operation of s 267, whether or not the arrangement also contains an additional grant of a security interest over the subject matter of the trust. For similar reasons, the requirement in s 268(2)(c)(ii), that the arrangement also oblige the junior creditor to transfer property to the senior creditor, is not a necessary feature of a turnover trust arrangement, and arguably not a necessary ingredient for the exclusion.

Consultation Paper 3 proposed that s 268(2)(c) be amended to reflect these comments.

8.7.6.2
Discussion of stakeholder feedback
All respondents agreed that s 268(2)(c) should be amended as proposed.

8.7.6.3
Recommendation
Recommendation 332: That sub-paragraphs (ii) and (iv) be deleted from s 268(2)(c).
8.7.7
Deeds of company arrangement
8.7.7.1
The issue
The application of s 267 relies, in the case of a grantor that is a company or body corporate, on three types of trigger events:

•
the making of an order or the passage of a resolution for its winding up;

•
the appointment of an administrator; and

•
the execution of a deed of company arrangement.

One submission pointed out that the references to the execution of a deed of company arrangement are unnecessary.97 A security interest will only vest upon execution of a deed of company arrangement if the security interest was unperfected at the “section 513C day,” as defined in the Corporations Act. The

relevant section 513C day, in the context of a deed of company arrangement, will be either the date of the appointment of an administrator, or the date on which a winding up will have been taken to have commenced. This means that any security interest that was unperfected on that day will have already vested on that day, as

a result of the trigger events that are the appointment of the administrator or the occurrence of the winding up.

The submission suggested that the references in s 267 to a deed of company arrangement are not only unnecessary but also confusing, and recommended that they be deleted.
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Consultation Paper 3 agreed that this would make the operation of s 267 and its related provisions less confusing.

8.7.7.2
Discussion of stakeholder feedback
All respondents agreed that s 267 did not need to refer to a “deed of company arrangement”.

8.7.7.3
Recommendation
Recommendation 333: That s 267(1)(a)(iii) be deleted.
8.7.8
Innocent purchasers
8.7.8.1
The issue
Sections 267(3) and 267A(2) provide that a purchaser of property from a secured party with an unperfected security interest can take good title to that property despite the operation of ss 267 and 267A, if the person had no actual or constructive knowledge of the occurrence of the trigger event that led to the
grantor’s insolvency. However, both sections only refer in this context to the trigger events for corporate grantors, and not to the bankruptcy-related trigger events that the sections otherwise apply for individual grantors. This appears to be an oversight.
Consultation Paper 3 proposed that this be corrected.

8.7.8.2
Discussion of stakeholder feedback
All respondents agreed that this should be corrected.

8.7.8.3
Recommendation
Recommendation 334: That ss 267(3)(b) and 267A(2)(b) be expanded to include the bankruptcy-related events referred to in ss 267(1)(a)(iv) and (v).
8.7.9
Foreign security interests
8.7.9.1
The issue
Section 268(1)(aa) states that ss 267 and 267A do not apply to a security interest for which the rules relating to its perfection are governed by a foreign law. As one submission pointed out, however, the provision is not really necessary, as the sections will simply not apply to the security interest because it is governed by a foreign law.98 The submission suggested that s 268(1)(aa) be deleted.

The approach I am taking to “avoidance of doubt” provisions is that they should only be included in the Act where there is real doubt regarding what the effect of the Act would be in the absence of the provision. It seems to me that the effect of the Act on this point is clear, even without s 268(1)(aa).

For this reason, Consultation Paper 3 agreed that it would clarify and streamline the Act to make this change.
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8.7.9.2
Discussion of stakeholder feedback
A small number of respondents argued that s 268(1)(aa) is helpful, and should be retained. The great majority of respondents agreed, however, that the section was not necessary, and should be deleted.

That is my view as well. Sections 267 and 267A describe what can happen to “unperfected” security interests to which the sections apply. The governing law rules in Part 7.2 determine which laws govern the “perfection, and the effect of perfection or non-perfection” of security interests, and if those rules specify that the laws of a jurisdiction other than Australia are to apply to the “perfection, and

the effect of perfection or non-perfection” of a security interest, then it seems clear to me that ss 267 and 267A will not be engaged.  I do not think that the Act needs s 268(1)(aa) to confirm that.

8.7.9.3
Recommendation
Recommendation 335: That s 268(1)(aa) be deleted.
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9.1 
Governing law rules
9.1.1
Section 6 – the gateway to the Act
9.1.1.1
The issue
Section 6 provides a set of rules that determine when the Act will apply. Broadly, s 6 says that the Act will apply to a security interest if:

•
the grantor is an Australian entity;

•
the collateral is goods or financial property, and the goods or financial property are located in Australia;

•
the collateral is an intermediated security, and the intermediary is located in

Australia;

•
the collateral is an intangible that arises by operation of Australian law;

•
the collateral is an ADI account;

•
the collateral is an account that is payable in Australia; or

•
the security interest arises under a transfer of an account or chattel paper, and the account or chattel paper is payable in Australia.

Even if the effect of s 6 is that the Act “applies” to a security interest, this does not mean that the whole of the Act is engaged. Part 7.2 sets out a further series of “choice of law” rules that determine whether the Act, or the laws of another jurisdiction, are to apply to questions concerning the validity and perfection of the security interest, and the consequences of this.

The Canadian PPSAs1 and the NZ PPSA2 also contain choice of law rules. However, they do not include an equivalent of s 6. Chapter X of the UNCITRAL Guide contains a useful discussion of the principles that need to be taken into account in the construction of choice of law rules for secured transactions, together with specific drafting recommendations. Those recommendations do not include an equivalent of s 6 either.

One submission pointed out a number of inconsistencies between the operation

of s 6 and of Part 7.2.3 The interaction between s 6 and Part 7.2 can also have the result that they provide no rule at all, forcing users to resort to the general law to fill the gap.4
Consultation Paper 3 queried whether s 6 is necessary, or whether the Act should simply rely on the rules in Part 7.2 to determine whether the Act applies.

9.1.1.2
Discussion of stakeholder feedback
A small number of respondents were in favour of retaining s 6, as they felt it was a useful guide to the circumstances in which the Act would be engaged.

The majority of respondents were of the view, however, that s 6 did not serve a useful purpose and in some circumstances could be unhelpful, and should be deleted. That is my view as well.

1
For example Sask PPSA, ss 5 to 8.1.

2
NZ PPSA, ss 26 to 33.

3
LCA, S2 page 20.

4
See for example Duggan & Brown, para 14.6.

While it is not uncommon for Commonwealth legislation to include a provision that sets out when the legislation applies, my understanding is that this is usually done for constitutional reasons. That is not relevant for the Act, as constitutional issues are dealt with in Part 7.3.

As I understand  it, if a matter comes before an Australian court, then the court would apply the Act as an Australian law, unless the Act itself dictates that another jurisdiction’s laws be used, ie because of the operation of Part 7.2. It may be, however, that s 6 was intended to avoid the risk that a court might not apply any of the Act, if the general law’s choice of law rules dictated that another jurisdiction’s laws should apply instead. In other words, the intent of s 6 may have been to
direct a court to apply the Act, notwithstanding what the general law choice of law rules might say, if the matter before the court was of a type described in the section. If that was the intent, though, it might have been easier for s 6 to
simply say that the Act always applies notwithstanding the general law’s choice of law rules, and then allow the rules in Part 7.2 to redirect the court to another jurisdiction’s laws in appropriate circumstances.

9.1.1.3
Recommendation
Recommendation 336: That Government consider further whether s 6 is needed, and that it be either deleted, or simplified so that it facilitates the application of the Act, rather than have the potential to impede it.
9.1.2
Part 7.2 – terminology
9.1.2.1
Equivalent concepts  in other jurisdictions
9.1.2.1.1
The issue
For the most part, the rules in Part 7.2 determine what laws apply to the validity, the perfection, and the effect of perfection or non-perfection, of a security interest. In some cases, the application of the rules will depend on whether or not a security interest has attached, or is perfected, under the laws of another jurisdiction.

The words “attach” and “perfect” are terms of art under the Act, and have very specific meanings. Those meanings (particularly the meaning of “perfect”) rely on other definitions, concepts and processes (such as registration on the Register) that will not necessarily be available under the laws of other jurisdictions. This raises the question of how it can be possible for a security interest to attach or be perfected under the laws of another jurisdiction, unless perhaps that jurisdiction has legislation that is equivalent to the Act.

The approach taken to this question in Canada, at least in relation to the word “attach”, is one of functional equivalence.5  The attachment rules in the Act determine whether or not a security interest has been created, so a security interest should be taken to have “attached” to collateral under the laws of another jurisdiction, if the security interest has been validly created under those laws.

Canadian courts have applied the same functional equivalence approach to the question of perfection.6 However, most of the Canadian PPSAs have also been amended to spell this out. For example, s 8(2) of the Sask PPSA says this:

5
Cuming Walsh & Wood, page 190.

6
Cuming Walsh & Wood, page 192.

(2)   For the purposes of sections 5, 6, 7 and 7.1, a security interest is perfected pursuant to the law of a jurisdiction if the secured party has complied with the law of the jurisdiction with respect to the creation and continuance of a security interest with the result that the security interest has a status in relation to other secured parties, buyers and judgment creditors and a trustee in bankruptcy of the debtor similar to that of an equivalent security interest created and perfected pursuant to this Act.

Consultation Paper 3 suggested that it would be helpful to include a corresponding provision in the Act, in relation to both “attach” and “perfect”.

9.1.2.1.2
Discussion of stakeholder feedback
All respondents agreed with this suggestion.

9.1.2.1.3
Recommendation
Recommendation 337: That the Act make it clear that a reference in Part 7.2 to “attachment” or “perfection” under laws of another jurisdiction is a reference to the functional equivalent of those concepts under those other laws.
9.1.2.2
Consistency with other parts of the Act
9.1.2.2.1
The issue
Part 7.2 provides choice of law rules to determine questions regarding the “validity” and “perfection” of a security interest. In contrast, the balance of the Act refers (almost always) to “attachment”, “enforceability against a third party” and “perfection”. It is not clear how the two sets of terms should be aligned – does “validity” equate to attachment and enforceability against third parties, or is the latter concept instead part of “perfection” for the purposes of Part 7.2?

Sections 39 and 40 are also relevant to the governing law rules. However, they use a different terminology set again – “effective”, “enforceable against third parties”, and “perfected”.

Some provisions in Part 7.2 take yet another approach. They refer to a security interest being “governed” by the laws of a particular jurisdiction. It may be that this is simply a short-hand reference to questions affecting the validity and perfection

of a security interest, and is not intended to broaden the effect of the provision to matters (such as enforcement) that are not otherwise covered by Part 7.2. That is not entirely clear, however.

A similar variability in terminology can be found in the Canadian PPSAs7 and the NZ PPSA.8 It should nonetheless be asked whether it is desirable for Part 7.2 (and ss 39 and 40) to use different terminology to other parts of the Act to describe what should be the same concepts.

Consultation Paper 3 asked whether the language used in Part 7.2 (and ss 39 and

40) should be aligned with the language used in other parts of the Act. 

7
For example Sask PPSA, ss 5 to 8.1.

8
NZ PPSA, ss 28 to 33.

9.1.2.2.2
Discussion of stakeholder feedback
One respondent observed that particular care would need to be taken with the drafting of this change, and did not regard it as a high priority. All other respondents were in favour of aligning the language in the governing law provisions with the language used elsewhere in the Act.

9.1.2.2.3
Recommendation
Recommendation 338: That the terminology used in Part 7.2, and in
ss 39 and 40, be aligned with the terminology used elsewhere in the Act.
9.1.2.3
The meaning of “effect  of perfection or non-perfection”
9.1.2.3.1
The issue
Part 7.2 provides choice of law rules for the validity, the perfection and “the effect of perfection or non-perfection” of a security interest.

The view that is taken in Canada is that the “effect of perfection or non-perfection” encompasses the effect of all the priority and taking free rules, even though not all those rules are determined by whether or not a security interest is perfected.9
It may be that Australian courts will take the same approach.10 Consultation

Paper 3 asked, however, whether it would be desirable to clarify this.

9.1.2.3.2
Discussion of stakeholder feedback
One respondent did not think this was a high priority. All other respondents, however, were in favour of making this clarification.

9.1.2.3.3
Recommendation
Recommendation 339: That Part 7.2 be amended to clarify that references to “the effect of perfection or non-perfection” of a security interest include the effect of all the priority and taking free rules in the Act, including rules that do not turn on whether a security interest is perfected.
9.1.3
Part 7.2 – should it have a rule to determine what laws govern the enforcement of a security interest?
9.1.3.1
The issue
The rules in Part 7.2 relate to the validity, perfection and effect of perfection or non-perfection of security interests. The rules do not provide any guidance on what laws should be applied to the enforcement of a security interest.

Section 109(2) of the Act speaks to this topic in relation to goods, by providing that Chapter 4 does not apply to a security interest in goods that are located outside Australia. I have however recommended  that s 109(2) be deleted.11
9
See Cuming Walsh and Wood, pages 192 to 193.

10
See Duggan & Brown, para 14.12.

11
See Section 8.1.4.

Apart from s 109(2), the Act is silent on how to choose what law governs the enforcement of a security interest.

The Canadian PPSAs do provide a rule for this. As an example, s 8(1) of the

Sask PPSA says this:

8(1)   Notwithstanding sections 5, 6, 7 and 7.1:

(a)
procedural  issues involved in the enforcement of the rights of a secured party against collateral are governed by the law of the jurisdiction in which the enforcement rights are exercised; and

(b)
substantive issues involved in the enforcement of the rights of a secured party against collateral are governed by the proper law of the contract between the secured party and the debtor.

The UNCITRAL Guide takes a different approach. It suggests that the appropriate law for the resolution of substantive issues on the enforcement of a security

interest should depend on whether the collateral is a tangible or intangible asset. In the case of a tangible asset, the Guide suggests that the governing law should be the law of the jurisdiction where the enforcement takes place. If the collateral is an intangible asset, the Guide suggests that the governing law should be the law that is applicable to the security interest’s priority.12
Consultation Paper 3 asked whether stakeholders thought that the Act should provide a governing law rule in the Act for the enforcement of security interests and, if so, what that rule should be.

9.1.3.2
Discussion of stakeholder feedback
A small number of responses preferred the Canadian model, or not including any rule at all. The great majority of respondents, however, were of the view that the Act should adopt the model that is recommended by the UNCITRAL  Guide. I agree.
9.1.3.3
Recommendation
Recommendation 340: That the Act adopt a choice of law rule for the enforcement of security interests that reflects Recommendation 218 of the UNCITRAL Legislative Guide on Secured Transactions.
9.1.4
Part 7.2 – should it have a rule for intermediated securities?
9.1.4.1
The issue
One submission pointed out that Part 7.2 does not provide a rule to determine what laws should be used to resolve issues relating to a security interest over intermediated securities.13
It has been suggested to me that intermediated securities are not dealt with in Part 7.2 because Australia had not yet decided, at the time of drafting the Act, whether it would accede to the Hague Securities Convention, and because it was thought to be premature to include choice of law rules for intermediated securities in the Act until that decision had been taken. 

12
UNCITRAL Guide, Recommendation 218.

13
JLF, S2 page 24.

As the submission noted, however, the absence of a choice of law rule for intermediated securities is unsatisfactory. Under s 6, the Act will apply to a security interest over intermediated securities if the grantor is an Australian entity, or if the intermediary is located in Australia. This means that the full rigour of the Act will apply to all such security interests, as there is no rule in Part 7.2 that could bring any of those security interests back out of the Act. In contrast, the Canadian PPSAs provide that the rules for a security interest over an intermediated security are determined only by the laws of the location of the intermediary.14
The submission suggested that an appropriate choice of law rule should be included in Part 7.2, even if only as an interim solution until Australia determines its position in relation to the Hague Securities Convention. Consultation Paper 3 supported this proposal, and invited stakeholders to comment.

9.1.4.2
Discussion of stakeholder feedback
All respondents supported this proposal as well.

9.1.4.3
Recommendation
Recommendation 341: That Part 7.2 be amended to provide that questions relating to the validity, perfection and effect of perfection or non-perfection of a security interest over an intermediated security be
determined by the law (other than the law relating to conflict of laws) of the jurisdiction in which the intermediary maintains the securities account.
9.1.5
Section 235 – the meaning of “located”
9.1.5.1
Section 235(5) – individual grantors
9.1.5.1.1
The issue
One submission drew attention to the fact that an individual grantor is taken

by s 235(5) to be located at their “principal place of residence”, and to the fact that this could change.15 If an individual grantor relocates from overseas to Australia after it has granted a security interest over collateral, the Act will be engaged even though it did not initially apply. The secured party may benefit from being temporarily perfected under s 40 for an initial period, but would need to take further steps to protect its security interest before the temporary perfection expired.

The submission pointed out that this exposes a secured party to risk, if it takes security from an individual overseas who may relocate to Australia. The submission pointed out that this may prompt the secured party to make protective filings in Australia, whether or not the grantor has in fact relocated, in case the grantor does subsequently move to Australia without the secured party’s knowledge.

Consultation Paper 3 expressed the view that this may be a consequence of the operation of the Act that secured parties will simply need to be prepared for, but invited stakeholders to comment. 
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For example Sask PPSA, s 7.1.
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9.1.5.1.2
Discussion of stakeholder feedback
One respondent was in favour of amending the Act to address this point. All other respondents, however, were of the view that this issue was not sufficiently material to warrant that the Act be amended to deal with it.

9.1.5.1.3
Recommendation
Recommendation 342: That s 235(5) not be amended.
9.1.5.2
Sections 235(1) and (2)(a) – certificated investment instruments, chattel paper and negotiable instruments
9.1.5.2.1
The issue
One submission pointed out that the combined effect of ss 235(1) and (2)(a) is to suggest that the “location” of a certificated investment instrument, chattel paper

or negotiable instrument is determined by the physical location of the instrument.16
The submission suggested that this was not appropriate, and that the position under the Act should be clarified.

I agree  that the location of a certificated share should not be determined by the location of the share certificate. That would be inconsistent with the Corporations Act, which provides that a share is taken to be located in the place of the share register.17 It would also be inconsistent with principle, as a share certificate is merely a convenient record of the existence and ownership of the share, not a physical embodiment of it.

I am not so sure, however, that the same argument applies in relation to chattel paper (if that concept is retained in the Act) or negotiable instruments, as in those cases the instrument is a physical embodiment (or reification) of the rights that it represents. In those cases, it could well be appropriate to accept that the right is located where the instrument is physically located.

Consultation Paper 3 invited stakeholders to comment on this.

9.1.5.2.2
Discussion of stakeholder feedback
One response appeared to suggest that the physical location of a negotiable instrument should not influence where the instrument is taken to be located for governing law purposes. I have since ascertained, however, that that was not the intention of the response. On that basis, all respondents  agreed that the location of a share should be determined by the location of the share register (in accordance with the Corporations Act), and that the location of chattel paper (if the concept is retained)18  and of a negotiable  instrument  (if the meaning of the term is returned to its general law meaning)19 should be determined by its physical location (again, as would be the case under the law outside the Act).

I believe  that the effect of this conclusion, and of other changes that I have recommended, is that s 235(2) could be deleted.

16
JLF, S2 page 24.

17
Corporations Act, s 1070A(4).

18
See Section 4.3.3.

19
See Section 7.6.13.1.

9.1.5.2.3
Recommendation
Recommendation 343: That s 235(2) be deleted.
9.1.6
Section 237 – express choice of Australian law
9.1.6.1
Is s 237 appropriate?
9.1.6.1.1
The issue
Section 237(1) provides the parties to a security agreement with an ability to choose Australian law over a foreign law (in other words to opt in to the Act) if:

(a) the grantor is an Australian entity at the time the security interest attaches to the collateral; and

(b)   the security agreement that provides for the security interest expressly provides that the law of the Commonwealth, or that law as it applies in a particular State or Territory, governs the security interest.

Section 237(2) goes on to say, however, that this is not possible for a security interest in an account, in a transfer of an account or chattel paper, or in intellectual property or an intellectual property licence.

The NZ PPSA also contains a provision that allows parties in some circumstances to apply New Zealand law to transactions.20 The Canadian PPSAs do not. The UNCITRAL Guide does not either – indeed, it suggests that such a provision is

not appropriate:

… the conflict-of-laws rules applicable to the property aspects of secured transactions are matters that are outside the domain of freedom of contract. For example,

the grantor and the secured creditor are normally not permitted to select the law applicable to priority, since this could not only affect the rights of third parties, but could also result in a priority contest between two competing security rights being subject to two different laws leading to opposite results.21
One leading commentary on the Act suggests that the practical impact of s 237 is limited, because it only applies if the grantor is an Australian entity, and because its main application will be in relation to non-mobile goods.22 Despite this, it should be asked whether the rule is appropriate.

The Replacement Explanatory Memorandum notes that one of the objectives of Part 7.2 is to provide rules that “meet the reasonable expectations of all interested parties to a security agreement”.23 This objective should extend beyond the immediate parties to the security agreement to include other relevant stakeholders as well.24 It could be asked whether s 237, by allowing the parties to a security agreement to change the law that affects the validity of a security interest over goods in a way that will not be transparent to third parties, is appropriate.

Consultation Paper 3 asked stakeholders to comment on this. 

20
NZ PPSA, s 26(1)(c).

21
UNCITRAL Guide, Chapter X, para 13.

22
Duggan & Brown, para 14.14.

23
Replacement Explanatory Memorandum, para 7.1.

24
UNCITRAL Guide, Chapter X, para 6.

9.1.6.1.2
Discussion of stakeholder feedback
A small number of respondents were in favour of retaining s 237. The majority of respondents, however, were of the view that it should be deleted. For the reasons given above, that is my view as well.

9.1.6.1.3
Recommendation
Recommendation 344: That s 237 be deleted.
9.1.6.2
Amendments to s 237, if retained
9.1.6.2.1
The issue
Section 237(2) imposes some limitations on the rule in s 237(1). It says that s 237(1) does not apply to a security interest in:

(a) an account; (b)   a transfer of:

(i)
an account; or

(ii)
chattel paper;

(c)   intellectual property or an intellectual property licence.

Consultation Paper 3 suggested, if Government decides to retain s 237 (despite my recommendation in Section 9.1.6.1), that the purpose and scope of the exclusions in s 237(2) should be reconsidered. In particular, Consultation Paper 3 queried whether s 237(2) should simply exclude all non-tangible property.

9.1.6.2.2
Discussion of stakeholder feedback
All respondents agreed that s 237(2) should be amended so that it simply excludes all non-tangible  property from the rule in s 237(1).

9.1.6.2.3
Recommendation
Recommendation 345: If s 237 is retained, that s 237(2) be amended so that s 237(1) only applies to tangible personal property.
9.1.7
Section 238 – goods
9.1.7.1
Section 238(2) – goods intended for another jurisdiction
9.1.7.1.1
The issue
The general choice of law rules for goods are that the validity of a security

interest in goods is governed by the law of the jurisdiction in which the goods are located when the security interest attaches, and that questions relating to the perfection of that security interest are determined by the location of the goods from time to time.25
25
Sections 238(1) and (1A).

Section 238(2) provides a different rule for goods that are to be relocated to another jurisdiction after the security interest attaches. If it was reasonable to believe at the time of attachment that the goods would be moved to another jurisdiction, and the goods are in fact located in that jurisdiction, then questions relating to validity and perfection of the security interest are all to be determined by the laws of that other jurisdiction.

The purpose of this rule is to relieve the secured party from the need to register a financing statement in Australia, if the goods are to be moved to another country.

One submission pointed out that the section is very open-ended, in that it does not require that the goods be shipped within any particular timeframe.26 The submission noted that this can cause complications if another person takes an interest in the goods before they have been shipped. The submission suggested that this be addressed, by providing that the rule only applies if the goods are shipped within 30 days. This would reflect the position under the corresponding rule in the Canadian PPSAs.27
It is not entirely clear that this is a material issue. If there is a risk that an intervening interest could arise before the goods are shipped, then it is always open to
the secured party to perfect by registration in the exporting jurisdiction as an interim measure.

Consultation Paper 3 asked, however, whether stakeholders supported the concept of a 30-day cap for s 238(2).

9.1.7.1.2
Discussion of stakeholder feedback
A small number of respondents argued that s 238(2) should be amended to include a 30-day cap, in line with the corresponding Canadian provisions. All other respondents were of the view that this was not needed. That is my view as well.

9.1.7.1.3
Recommendation
Recommendation 346: That s 238(2) not be amended.
9.1.7.2
Section 238(2A)

9.1.7.2.1
The issue
Section 238(2A) states that s 238(2) applies to a security interest from the time at which it attaches. It is not clear what this provision is aimed at, as a security interest does not come into existence until it has attached.

Consultation Paper 3 asked whether stakeholders could provide an explanation for s 238(2A) and proposed, if it is not possible to explain its role, that s 238(2A) be deleted.

9.1.7.2.2
Discussion of stakeholder feedback
One respondent suggested that the purpose of the section might be to remove the need for the secured party to double up on registrations.28  No other respondent offered an explanation for the provision.

26
LCA, S2 page 21.

27
For example Sask PPSA, s 6(1).

28
LM, CP3 page 18.

All respondents that expressed a view on this question agreed, in any event, that s 238(2A) could be deleted.

9.1.7.2.3
Recommendation
Recommendation 347: That s 238(2A) be deleted.
9.1.7.3
Section 238(3) – mobile goods
9.1.7.3.1
The issue
Section 238(3) provides another exception for goods, in this case for goods that are “of a kind that is normally used in more than one jurisdiction” and that are not used predominantly for personal, domestic or household purposes. Section 238(3) provides that questions relating to the validity and perfection of a security interest over such goods are governed by the law of the jurisdiction in which the grantor is located when the security interest attaches.

One of the challenges of any choice of law regime is the risk that the choice of

law rules of jurisdiction A may direct a dispute to the laws of jurisdiction B, only for the laws of jurisdiction B to send the dispute back to jurisdiction A – which would again want to send it to jurisdiction B, and so on. This is known as renvoi.

The choice of law rules in Part 7.2 generally exclude renvoi. The one provision where it is not excluded, but instead is expressly included, is s 238(3). This reflects the position under the Canadian PPSAs29 and the NZ PPSA.30
One submission suggested that the reasons for including renvoi in s 238(3) are historical in nature, and no longer relevant.31  I am inclined to agree with this. It would simplify the Act, and make it internally more consistent, if the reference to renvoi in s 238(3) were deleted. This would also be consistent with the recommendations in the UNCITRAL Guide.32
For these reasons, Consultation Paper 3 proposed that the reference to renvoi in s 238(3) be deleted.

It is also not clear why the rule in s 238(3) should not apply to a security interest over goods just because the goods are used predominantly for personal, domestic or household purposes. Consultation Paper asked whether stakeholders could provide an explanation for this and proposed, there is no good reason for the limitation, that it be removed.

9.1.7.3.2
Discussion of stakeholder feedback
All respondents agreed that s 238(3) should be amended to exclude renvoi. One respondent suggested that s 238(3)(c) had been included because the

primary governing law rules for goods should apply if the goods are used for personal, domestic or household purposes, and not the “goods … of a kind that

is normally used in more than one jurisdiction” rule in s 238(3).33 It means, in effect,
29
For example Sask PPSA, s 7(2).

30
NZ PPSA, s 30.
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LCA, S2 page 21. For an explanation of the reasons, see Duggan & Brown, para 14.28.
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UNICTRAL Guide, Recommendation 221.
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AD, CP3 page 22.

that the governing law would be determined by the location of the goods, rather than by the location of the grantor.

I suspect that this will not be an issue very often, under the Act. It may be a more important point in Canada, which has a separate Canadian PPSA in each relevant province, because the provision could be relevant for motor vehicles (as a type of consumer goods that are of a kind that can cross provincial borders). In Australia, however, the types of goods that are most likely to be subject to the rule in

s 238(3) will be business assets such as aircraft or transport pallets, and they are unlikely to be used for personal, domestic or household purposes.

Having said that, this is a meaningful explanation for retaining s 238(3)(c). The explanation leads me to the view that there is no clear case for deleting the section.
9.1.7.3.3
Recommendations
Recommendation 348: That the words “(including the law relating to conflict of laws)” in s 238(3) be replaced with “(other than the law relating to conflict of laws)”.
Recommendation 349: That s 238(3)(c) be retained.
9.1.8
Section 239(5) – ADI accounts
9.1.8.1
The issue
The general choice of law rule for a security interest over an ADI account is that the security interest is governed by the law that governs the ADI account.34 That rule

is in s 239(4). However, s 239(5) says that the parties to a security agreement can agree that a different law should govern the security interest, if:

(a) the ADI consents in writing; and

(b)   applying the law of that other jurisdiction would not be manifestly contrary to public policy.

It is not clear why s 239(5) was included in the Act. As one submission pointed out, it compromises the Act’s publicity objective, because a third party checking for security interests in an ADI account will not be aware of the agreement, and so will not know in which jurisdiction it should look.35 The submission suggested for this reason that s 239(5) be removed.

Consultation Paper 3 expressed support for this suggestion.

9.1.8.2
Discussion of stakeholder feedback
A small number of respondents were in favour of retaining s 239(5). The great majority of respondents agreed, however, that it should be deleted.

9.1.8.3
Recommendation
Recommendation 350: That s 239(5) be deleted. 

34
See Section 9.1.2.2 regarding the use of the word “governed”.

35
LCA, S2 page 21.

9.1.9
Section 240 – financial property
9.1.9.1
Section 240(2) – letters of credit
9.1.9.1.1
The issue
Section 240(1) provides that the validity of a security interest in financial property, and of property covered by s 240(2), is generally governed by the law of the jurisdiction in which the grantor is located when the security interest attaches to that property.

Section 240(2) says this:

(2)   This subsection covers property that is a right evidenced by a letter of credit that states that the letter of credit must be presented on claiming payment or requiring the performance of an obligation.

It is not clear that s 240(2) is necessary. Section 240(1) already covers “financial property”, and that term is defined in s 10 to include a “negotiable instrument”.

That expression is in turn defined in s 10 to include a letter of credit that states that it must be presented on claiming payment. On this basis, s 240 already covers letters of credit as described in s 240(2), without the need for the subsection.

Consultation Paper 3 suggested that it would simplify the Act if s 240(2) and accompanying references to it were removed.

I have separately recommended  that the definition of negotiable instrument in s 10 be amended so that it no longer includes letters of credit.36 Consultation Paper 3 suggested that it may be appropriate to delete s 240(2) even if that recommendation is adopted, particularly if s 240(3) is deleted (see Section 9.1.9.2 below). That would mean that governing law issues for letters of credit would no longer be regulated by s 240, and instead would be regulated by s 239.

9.1.9.1.2
Discussion of stakeholder feedback
All respondents agreed that s 240(2) should be deleted. I note in passing that this will require that s 239(6) be deleted as well.

9.1.9.1.3
Recommendation
Recommendation 351: That ss 239(6) and 240(2) be deleted.
9.1.9.2
Section 240(3)

9.1.9.2.1
The issue
Section 240(3) contains an exception to the rule in s 240(1). It provides that the validity of a security interest will be governed by Australian law if:

(a) the security interest has attached under the law of a place in Australia; and

(b)   at the time of attachment:

(i)
the property is located in Australia; and

(ii)
the secured party has possession or control of the property sufficient to perfect the security interest under this Act.

36
See Section 7.6.13.1.

One submission made a number of observations regarding s 240(3).37 First, it pointed out that the reference in s 240(3)(a) to “the law of a place in Australia” is misconceived, and should just refer to the Act. More substantively, the submission also pointed out that the exception appears to be self-defeating, because a security interest will only be valid if it has in fact attached, so the fact that it has attached cannot be used to choose the laws that determine whether the security interest is valid.38
Consultation Paper 3 asked whether stakeholders could explain the purpose behind s 240(3), and whether stakeholders considered that s 240(3) is needed.

9.1.9.2.2
Discussion of stakeholder feedback
The great majority of respondents were of the view that s 240(3) should not be deleted, but that it needed to be amended. A number of responses suggested that the section might have its genesis in provisions in the Canadian PPSAs39 and the NZ PPSA40 that state that the governing law for a possessory security interest in negotiable instruments and other financial assets is the law of the jurisdiction in which the asset is physically located. Those responses proposed that s 240(3) be reworked to reflect those provisions.

I can see good sense in that proposal. Section 240(3) should be amended to provide that the validity of a possessory security interest in a negotiable instrument, or any other tangible instrument that is regarded by the law as embodying the payment obligation that it represents, should be governed by the law of the place where the instrument is located, consistent with the primary governing law rules for goods. A similar change should be made to s 240(5) as well.

9.1.9.2.3
Recommendation
Recommendation 352: That ss 240(3) and (5) be amended to provide
that the choice of law rules for a security interest in a negotiable instrument, or any other tangible instrument that is regarded by the law as embodying the payment obligation that it represents, should be governed by the law
of the place where the instrument is located, consistent with the primary governing law rules for goods.
9.1.9.3
Section 240(7)

9.1.9.3.1
The issue
Section 240(7) provides a special rule for a security interest in “a negotiable instrument that is not evidenced by a certificate”.  I have separately recommended that Government consider deleting the concept of “a negotiable instrument that is not evidenced by a certificate” from the Act, on the basis that it is inconsistent with the concept of a negotiable instrument under Australian law.41 The outcome of that recommendation may be that s 240(7) can be deleted as well. 

37
LCA, S2 page 21.
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NZ PPSA, s 26(1).
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See Section 5.3.8.

9.1.9.3.2
Recommendation
Recommendation 353: If Government decides pursuant to Recommendation 75 to delete ss 21(2)(c)(iv) and 29, that s 240(7) be deleted as well.
9.1.10
Section 241 – proceeds
9.1.10.1
The issue
Section 241(1) provides that the validity of a security interest in proceeds is governed by the law of the jurisdiction that governs the validity of the security interest in the original collateral. Section 241(2) provides a similar rule in relation to the perfection of a security interest in proceeds.

One submission queried whether this is appropriate.42 The submission drew attention to the fact that the Canadian PPSAs do not contain a separate rule for proceeds, but simply allow the primary choice of law rules to apply. This

would mean, for example, that the validity of a security interest in goods that are proceeds would be determined by the law of the jurisdiction in which those goods are located at the time the security interest attaches to them, not by the law of

the jurisdiction in which the original collateral was located at the time the security interest attached to the original collateral.

The UNCITRAL Guide recommends a third approach, which is a hybrid of the approach currently applied by the Act and the approach taken in the Canadian PPSAs.43 Under this third approach, questions regarding the validity of the security interest over proceeds are regulated by the law that determined the validity of the security interest in the original collateral that gave rise to the proceeds. Questions regarding third-party effectiveness and priority are determined, however, by the law that would apply to a security interest that was taken over the proceeds as original collateral. The UNCITRAL Guide recommends this approach because it is seen to best balance the interests of the affected stakeholders – it gives the secured party comfort as to the rules that will determine whether its security interest will grip the proceeds, and gives confidence to third parties who take a competing interest in the proceeds as to the rules that will determine the priority position of the interest that they take.

Consultation Paper 3 invited stakeholders to comment on the relative attractiveness of these options.

9.1.10.2
Discussion of stakeholder feedback
All respondents were in favour of amending the Act to incorporate the model that is recommended by the UNCITRAL  Guide. I am in favour of that approach as well.

9.1.10.3
Recommendation
Recommendation 354: That s 241 be amended to reflect Recommendation
215 of the UNCITRAL Legislative Guide on Secured Transactions. 
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UNCITRAL Guide, Recommendation 215.

9.1.11
Section 40(5) – property that is relocated to Australia –
temporary perfection
9.1.11.1
The issue
Section 40 provides a period of temporary perfection for a security interest in intangible property or financial property that has become subject to Australian law because the grantor has relocated to Australia. Section 40(5) provides however that the section does not apply to intellectual property, an intellectual property licence, an ADI account or a negotiable instrument.

It is not clear why s 40(5) provides that the temporary perfection rule in s 40 is not available for these types of collateral. Consultation Paper 3 asked whether stakeholders could provide an explanation for this and suggested, if there is no compelling explanation for the exclusion, that it be deleted.

9.1.11.2
Discussion of stakeholder feedback
No respondent offered an explanation for s 40(5). All respondents agreed that it could be deleted.

9.1.11.3
Recommendation
Recommendation 355: That s 40(5) be deleted.
9.2 
Interaction between the Act and other legislation
9.2.1
Sections 340 to 341A – circulating assets
9.2.1.1
The concept of a “circulating asset”
9.2.1.1.1
The issue
Before the Act took effect, it was common for a lender to a corporate borrower to take a fixed and floating charge over the borrower’s assets. The charge would typically be a fixed charge over the company’s major assets such as plant and equipment, and a floating charge over the company’s inventory or other assets that the lender expected the company to turn over in the course of its business.

The floating nature of the charge over those assets meant that the company could dispose of those assets without breaching the terms of the charge, and could give clear title to those assets to the disponee.

The distinction between fixed and floating charges was also relevant to a number of provisions in the Corporations Act. For example, a floating charge granted before 23 June 1993 and within 6 months of a company’s insolvency was void, except to the extent that it secured fresh money.44 The Corporations Act also provided that employees and some other unsecured creditors had a statutory priority that enabled them to be paid what they were owed out of the proceeds of enforcement of a floating charge, ahead of the chargee.45
The Act has done away with the distinction between fixed and floating charges.
44
Section 566 of the Corporations Act.

45
Section 561 of the Corporations Act, prior to its amendment by the Personal Property Securities (Corporations and
Other Amendments) Act 2011.

Rather than abolish the provisions in the Corporations Act that relied on the concept of a floating charge, however, the Act has created the concept of a “circulating asset”, and the Corporations Act in turn has been amended to use that term in a new definition, a “circulating security interest”.46 The Corporations Act now uses the term “circulating security interest” in provisions that previously referred to a floating charge.

The meaning of the term “circulating asset” is set out in ss 340 to 341A. Those sections are very detailed and technical, and at times difficult to apply. A number of submissions described these provisions as being “unnecessarily complicated”, and suggested that they be restructured.47
The same submissions pointed out that the concepts of “circulating asset” and “circulating security interest” draw distinctions that are based on whether the grantor or the secured party has title to the affected assets, or has “control” of them. The submissions noted that this is inconsistent with the general approach of the Act, which is to de-emphasise the location of title and to look more to the underlying commercial substance of an arrangement to determine its legal effect. The submissions also noted that this reliance on title and on “control”, together

with the technical nature of these provisions generally, has had the effect of adding significantly to the complexity of security documentation.

The submissions suggested that an entirely different approach should be considered for determining the scope of the concept of a “circulating asset”. They suggested that an alternative approach might be for the relevant provisions in the Corporations Act to focus on security interests in inventory and their traceable proceeds, and only to distinguish for these purposes between security interests that are or are not a PMSI. Using this approach, the concept of a “circulating security interest” (or whatever replacement term might be used) would simply capture inventory that is not subject to a PMSI, and its proceeds.

The submissions observed that it should be possible to develop a similar streamlined alternative in relation to accounts and ADI accounts, if it was determined as a policy matter that the statutory priority should be available in relation to these types of assets as well.

My understanding is that the original policy objective behind the statutory

priority that is afforded to employees over floating charge assets was developed in England during the Industrial Revolution, in the context of a manufacturing business that granted a fixed and floating charge over its assets to its bank. The view was taken that factory workers, whose labours produced the inventory that the company would subsequently sell, should be entitled to priority in relation to
the inventory to recover their unpaid wages, rather than leave them exposed to the risk that their efforts could produce the inventory but that they might not be paid

for their work because the proceeds of sale of the inventory had been claimed by the bank that held the security. It is also said that employees deserve particular protection because of their vulnerability, and their inability to protect themselves from the consequences of the insolvency of their employer.48
46
Section 51C of the Corporations Act.
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to 422; C.F. Symes, Do Not Dismiss the Employee as a Statutory Priority Creditor in Corporate Insolvency (1998) 26

ABLR 450.

The desirability or otherwise of protecting employee entitlements from an employer’s insolvency, and the most appropriate way of doing this, continues to be a topic of discussion as a matter of corporations law policy.

I do not believe that it is the role of this review to express a view on the policy behind s 561 of the Corporations Act. It is however within the remit of this review to consider the content of ss 340 to 341A, because they are in the Act.

9.2.1.1.2
Discussion of stakeholder feedback
All respondents agreed with the suggestion that ss 340 to 341A be restructured in the way described above.  I also agree that this is a very worthwhile proposal.

9.2.1.1.3
Recommendation
Recommendation 356: That ss 340 to 341A be amended so that collateral is only a “circulating asset” of a grantor if it is inventory (in the ordinary meaning) of the grantor (other than inventory that is subject to a PMSI), or its proceeds.
9.2.1.2
Should the provisions be moved to the Corporations  Act?
9.2.1.2.1
The issue
Even though ss 340 to 341A are located in the Act, they have no consequences for the operation of the Act itself. Rather, the provisions appear to be relevant only to the operation of provisions in the Corporations Act, as just described above in Section 9.2.1.1. For this reason, a number of submissions recommended that the provisions, in whatever form they might ultimately take, should be removed from the Act and relocated to the Corporations Act.49
There appears to be no good reason why ss 340 to 341A should be in the Act, rather than the Corporations Act. For that reason, Consultation Paper 3 proposed that ss 340 to 341A, in whatever form they may ultimately take, be relocated to the Corporations Act.

9.2.1.2.2
Discussion of stakeholder feedback
One respondent was of the view that it was helpful to keep ss 340 to 341A in the Act. All other respondents agreed, however, that they should be relocated to the Corporations Act.

9.2.1.2.3
Recommendation
Recommendation 357: That ss 340 to 341A, in whatever form they may ultimately take, be removed from the Act and relocated to the Corporations Act.
9.2.1.3
Detailed comments on the provisions
One submission also made comments on specific aspects of ss 340 to 341A.50
49
For example: AICM, S1 page 21; LCA, S1 page 9.
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JLF, S1 page 40.

Those comments may cease to be relevant, if the provisions are restructured in accordance with my recommendation above in Section 9.2.1.1. For completeness, and in case that recommendation is not adopted, those more detailed comments are discussed below.

9.2.1.4
ADI accounts – registration  to indicate control
9.2.1.4.1
The issue
The rules in ss 340 to 341A provide that an asset that might otherwise be a circulating asset will be taken out of the grip of the sections (that is, that it will not be a circulating asset) if the secured party has “control” of the asset. The term “control” for these purposes is not limited to the technical meaning of “control” that determines whether a secured party is perfected over certain types of collateral. Rather, the concept of “control” is given a quite extensive meaning, as set out in

the sections. Even if a secured party does have control of collateral, however, the collateral will only not be a circulating asset if the secured party has registered

a financing statement in relation to the collateral, and that financing statement discloses that the secured party has control.

One category of collateral that is capable of being a circulating asset is an ADI account (unless it is a term deposit). If an ADI has a security interest over an ADI account with it, the security interest will be automatically perfected by control over the account. Despite this, the ADI account will still be at risk of being a circulating asset, unless the ADI takes the further step of registering a financing statement and disclosing in that financing statement that it has control.

One submission suggested that this additional registration step was unnecessary, and should be removed.51
Consultation Paper 3 agreed that this is a reasonable proposition. The underlying concern may be resolved by other means, if the decision is taken to remove

the “control” box from the Register as discussed above in Section 6.2.3. If the “control” box is retained, however, it should not be necessary for an ADI to make a registration purely for the purposes of indicating that it has control.

9.2.1.4.2
Discussion of stakeholder feedback
A small number of respondents were not able to express a concluded view on this question. All other respondents agreed, however, that an ADI should not be required to register a financing statement where it is perfected by control over an ADI account, solely in order to indicate in the registration that it has control.

9.2.1.4.3
Recommendation
Recommendation 358: If ss 340 to 341A are not amended in accordance with Recommendation 356, and the Register continues (despite Recommendation 89) to allow a person registering a financing statement to indicate whether or not the secured party may have control, that s 340(2)
be amended to make it clear that an ADI that is perfected by control
over an ADI account does not need to register a financing statement and indicate that it has control, in order to cause that ADI account not to be a circulating asset for the purposes of s 340.
51
JLF, S1 page 40.

9.2.1.5
Control of an account
9.2.1.5.1
The issue
Section 340 provides that an “account” can also be a circulating asset for the purposes of the section. Again, s 341 provides a secured party with a mechanism for bringing accounts over which it has security out of the concept of a circulating asset, by taking “control” of the account.

One of the requirements for this is that the parties have agreed that amounts received in payment of the account are to be deposited into a specified ADI account, and that the “usual practice” of the parties is for this to be done. This produces a very uncertain outcome for a secured party, however, particularly in relation to a “one-off” payment or where the obligation to deposit amounts into the ADI account is new, as there will not be a “usual practice” in place at that time.

One submission suggested that it would be clearer, and that the provision would

be more meaningful, if this requirement were expressed the other way around: that is, that the secured party would have control unless it is shown that the grantor’s usual practice is not to deposit the proceeds into the ADI account and that it has the express or implied consent of the secured party to not do so.52
Consultation Paper 3 invited stakeholders to comment on this proposal.

9.2.1.5.2
Discussion of stakeholder feedback
One respondent did not agree with this suggestion. All other respondents were of the view, however, that it was appropriate to reverse the requirement in the way described above.

9.2.1.5.3
Recommendation
Recommendation 359: If ss 340 to 341A are not amended in accordance with Recommendation 356, that s 341(3)(b) be amended so that a secured party will have control of an account if it satisfies the other requirements
of the section, unless it is shown that the grantor’s usual practice is not to deposit the proceeds into the ADI account and that it has the express or implied consent of the secured party to not do so.
9.2.1.6
Control of an ADI account
9.2.1.6.1
The issue
Sections 341(3)(d) and 341A(1)(b) state that a secured party will only have “control”

of an ADI account53 or an account if the secured party is able to demonstrate that:

depositing any such amounts into the specified ADI account does not result in any person coming under a present liability to pay:

(i)
the person to whom the relevant account is owed; or

(ii)
if the person to whom the relevant account is owed is a body corporate –
a related body corporate (within the meaning of the Corporations Act 2001). 
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Unless the secured party is the ADI itself.

This appears to be intended to be an anti-avoidance  measure. I am not aware, however, of any particular mischief that the provisions are designed to address. The meaning of the provisions is also quite unclear – for example, it could be argued that any deposit into an ADI account results in the ADI coming under a present liability to pay the deposit balance to the depositor. If that is the case, then it would never be possible to satisfy the requirement. While it is likely that a court would not reach that conclusion, the uncertainty is undesirable.

Consultation Paper 3 asked stakeholders whether they could explain the thinking behind the provisions and suggested, there is no good explanation for them, that they should be deleted.

9.2.1.6.2
Discussion of stakeholder feedback
All respondents agreed that ss 341(3)(d) and 341A(1)(b) should be deleted.

9.2.1.6.3
Recommendation
Recommendation 360: That ss 341(3)(d) and 341A(1)(b) be deleted.
9.2.1.7
Control of inventory
9.2.1.7.1
The issue
Another type of personal property that can be a circulating asset is “inventory”. Again, s 341 provides a secured party with a mechanism for bringing inventory outside the circulating asset regime, by taking “control” of the inventory. That mechanism is set out in s 341(1).

One of the requirements in s 341(1) is that the secured party and the grantor have agreed in writing that the grantor will “specifically appropriate the inventory to the security interest”. As one submission noted, it is quite unclear what this means.54
The language may be endeavouring to replicate general law rules that help to determine whether a chargee can successfully convert a floating charge over inventory into a fixed charge, but if that is the case then it would be clearer to spell out what is required.

Consultation Paper 3 suggested s 341(1)(a)(i) could perhaps be deleted, on the basis that s 341(1)(a)(ii) is sufficient.

9.2.1.7.2
Discussion of stakeholder feedback
One respondent was concerned that these suggestions would make it unclear just what would constitute “control” of inventory for the purposes of s 341.55 All other respondents agreed, however, that these changes should be made.

The effect of the changes would be to provide that a secured party has control of inventory for the purposes of the sections if the grantor has agreed that it will not remove the inventory without the secured party’s specific and express authority, and it is the grantor’s usual practice to comply with that agreement. That, it seems to me, is an appropriate outcome. 
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9.2.1.7.3
Recommendation
Recommendation 361: That s 341(1)(a)(i), and the corresponding reference in s 341(1)(a)(ii) to “specifically appropriated” inventory, be deleted.
9.2.2
Corporations Act – s 588FL
9.2.2.1
Should s 588FL be repealed?
9.2.2.1.1
The issue
Section 588FL of the Corporations Act provides that a security interest granted by a company can vest in the grantor if an insolvency event occurs in relation to the grantor, even if the security interest was perfected. This can happen if the security interest:

•
was only perfected at the critical time by registration;

•
had been granted in the previous 6 months; and

•
was not perfected within 20 business days of the day on which the security agreement came into force.

Section 588FL is a successor to what had previously been s 266 of the Corporations
Act. That section had provided a similar rule in relation to company charges.
A number of submissions argued that s 588FL should be repealed.56 Even though it is a successor to a previous provision in the Corporations Act, the submissions argued that the need for the provision had been overtaken by s 267 of the Act, and that it is unnecessary doubling-up to retain s 588FL as well. Some also made the point that s 588FL is not reflective of the unifying principle that underpins

the Act as a whole, because it applies to only certain types of grantor (that is, only to companies). Other submissions also pointed out that the requirement for registration within 20 business days of the security agreement can produce timing problems if the grantor does not acquire the collateral until some time later (eg if the collateral is aircraft that can only be registered against its serial number), or

if the security interest arises under a lease that only becomes a PPS lease after expiry of the one-year period under s 13.57
Consultation Paper 3 supported the proposition that s 588FL of the Corporation

Act be deleted, and invited stakeholders to comment.

9.2.2.1.2
Discussion of stakeholder feedback
One respondent argued that s 588FL performed a useful function, by incentivising secured parties to register promptly and so to keep the Register up-to-date.58  All other respondents were of the view, however, that s 588FL should be repealed.

That is my view as well, for a number of reasons. First, there are other compelling reasons under the Act why a secured party will want to perfect its security interest as early as possible – in particular, to set its priority position, to reduce the risk

that a buyer or lessee could take the collateral free of the security interest, and to
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remove the risk that the security interest could vest in the grantor under s 267. A secured party that does not register promptly is likely to do so only out of inadvertence, so imposing a further deadline under s 588FL will not result in the registration being made any earlier than might otherwise have been the case. Secondly, the deadline under the section does make it very difficult to register effectively for some types of security interests, as described above. Thirdly, the section runs contrary to the Act’s unifying principle, because it applies only to companies, not to all grantors.

9.2.2.1.3
Recommendation
Recommendation 362: That s 588FL of the Corporations Act be repealed.
9.2.2.2
If s 588FL is retained
9.2.2.2.1
The issue
Consultation Paper 3 suggested, if s 588FL is retained, that it should be amended to clarify a number of matters.

•
Deeds of company arrangement
For the reasons discussed above in Section 8.7.7 in relation to s 267 of the Act, the references in s 588FL to “deeds of company arrangement” could be removed.

•
Section 588FL(2)(b) – the “registration time”
Section 588FL applies if a security interest is only perfected by registration at the “critical time”. The section appears to assume that the security interest will only ever have been perfected by registration, as it does not allow for the possibility that a security interest might initially be perfected by some other means, such as possession or control. This is an unnecessary rigidity in the

operation of the provision. It could perhaps be addressed as a drafting matter by replacing “registration time” in the lead–in language of s 588FL(2)(b) with “priority time”.

•
Deemed security interests
Section 267 of the Act does not apply to security interests by way of a transfer of an account or chattel paper, a commercial consignment or some types of PPS lease, if they are not also in-substance security interests. In contrast,

s 588FL appears to apply to deemed security interests in the same way as it applies to in-substance security interests. It is not clear as a policy matter why s 588FL should apply to deemed security interests when s 267 does not.

9.2.2.2.2
Discussion of stakeholder feedback
All respondents agreed, that s 588FL should be amended as described above, if it is not repealed. As one submission pointed out, some consequential amendments would then also need to be made to s 588FN of the Corporations Act, if the definition of PPS lease in s 13 of the Act is amended in accordance with the Personal Property Securities Amendment (Deregulatory Measures) Bill 2014 and my recommendation in Section 4.3.5.2.59
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9.2.2.2.3
Recommendation
Recommendation 363: If s 588FL of the Corporations Act is retained despite Recommendation 362, that it be amended:
•  to remove references to “deeds of company arrangement”;
•  to allow for the possibility that a security interest can be perfected by means other than registration; and
•  so that it does not apply to deemed security interests, consistent with s 267.
9.2.3
Corporations Act – compulsory acquisitions
9.2.3.1
The issue
Chapter 6A of the Corporations Act allows the bidder in a takeover to compulsorily acquire the remaining shares in the target company if, broadly, the bidder holds

90% or more of the shares in the target. The bidder can do this even if the owners of those remaining shares do not want to sell them.

Before commencement of the Act, a bidder could be confident that it could

acquire title to those remaining shares free of a security interest over them, as long as the bidder was not aware of the existence of the security interest. This was possible because of the “bona fide purchaser for value and without notice” rule, which allowed a purchaser of the legal title to property to acquire the legal title

free of any existing equitable interests, as long as the purchaser paid value for the property and was not aware of the existence of the equitable interest.

That protection is unlikely to be available for a purchaser in the context of the Act. That is either because the bona fide purchaser rule is excluded by s 254 of the Act, or because the security interest will be characterised as a legal interest under

the Act, rather than an equitable one. As one submission pointed out, the bidder in a takeover will also not be able to rely on the taking free rule in s 50 to compulsorily acquire the remaining shares in its target, because that taking free rule only applies to a “consensual” transaction, which this would not be.60
A similar issue applies in relation to forcible transfers or cancellations of shares under a scheme of arrangement or in a managed investment scheme.

The Regulations respond to this point by providing that s 32(1)(a) does not apply to a compulsory acquisition of securities under Part 6A.1 or 6A.2 of the Corporations Act, or to equivalent transactions in the context of a scheme of arrangement or

a managed investment scheme.61 The effect of this appears to be that a security interest in securities that are compulsorily acquired, or in securities or interests in a managed investment scheme that are forcibly transferred or cancelled, will not continue in the securities after the acquisition.

The submission suggested nonetheless that the inability of s 50 to cover this gap is undesirable, and that the Act should deem the types of transactions described above to be consensual so that s 50 can apply to them. 
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Consultation Paper 3 suggested that this was not necessary, on the basis that

the Regulations are already achieving the desired result. I am also not in favour of deeming a transaction to be consensual when it is not, as that would be a counter- intuitive use of language of the type I have been endeavouring in other places to remove from the Act.

Consultation Paper 3 suggested, if it is felt that the issue deserves a more enshrined solution than just being addressed through a Regulation, that it should be addressed in the Corporations Act itself.

9.2.3.2
Discussion of stakeholder feedback
Respondents had a range of views on this issue, with no clear consensus.

In my view, it would not be appropriate to amend s 50 in the manner proposed, solely to deal with this issue. It could also be argued that the issue should not be left to the Corporations Act, as that would run counter to the principle that the Act should be as comprehensive in its scope as possible. In my view the best

way forward, if the current regulation is thought to be inadequate, is to amend the

Act to allow Government to enact additional taking free rules by regulation, and for a specific regulation to be made to the effect the acquirer of securities in the situations described above will take the securities free of all security interests.

9.2.3.3
Recommendation
Recommendation 364: That:
•  the Act be amended, if necessary, to enable Government to provide for additional taking free rules in the Regulations; and
•  regulation 7.1 be amended to operate as a taking free rule.
9.2.4
Insolvency proceedings
9.2.4.1
Verification of claims in an insolvency proceeding
9.2.4.1.1
The issue
One submission drew attention to the difficulty that insolvency practitioners face when endeavouring to assess the validity and quantum of potential secured claims over an insolvent company’s assets.62 The submission referred to two reported cases, relating to the Hastie group of companies and to Renovation Boys Pty

Ltd, as illustrations of the challenge.63  The submission proposed that the difficulty should be addressed by amending the law to allow a practitioner to give notice to claimants on the Register to verify their claims within a set period (the submission suggested 21 days for this purpose). Claims that are not verified within this period would then be treated as unsecured, or as invalid.

The Hastie Group case is a good example of the difficulties that insolvency practitioners face. In that case, there were 995 registrations against the companies in the group. The group’s records did not allow the insolvency practitioner to
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identify which property was subject to which security interest. The practitioner asked the secured parties on the Register to provide information that identified their particular collateral, but the majority did not respond to the request. This made it very difficult for the practitioner to know how to deal with the property in the group’s possession.

It is clear that the insolvency practitioner appointed to the Hastie Group was in a very difficult position. That, no doubt, is the reason why he applied to Court for directions. What is not clear, however, is whether the situation was any worse under the Act than it would have been under the prior law. To the extent that the registrations related to leased goods or to goods purchased on retention of title terms, for example, my understanding is that the practitioner would have faced similar if not greater challenges if the Hastie administration had been conducted under the laws in force before the Act commenced.

That does not mean, of course, that the proposed change is inappropriate. It does question, however, whether it is an appropriate matter for consideration by this review, or whether it is more properly a question of insolvency law reform. While

the Terms of Reference require me to consider the interaction between the Act and other laws, I take that to be a reference to considering issues of interaction that have arisen because of the Act, not issues that would arise whether or not the Act had been passed. For that reason, Consultation Paper 3 proposed that the question be referred to the arm of Government responsible for insolvency law reform for its consideration.

9.2.4.1.2
Discussion of stakeholder feedback
A small number of respondents were of the view that I should make a recommendation on this matter, rather than refer it for further consideration. As I have explained  above, however,  I am not in a position to do this.

All other respondents were comfortable with the proposition that the issue be referred on, as I have proposed.

9.2.4.1.3
Recommendation
Recommendation 365: That the arm of Government responsible for insolvency law reform be asked to consider whether the law should be amended to allow an insolvency practitioner to give notice to claimants on the Register to verify their claims within a set period (such as 21 days), on the basis that unverified claims could then be treated as unsecured.
9.2.4.2
Liquidator’s lien
9.2.4.2.1
The issue
One submission noted that a liquidator has an equitable lien over a company’s assets to secure its remuneration for work undertaken to secure and realise the insolvent company’s assets.64 The submission went on to observe, however, that the boundaries of the availability of this lien are not clear. 
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The court in the Renovation Boys matter held that a secured party (including a supplier of goods on retention of title terms) could not rely on its security interest to rank ahead of an administrator’s lien, because it would be unconscientious

to do so.65 The submission proposed, however, that this principle be confirmed by legislation.

I do not have sufficient information before me to be able to determine whether this is necessary or desirable. Similar to the point discussed in the Section 9.2.4.1, though, I am not satisfied in any event that it is properly within the purview of this review to make recommendations on the question.

For this reason, Consultation Paper 3 proposed that the question be referred to
the arm of Government responsible for insolvency law reform, for its consideration.

9.2.4.2.2
Discussion of stakeholder feedback
Respondents agreed that this issue should be referred on for further consideration.

9.2.4.2.3
Recommendation
Recommendation 366: That the arm of Government responsible for insolvency law reform be asked to consider whether the law should be amended to clarify the extent to which an administrator’s equitable lien should rank ahead of security interests.
9.2.5
The Shipping Registration Act 1981
9.2.5.1
The issue
Before the Act commenced practical operation on 30 January 2012, a person who took a mortgage over a registered ship was able to register the mortgage on the Shipping Register, under the Shipping Registration Act 1981 (the SRA). The Personal Property Securities (Consequential Amendments) Act 2009 (the

Consequential Amendments Act) amended the SRA, with effect from 30 January

2012, so that ship mortgages could no longer be registered on the Shipping

Register, but instead needed to be perfected under the Act.66
The SRA allows a person claiming an interest in a registered ship to lodge a caveat in relation to the ship.67 The existence of a caveat does not prevent a proposed dealing in a ship. Rather, the SRA provides in effect that a proposed dealing cannot be registered on the Shipping Register for 14 days after the notice of the proposed dealing is given to the caveator.68 This allows the caveator an opportunity to take action to prevent the dealing (eg by seeking an injunction) if it wants to.
In addition to amending the SRA so that mortgages could no longer be registered on the Shipping Register, the Consequential Amendments Act also amended the SRA so that the holder of a security interest under the Act was no longer able to lodge a caveat.69
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One submission raised two issues in relation to these changes.70 First, it noted that the changes weaken the position of a caveator, as the Registrar of Ships is only obliged to notify them of the proposed dealings on the Shipping Register (and not the Register under the Act). As security interests over ships are now perfected by registration on the Register under the Act and may not be registered on the Shipping Register, the caveator on the Shipping Register no longer receives notice of security interests.

This is clearly a change from the position that applied before commencement of the Act. In my view, however, it would not be practicable to expect the Registrar of Ships to give notices of registrations that are made on the Register under the Act. A caveator now needs to monitor the Register under the Act if it wants to keep track of such interests, in the same way as secured parties generally. If a secured party enforces its security interest and wants to register a dealing (such as a sale

of the ship) on the Shipping Register, of course, then the Shipping Registrar would give a notice of the proposed dealing to registered interest holders and caveators at that point.

The submission also queried why the holder of a security interest under the Act cannot even lodge a caveat under the SRA. This, it seems to me, is a fair question. A caveat does not prevent a dealing from being registered, but simply provides the caveator with notice of the dealing, and a window of time within which it can take action outside the SRA to prevent the dealing if it so wishes.  I see no reason why the holder of a security interest over a registered ship should not be able to lodge

a caveat against the ship under the SRA, in the same way as is available to the holder of any other interest in a registered ship.

For this reason, Consultation Paper 3 proposed that the SRA be amended to allow a secured party to register a caveat on the Shipping Register.

9.2.5.2
Discussion of stakeholder feedback
All respondents agreed with this recommendation.

9.2.5.3
Recommendation
Recommendation 367: That the Shipping Registration Act 1981 be amended to allow a secured party to lodge a caveat on the Shipping Register.
9.2.6
The International Interests in Mobile Equipment
(Cape Town Convention) Act 2013
9.2.6.1
The issue
The International Interests in Mobile Equipment (Cape Town Convention) Act 2013 received Royal Assent on 28 June 2013. The substance of the legislation (the Cape Town Act) will not come into force, however, until Australia accedes to the UNIDROIT Convention on International Interests in Mobile Equipment (the Cape Town Convention). 
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The objective of the Cape Town Convention is to regulate and protect security interests in mobile property such as aircraft or rolling stock. It applies to different types of mobile property by means of separate Protocols to the Convention. One such Protocol deals with the application of the Convention to “aircraft objects”. Among other things, the Convention and that Protocol establish an “International Registry” for the registration of security interests in aircraft objects, and set out rules to regulate priority competitions between such security interests.

The Cape Town Act states that the Cape Town Convention will prevail over any other Australian law to the extent of any inconsistency. This means that a priority dispute between security interests in aircraft objects will be governed by the Cape Town Convention, to the extent that it provides a rule for the dispute. The Act will continue to apply to security interests over aircraft objects, however, in

relation to matters not addressed by the Cape Town Convention. The Act has also been amended to recognise that it is subject to the Cape Town Act, although the amendment has not yet commenced operation.71
As I understand  it, Government is continuing to work through implementation issues for the Cape Town Act. This includes identifying relevant inconsistencies between the Cape Town Convention and the Act, and determining how they should be addressed.

Consultation Paper 3 invited stakeholders to indicate whether they were aware of any particular issues arising out of the Cape Town Act that need to be considered in the context of the review.

9.2.6.2
Discussion of stakeholder feedback
One respondent observed quite rightly that care will need to be taken to ensure that the registration rules in the Cape Town Convention and the Act do not produce mutually inconsistent results.72 Apart from that, respondents did not raise any particular issues for consideration by this review.

9.3 
Other  provisions in the Act
9.3.1
Section 275 – requests to a secured party for more information about its security interest
9.3.1.1
The rules
The Register does not necessarily provide a searcher with precise information about exactly what collateral might be subject to a secured party’s security interest. Instead, the Register may only alert a searcher to the fact that a secured party may have a security interest over some of the collateral described in a registration. If a searcher wants to confirm whether or not a secured party has security over a particular item of collateral, the searcher needs to employ other mechanisms to do this.

Section 275 contains such a mechanism. It provides that certain “interested persons” may require a secured party to provide them with more information about the secured party’s security by:
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•
providing a copy of the security agreement;

•
providing information about the amount secured; or

•
responding to questions about the identity of the collateral.

Not every person who searches the Register is entitled to request information from a secured party under s 275. The “interested persons” who can do so are limited by s 275(9) to:
(a) the grantor in relation to the collateral in which the security interest is granted; (b)   a person with another security interest in the collateral mentioned in

paragraph (a);

(c)   an auditor of a grantor mentioned in paragraph  (a), if the grantor is a body corporate;

(d)   an execution creditor with an interest in the collateral; (e) an authorised representative of any of the above.

Even those “interested persons” do not have an unfettered right to require a secured party to respond to a request under the section. Section 275(6) provides, for example, that a secured party does not need to respond if:

(a) subject to subsection (7), the secured party and the debtor have agreed (the confidentiality agreement) in writing that neither the secured party nor the debtor will disclose information of the kind mentioned in subsection (1); or

(b)   the response would contravene any of the following:

(i)
a law of the Commonwealth, a State or a Territory; (ii)
the general law; or

(c)   the response would disclose information that is protected against disclosure by a duty of confidence.

Even if a secured party and debtor have entered into a confidentiality agreement in accordance with s 275(6)(a), though, s 275(7) states that the secured party will still be required to provide the requested information if:

(a) the confidentiality agreement is made after the security agreement that provides for the security interest is made; or

(b)   at the time the request is received, the debtor is in default under the security agreement; or

(c)   the debtor, in writing, authorises the disclosure of the information; or

(d)   the grantor requests the secured party to give the information to the grantor; or

(e) the request is made by an auditor of the grantor, if the grantor is a body corporate.

There are similar provisions to s 275 (other than ss 276(6) and (7)) in most of the

Canadian PPSAs,73 and in the NZ PPSA.74
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9.3.1.2
Should the range of “interested  persons” be widened?
9.3.1.2.1
The issue
Two submissions suggested that the list of interested persons in s 275(9) was too narrow, and should be widened.75 One submission suggested that the list should include personal representatives, prospective transferees and financiers.76 The other submission suggested that the list be expanded to transferees for value, and prospective execution creditors.77
As I understand  it, the list of interested persons in s 275(9) is deliberately limited to persons who already have an interest in the collateral, or are the grantor’s auditors. A person who is considering whether to take an interest in collateral cannot use

s 275 themselves. If they want the secured party to provide them with information, they must ask the grantor to make the request to the secured party instead. If a grantor makes a request under s 275, it can then specify the person’s address

to the secured party as the address to which the information is to be sent,78 and procure that the secured party sends the information directly to the person in this way. A similar process is available under the Canadian PPSAs79 and the NZ PPSA.80
Turning to the suggested additions to the list, I expect that a “personal representative” would be covered already by s 275(9)(e) as an “authorised representative”, and that a prospective transferee or financier would be able to arrange for the grantor to make the request for them.

I believe  that a transferee for value is also covered already, albeit for a different reason. If collateral has been transferred subject to a security interest, then the transferee will become the grantor of the security interest for the purposes of the Act.81 This means that they will be able to make the request under s 275(9)(a).

A prospective execution creditor – a judgment creditor who is contemplating whether to seek execution against the judgment debtor’s assets – is in a different position. As the prospective execution creditor does not yet have an interest in the collateral, it cannot make a request itself, and it is unlikely to be able to persuade the grantor to make the request on its behalf. Unless it has the information, however, it is unlikely to be able to determine what assets it can execute against.

A secured creditor would not want to be required to respond to a request for information from any unsecured creditor of its grantor. This is less of an issue, though, if the request may only be made by an unsecured creditor that has obtained a court order for payment of the amount it is owed.

For these reasons, Consultation Paper 4 proposed that the list of interested persons in s 275(9) be expanded to include a judgment creditor that is considering whether to enforce its judgment by seeking execution against property that is described in the secured party’s registration, but not to include the other types of parties proposed in the submissions.
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9.3.1.2.2
Discussion of stakeholder feedback
One respondent did not agree with this proposal. All other respondents agreed, however, that the list of interested persons in s 275(9) should be expanded in this way.

One respondent queried whether it was sufficiently clear that company receivers or insolvency officials such as administrators or liquidators could make use of the mechanisms in s 275. I expect that they may be covered by either of s 275(9)(a) or (e). I accept, however, that this should be looked into further, and that the section should be clarified along those lines if this proves to be necessary.

9.3.1.2.3
Recommendations
Recommendation 368: That the list of “interested persons” in s 275(9)
be expanded to include a judgment creditor of a grantor that is considering whether to enforce its judgment by seeking execution against property that is described in the secured party’s registration.
Recommendation 369: That Government investigate further whether it is sufficiently clear that company receivers, and insolvency officials such
as administrators or liquidators, that have been appointed to a grantor are able to make use of the information-gathering powers in s 275, and that the section be amended, if necessary, to ensure that this is the case.
9.3.1.3
The timeframe for responses
9.3.1.3.1
The issue
Section 277 says that a secured party must respond to a request for information under s 275 within 10 business days.

One submission argued that this timeframe is too generous, and that it can make it more difficult for a grantor to raise finance from a new financier because of the delay that it can add to the lending decision.82
I can understand that an incoming financier might want to be able to receive the information in less than 10 business days. Equally, though, I can see that it might not be easy for an existing secured party to receive and respond to a request for information more quickly than that. I note that the NZ PPSA also allows a secured party 10 working days to provide a response.83
For these reasons, Consultation Paper 4 indicated that I was not persuaded at that stage that the response period under s 275 should be shortened.

9.3.1.3.2
Discussion of stakeholder feedback
One response supported a change to 5 business days. All other responses, however, were in favour of the timeframe remaining 10 business days, as it is at present. I agree  that there is no clear case for the timeframe to be shortened, and so do not propose to recommend any change. 
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9.3.1.3.3
Recommendation
Recommendation 370: That the period within which a secured party
must respond to a request for information under s 275, as set out in s 277, remain 10 business days.
9.3.1.4
Does a secured party need to provide an entire copy of the security agreement?
9.3.1.4.1
The issue
A security agreement will often contain much more than the grant of the security interest and a description of the collateral. It will commonly contain a range of other commercial matters as well, some of which may be confidential to the secured party. For this reason, a secured party may be reluctant to provide an entire copy

of its security agreement in response to a request under s 275, and may want to provide only a redacted version.

One submission observed that some secured parties have responded to this concern by altering their documentation practices so that their security agreements contain only the bare bones required for such an agreement.84 The commercially- sensitive provisions are then included in a different document. That is indeed one way of dealing with this issue, but it is not a particularly satisfactory one – the Act

is intended to facilitate secured finance rather than make it more complicated, and it is not desirable for the Act to force secured parties to adopt more convoluted lending practices than might otherwise need to be the case.

A number of submissions proposed that it be made clear that a secured party is allowed to redact (or black out) sensitive sections of the security agreement before it sends it off.85
Consultation Paper 4 expressed the view that this seemed to be a sensible proposal, and that the information that an “interested person” should be able to ascertain from reading the security agreement is:

•
the identity of the grantor and the secured party;

•
the identity of the collateral that is or could be subject to the security agreement; and

•
the manner in which the amount secured is determined,

to the extent that these matters are in fact ascertainable from the security agreement. A secured party should be entitled to redact or black out any information that is not relevant to these matters.

9.3.1.4.2
Discussion of stakeholder feedback
A number of responses did not agree that a secured party should be able to redact its security agreement before sending it out in response to a request under s 275. They argued that there may be other provisions in the security agreement that could be of interest to the person making the inquiry, beyond the list set

out in the above discussion. The great majority of respondents were of the view,
84
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however, that a secured party should be able to redact its security agreement as described above.

This concern is more acute than had been the case under prior law such as the

Corporations Act, as the functional concept of a security interest means that it captures interests under commercial agreements that would not have been registrable as security interests under previous law. A copy of a charge needed to be registered with ASIC under the Corporations Act as it applied before commencement of the Act, but it was quite uncommon for a charge document to contain commercially-sensitive provisions. A commercial supply agreement

or a joint venture agreement (to take just two examples), in contrast, are likely to contain commercially-sensitive information, and the parties to such an agreement may not want to be obliged to disclose the commercially-sensitive information

to outsiders. While the secured party’s interests are protected, at least to some extent, if it has also entered into a confidentiality agreement, it is not clear to me as a matter of principle why a secured party should be obliged to disclose more information about the terms of its security agreement than the matters described above. This was also the view of the great majority of respondents.

9.3.1.4.3
Recommendation
Recommendation 371: That s 275 be amended to provide that a secured party is only required to provide those parts of a security agreement that
are relevant to ascertaining the identity of the grantor and the secured party, the identity of the collateral, and the amount or obligation that
is secured.
9.3.1.5
Confidentiality  agreements – s 275(6)(a)

9.3.1.5.1
The issue
As noted in Section 9.3.1.1 above, s 275(6)(a) provides that a secured party does not need to make a disclosure under s 275 if (subject to some exceptions) the secured party and the debtor have agreed in writing that neither of them will disclose “information of the kind mentioned in [s 275(1)]”.

This raises a number of questions. First, it is not clear why the provision is limited to confidentiality agreements between the secured party and the “debtor”. As one submission noted, it is equally likely (if not more so) that the secured party

will have entered into a confidentiality agreement with the grantor (indeed, it may have included the confidentiality provisions in the security agreement itself), and

a confidentiality agreement with the grantor should also be sufficient to engage the exemption.86
Secondly, as the same submission pointed out, it is common for a confidentiality clause in a security agreement to oblige the grantor not to disclose information about the transaction, but to leave the secured party free to make disclosures itself if it so wishes. The clause may go on to say that while the secured

party can disclose information to third parties, it is not obliged to. It is worth considering whether this type of confidentiality agreement should engage the exemption as well.
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JLF, S1 page 40.

Thirdly, the same submission noted that even if a confidentiality clause does prohibit the secured party from disclosing information, it will usually contain some carve-outs. For example, such a clause would typically allow the secured party to disclose information if required to do so by law, or to its advisers. It is not clear that the language of s 275(6)(a) can currently accommodate carve-outs of this type.

Consultation Paper 4 provided stakeholders with the opportunity to comment on these matters.

9.3.1.5.2
Discussion of stakeholder feedback
All respondents agreed with each of these observations. Some responses suggested that the drafting of s 275 could then be simplified further, and just

say that a secured party is not required to provide information under the section if it has agreed this with the grantor. That may well be the effect, if s 275(7) is amended in line with my recommendation in the Section 9.3.1.6 below.

9.3.1.5.3
Recommendation
Recommendation 372: That s 275(6)(a) be amended to read along these lines:
“subject to subsection (7), the secured party has agreed with the debtor or the grantor (a confidentiality agreement) that the secured party is not obliged to respond to such a request”.
9.3.1.6
Confidentiality  agreements – the qualifications in s 275(7)

9.3.1.6.1
The issue
As noted in Section 9.3.1.1, s 275(7) says that a secured party cannot rely on the existence of a confidentiality agreement as grounds for not responding to a request for information under s 275(1) if:

(a) the confidentiality agreement is made after the security agreement that provides for the security interest is made; or

(b)   at the time the request is received, the debtor is in default under the security agreement; or

(c)   the debtor, in writing, authorises the disclosure of the information; or

(d)   the grantor requests the secured party to give the information to the grantor; or

(e) the request is made by an auditor of the grantor, if the grantor is a body corporate.

This language raises a number of questions.

First, it is difficult to see why paragraphs (a) and (b) have been included.  I am not aware of any reason why paragraph (a) needs  to state that a confidentiality agreement will be insufficient for the purposes of s 275(6) merely because it is entered into later than the security agreement.  I also cannot see why a confidentiality agreement should become ineffective under paragraph  (b) just because the debtor is in default. It might be thought that persons with an interest in collateral would have a legitimate interest in knowing more about the security agreement when the debtor is in default, as that means that the secured party may enforce its security interest
against the collateral. However, their position is unlikely to be potentially worsened until the secured party actually starts enforcing, and once it does that, then the notice requirements in Chapter 4 are engaged instead.87
Secondly, paragraphs  (c) and (d) appear to proceed on the assumption that the confidentiality agreement will have been entered into for the benefit of the debtor or grantor, so that it should be open to them to waive the confidentiality and require the secured party to provide the information, if they so wish. It is not unlikely, however, that the secured party may have an interest in keeping the terms of the financing confidential, and that it (and not the debtor or grantor) will have required the confidentiality clause. It is difficult to see in such a situation why the debtor

or grantor should be able to turn its back on the agreement it has struck with the secured party, and authorise the disclosure anyway.

Thirdly, even if it is thought appropriate to retain paragraphs  (c) and (d) as a matter of principle, it is not clear why the wording of the two paragraphs is structured so differently. If they are intended to achieve similar outcomes, then it would remove a source of confusion if they were structured in the same way.

It is also not clear why a debtor should be able to authorise the disclosure of information about the grantor or the collateral under paragraph (c), rather than just information about the amount that the debtor itself owes.

Consultation Paper 4 provided stakeholders with the opportunity to comment on these matters.

9.3.1.6.2
Discussion of stakeholder feedback
Respondents had mixed views on these questions. The majority of respondents agreed, however, that all of paragraphs (a) to (d) in s 275(7) could be deleted. It is likely, also, that auditors (referred to in s 275(9)(e)) would be able to require secured parties to provide information through the grantor. If that is the case, then s 275(7) could be deleted in its entirety.

9.3.1.6.3
Recommendation
Recommendation 373: That s 275(7) be deleted.
9.3.1.7
Disclosure that is prevented by a duty of confidence
9.3.1.7.1
The issue
Section 275(6)(c) states that a secured party is not required to respond to a

request under s 275(1) if the response would disclose information that is protected by a “duty of confidence”.

It is likely that s 275(6)(c) is referring to a duty of confidence that arises by

operation of law rather than contract, as duties of confidence that arise by contract are addressed by s 275(6)(a) (ie as confidentiality agreements).

One duty of confidence that arises by operation of law is the duty of confidence that bankers owe to their customers in relation to information about their accounts with the bank.88 The duty of confidence extends to information about securities
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granted by the customer, so this might mean that a bank would not need to disclose information under s 275 in relation to a grantor that is the bank’s customer (as would usually be the case).

A banker’s duty of confidence is however subject to a number of qualifications. One such qualification is that disclosure is not prohibited if the disclosure is required by law.89
This produces a circular outcome for the purposes of s 275. Section 275 contains a legal requirement to disclose, but that requirement does not apply if it would require a breach of a duty of confidence. A bank has a duty of confidence not to disclose information, but that duty does not apply if a disclosure is required by law.

One submission said that this uncertainty should be clarified.90 Consultation Paper

4 suggested that the circularity should perhaps be broken by allowing the banker’s duty of confidence to prevail.

9.3.1.7.2
Discussion of stakeholder feedback
A number of respondents agreed that the banker’s duty of confidence should prevail. The majority of respondents thought, however, that the banker’s duty of confidence should be subject to the section. In my view, the important point is that the circularity should be broken, and I am comfortable recommending that this be done by giving priority to disclosure under the section, rather than to the banker’s duty of confidence.

9.3.1.7.3
Recommendation
Recommendation 374: That it be made clear that the banker’s duty of confidence cannot be relied on to block a disclosure that would otherwise be required by s 275(1).
9.3.2
Section 339 – references to fixed and floating charges
9.3.2.1
The issue
Section 339 of the Act provides, broadly, that a reference in a law of the Commonwealth or in a security agreement to a “charge” is deemed (with some exceptions) to be a reference to a security interest over a circulating asset or a non-circulating asset, depending on whether the charge is fixed or floating.

The Commonwealth amended its legislation as part of the introduction of the Act to replace all references to a “charge” with appropriate references to a “security interest”.91 I am advised that all relevant Commonwealth  laws have been amended. That suggests that s 339 is no longer needed, at least as it applies to laws of

the Commonwealth.

The section also applies to references to charges in security agreements that are entered into after the registration time.92 It is very difficult to understand, however, exactly what this aspect of the section is trying to accomplish, and why. A security
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interest that is expressed to be a charge will be a security interest for the purposes of the Act as a result of the definition of a security interest in s 12, and the Act

does not need s 339 to achieve this. The operation of the definition of a “circulating asset” in s 340 will also not be affected by the fact that a security interest is described as a charge. The only respect in which the characterisation of a security interest as a charge might have a flow-on effect on the concept of a “circulating asset” is where the charge is a floating charge, as the characterisation of a charge as floating would imply that the secured party had authorised the grantor to
transfer the collateral in the ordinary course of its business, making the affected collateral a circulating asset under s 340(1)(b).

This point may cease to be relevant if the concept of a circulating asset is restructured, as I have recommended  in Section 9.2.1.1. Even if the concept

is retained, though, s 340(1)(b) will be able to do its job whether or not the Act contains s 339. Section 339 appears to have no meaningful role to perform.

Consultation Paper 3 asked whether stakeholders could provide an explanation of the role that s 339 performs in the Act and proposed, if it has no meaningful role, that s 339 be deleted.

9.3.2.2
Discussion of stakeholder feedback
All respondents agreed that s 339 should be deleted.

9.3.2.3
Recommendation
Recommendation 375: That s 339 be deleted.
9.3.3
Letters of credit
9.3.3.1
The issue
One of the hallmarks of a good secured transactions law is that it applies a consistent set of rules to all types of collateral. This will not always be possible or desirable, however, as other policy objectives may make it necessary to include additional specific rules for particular types of collateral.

Perhaps with that in mind, the Act contains a number of provisions that are

specific to letters of credit. For example, a letter of credit that states that it must be presented on claiming payment is defined to be a type of “negotiable instrument” under the definition of that term in s 10. Sections 21(2) and 28 provide that a right that is evidenced by certain types of letters of credit is a category of collateral over which a secured party may perfect by control. And ss 239(6) and 240 provide some particular choice of law rules in relation to a security interest over such

a right.

I have separately  made recommendations regarding the extent to which it is appropriate to treat rights under a letter of credit as a species of negotiable instrument,93 whether it is appropriate for a secured party to be able to perfect over such rights by control,94 and about the rules in ss 239(6) and 240.95
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The combined effect of my other recommendations in relation to letters of credit may be that the Act ends up treating rights under a letter of credit no differently

to other payment intangibles. This would be consistent with the way that security interests over letters of credit were treated under the general law. I am conscious, however, that the overseas equivalents to our Act paid particular attention to rights under letters of credit, and I was concerned through the consultation process to ensure that the effectiveness of the Act was not inadvertently compromised by not according them any specific treatment.

For this reason, Consultation Paper 3 asked stakeholders whether they had any suggestions for ways in which the Act should treat security interests over rights under letters of credit in a manner that is different to security interests over other forms of payment intangible.

9.3.3.2
Discussion of stakeholder feedback
Respondents did not propose any specific requirements for letters of credit. Respondents expressed a preference for letters of credit to be treated in the same fashion as other equivalent personal property.

9.3.3.3
Recommendation
Recommendation 376: That the Act not incorporate any specific provisions for letters of credit, other than any provisions that might remain as a result of Government’s decisions in relation to other Recommendations in this report.
9.3.4
Intellectual property
9.3.4.1
Introduction
The Act contains a number of provisions that deal specifically with “intellectual property” and “intellectual property licences”. Those terms are defined in s 10:

intellectual property means any of the following rights (including the right to be a party to proceedings in relation to such a right):

(a) the right to do any of the things mentioned in paragraphs  10(1)(a) to (f) of the

Designs Act 2003 in relation to a design that is registered under that Act;

(b) the right to exploit or work an invention, or to authorise another person to exploit or work an invention, for which a patent is in effect under the Patents Act 1990;
(c)   the rights held by a person who is the registered owner of a trade mark that is registered under the Trade Marks Act 1995;

(d)   the right to do, or to license another person to do, an act referred to in section

11 of the Plant Breeder’s Rights Act 1994 in relation to propagating material of a plant variety;

(e) the right to do an act referred to in section 17 of the Circuit Layouts Act 1989 in relation to an eligible layout during the protection period of the layout;

(f)
the right under the Copyright Act 1968 to do an act comprised in the copyright in a literary, dramatic, musical or artistic work or a published edition of such

a work, or in a sound recording, cinematograph film, television broadcast or sound broadcast;

(g)   a right under or for the purposes of a law of a foreign country that corresponds to a right mentioned in any of paragraphs (a) to (f).
Intellectual property licence means an authority or licence (within the ordinary meaning of that term) to exercise rights comprising intellectual property.

The main provisions in the Act that deal specifically with intellectual property and intellectual property licences are these:

•
s 31(1), which confirms that royalties payable under a licence of intellectual property are “proceeds” for the purposes of the Act;

•
s 40(5), which provides that the temporary perfection rule in s 40(1) is not available for collateral that is intellectual property or an intellectual property licence;

•
s 105, which describes how the Act applies to intellectual property rights that relate to goods;

•
s 106, which describes what happens to a security interest in an intellectual property licence, if the intellectual property is transferred;

•
s 128(2)(c), which provides that a secured party that enforces its security interest in intellectual property may “dispose” of the intellectual property by licence; and

•
ss 237(2) and 239(3), which provide specific choice of law rules for intellectual property and intellectual property licences.

Importantly, intellectual property is a type of collateral that may or must be described by its serial number in a registration.96  This means that a security interest over intellectual property is exposed to the “taking free” rule in s 44 of the Act.
A number of these provisions have been discussed in other parts of this report. The following Sections identify some additional issues for consideration.

9.3.4.2
The meaning of “intellectual property”
9.3.4.2.1
The issues
Not just registered intellectual property ?
The definition of “intellectual property” in s 10 is limited to intellectual property that is the subject of legislative regulation (designs, patents, trade marks, plant breeder’s rights, circuit layouts and copyright). It does not extend to other types of property that could be thought of as “intellectual property” in the broader sense, such as unregistered trade marks or, potentially, confidential information or domain names.

Consultation Paper 3 asked whether stakeholders were of the view that it is appropriate to limit the definition of the term as at present, or whether there could be value in defining the term in a more general way.

“Right to be a party to proceedings” ?

The definition of “intellectual property” in s 10 includes “the right to be a party to proceedings” in relation to any of the types of intellectual property listed in the definition. It is not immediately apparent why the definition provides for this.
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Consultation Paper 3 also asked whether stakeholders could explain why the definition is extended in this way.

9.3.4.2.2
Discussion of stakeholder feedback
Not just registered intellectual property ?
As one respondent observed, this question is unique to the Act, as none of the overseas PPSAs (or Article 9) refers specifically to intellectual property (including, importantly, in their equivalent to s 44).97
One respondent suggested that the definition should continue to be limited to registered intellectual property, on the basis the Act uses the term “intellectual property” principally by reference to the fact that it has a serial number.98 As I have explained a little earlier, however, that is by no means only the case, and there are provisions in the Act where the term should arguably have a broader meaning. Examples could include: the definition of “proceeds” in s 31(1); s 106 (if that section is retained);99 s 128(2)(c); and ss 237(2) and(3).

Other responses were of the view that the term should have a broader meaning, at least in some contexts.

In my view, some of the references in the Act to “intellectual property” should be broader than they are at present. Indeed, it may be that the only section in the

Act that needs to be limited to registered intellectual property is s 44. If that is the case, then the term as used in the Act at large should have a broader meaning, and the more limited meaning for the purposes of s 44 could be established through the Regulations, in the way in which they identify the types of property that “may, or must, be described by serial number in a registration”. If there

are other provisions in which the term should have a more limited meaning, then the Act could perhaps achieve this by means of a definition of “registered intellectual property”.

One response suggested, if the Act is to continue to use the term “intellectual property”, that it would be preferable to delete the definition of the term altogether, so that the Act uses the general law meaning instead.100 That would allow the Act to keep pace with the general law meaning, as it might develop over time. I agree with that suggestion.

“Right to be a party to proceedings” ?
Some respondents did not think it was necessary to delete these words, although they did not offer an explanation for them. Other respondents were of the view that they should be removed.

It is difficult to see what these words add to the definition of “intellectual property” (if the definition is retained). Unless there is a cogent explanation for them, then my view is that they should be deleted. 
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9.3.4.2.3
Recommendations
Recommendation 377: That the definition of “intellectual property” in s 10 be deleted.
Recommendation 378: That careful consideration be given to the manner in which the term “intellectual property” is used in the Act, and if there are provisions in which the breadth of the term should be limited to registered intellectual property, that those provisions be amended accordingly.
Recommendation 379: That the definition of “intellectual property” in s 10 be amended, if it is retained, by deleting the text “(including the right to be a party to proceedings in relation to such a right)”, unless a good reason can be identified for retaining it.
9.3.4.3
Section 105 – intellectual property relating to goods
9.3.4.3.1
The issue
Section 105(1) says this:

(1)   This Act applies to intellectual property rights (including rights exercisable under an intellectual property licence), in relation to goods, in the same way as it applies to the goods, if:

(a) the exercise by a secured party of rights in relation to the goods arising under a security agreement necessarily involves an exercise of the intellectual property rights; and

(b)   the payment or obligation secured by the security interest is (in addition)

secured by a security interest that is attached to the intellectual property rights.

Section 105(2) then says, if a registration perfects the security interest over the goods, that a description of the goods in the registration or in the security agreement will be taken to include a description of the intellectual property rights or of a licence that is required to exercise them.

There is no equivalent provision in any of the Canadian PPSAs, or the NZ PPSA. The effect of s 105 is not clear. The section is likely in any event to have only

limited application. This is because the section is only engaged if the exercise by

a secured party of rights in relation to the goods “necessarily” involves an exercise of the intellectual property rights, and if the secured party has taken an “additional” security interest over the intellectual property rights.

The Replacement Explanatory Memorandum provides an example of the operation of s 105.101  It is not clear that the example is an accurate one, as the facts given in the example do not appear to capture the requirement that the obligation secured by the security interest be secured “in addition” by a security interest over the intellectual property rights. That perhaps emphasises the uncertain operation of

the section. 

101   Replacement Explanatory Memorandum para 3.30.

Consultation Paper 3 invited stakeholders to suggest ways in which the section could be made more meaningful.

Consultation Paper 3 also asked whether the section is desirable at all, as a

matter of policy. It appears to assist a secured party (eg by simplifying the process for taking security over the intellectual property rights), but adversely affects a searcher of the Register, as a search against the details of the intellectual property alone would not reveal the existence of the security interest over it.

9.3.4.3.2
Discussion of stakeholder feedback
A small number of respondents did not think that any change to s 105 was necessary. The majority of respondents were of the view, however, that the section should be deleted.

Section 105 has been a source of confusion and uncertainty. It also appears to be inconsistent with the principles that are recommended by the UNCITRAL IP Supplement, as that document recommends, in the case of goods with respect to which intellectual property is used, that a security interest in the goods should not extend to the intellectual property.102 I agree  that s 105 should be deleted.

9.3.4.3.3
Recommendation
Recommendation 380: That s 105 be deleted.
9.3.4.4
Section 106 – licences of intellectual property
9.3.4.4.1
The issue
Two responses to Consultation Paper 3 suggested that s 106 should be deleted.103
9.3.4.4.2
Discussion
Section 106(1) says this:

(1)   If:

(a) a security interest is granted in an intellectual property licence; and

(b)   the intellectual property in which the licence is granted is later transferred;

and
(c)   the licensee of the intellectual property licence continues to hold the licence after the transfer;

the security agreement that provides for the security interest binds every successor in title to the licensor of the intellectual property licence to the same extent as the security agreement was binding on the licensor.

Section 106(2) provides a similar rule for sub-licences.

Section 106 provides in effect that a transferee of intellectual property is bound

by a security interest over a licence of the intellectual property, to the same extent that the transferor was bound. The responses pointed out, however, that a security interest granted by a licensee does not ordinarily bind the licensor, so that the section is unlikely to be engaged.

102   UNCITRAL IP Supplement, paras 108 to 112 and recommendation 243.

103   SP, CP3 page 26; JLF, CP3 page 23.

I agree  with those responses. Section 106 is only likely to be relevant if a licensor of intellectual property has agreed with the licensee’s secured party that it will be bound by the terms of the licensee’s security interest. If the parties have gone to the effort of entering into such an agreement, then it would be open to them to provide in that agreement that the licensor must ensure that any future transferee of the licence will be bound by the agreement as well. I do not see why the Act needs to pre-ordain that outcome.

I am mindful, however, that stakeholders generally have not had an opportunity

to comment on this proposal. For that reason,  I propose to recommend that it be deleted, but that Government afford stakeholders an opportunity to speak against that recommendation before it is implemented, and that Government decide whether to retain or delete the section in light of any such additional feedback.

9.3.4.4.3
Recommendation
Recommendation 381: That Government ask stakeholders whether s 106 should be retained and, if no good reasons are put forward for retaining
s 106, that it be deleted.

9.4 
Layout of the Act,  and related matters
9.4.1
Location of mechanical and other supporting provisions
9.4.1.1
The issue
Many of the submissions made the point that the Act is very complex and hard to work with. The very size of the Act makes the task of approaching it a daunting one, and the volume of material in it increases the risk that a reader who is trying to understand how the Act affects a particular transaction might inadvertently miss a provision that is relevant to their analysis.

The Act deals with a complex area of law, and will never be able to be short and simple. The Act is much longer than the Canadian PPSAs and the NZ PPSA, however. The Sask PPSA runs to 92 pages, and the body of the NZ PPSA has
123 pages. The Act, in contrast, has 308 pages. Many of the recommendations in this report will help to simplify and so shorten the Act, but even if those recommendations  are adopted, the Act will still be significantly longer than
its peers.
Much of the additional content of the Act deals with what might loosely

be described as machinery or implementation matters. These are provisions

that do not directly affect the application of the Act to businesses or consumers on a day-to-day basis, but help to ensure that the Act works effectively as a matter of Australian law. While important, they do add greatly to the bulk of the Act, and make the Act more difficult to understand and use, particularly as the machinery and implementation provisions are interspersed throughout the body of the Act.

One easy way to make the Act much less unwieldy and much more approachable would be to remove the machinery or implementation provisions from the main body of the Act. They could be moved, for example, into Schedules at the back

of the Act. An even more effective option, though, might be to relocate them into a separate piece of legislation altogether, into what might be called for example a PPS (Constitutional, Judicial and Other Supporting Provisions) Act.

Consultation Paper 3 suggested that the provisions that might be able to be relocated in this way could be most, or all, of:

•
Part 5.2 (establishment of the Register)

•
Part 5.5A (conditions on access to data through the Register)

•
Division 2 of Part 5.6 (administrative and judicial processes for amendment demands)

•
Parts 5.7 to 5.9 (management of the Register and establishment of the office of the Registrar)

•
Part 6 (judicial proceedings)

•
Part 7.3 (constitutional matters)

•
Part 7.4 (relationship between the Act and other laws)

•
Part 8.7 (forms and regulations)

•
Parts 9.1 to 9.4 (transitional matters).

This would reduce the length of the Act from its current 308 pages by a little under one third, to around 220 pages. It would then be desirable to include some notes

in the Act in appropriate places to direct readers to relevant parts of the supporting legislation, but the resultant Act would still be much shorter and easier to navigate around than the Act in its current form.

This suggestion might seem to be more cosmetic than substantive, and at one level it is. However, part of the current difficulty with the Act is that users are

put off by its very bulk. Shortening the Act in this way would make it much less daunting and much more accessible than it is at present, in a way that does not compromise the value of its content to businesses or consumers.

9.4.1.2
Discussion of stakeholder feedback
A number of respondents argued that the Act should not be split in this way, and that it is convenient to have all the current contents of the Act in the one place. The majority of respondents were of the view, however, that it would help to make the Act easier to use if background material could be moved to a separate piece of legislation.

Some responses suggested that further thought might need to be given to just which parts of the Act should be separated out. A number of responses suggested, for example, that the provisions dealing with amendment demands, in Division 2 of Part 5.6, should stay in the Act. I can see good sense in that suggestion, and agree that those provisions could usefully remain in the Act.

Everyday users of the Act are very unlikely to be concerned with the constitutional, judicial and other supporting provisions in the Act. Those provisions are only rarely referred to in my experience, and even then are only referred to by experienced practitioners who should not be too inconvenienced by the fact that they are in a different piece of legislation. In my view, the Act as a whole would be much more accessible for the great majority of users, if it were split up in this way.

9.4.1.3
Recommendation
Recommendation 382: That the constitutional, judicial and other supporting provisions in the Act be relocated into a separate piece of supporting legislation.
9.4.2
Other changes relating to presentation
9.4.2.1
Reorganise the contents?
9.4.2.1.1
The issue
Two submissions suggested that the accessibility of the Act could be enhanced if some of its contents were reorganised.104
9.4.2.1.2
Discussion
The contents of the November 2008 Exposure Draft of the Bill for the Act was substantially restructured in 2009, in response to a recommendation to that effect by the Senate Standing Committee on Legal and Constitutional Affairs.105
The contents of the Bill were re-ordered in a way that made them much more accessible than had been the case in the first two public drafts.

Despite that work, there may well be further ways to re-order the material in the Act to make it more user-friendly than it is at present. I agree  that it would be valuable to bear this in mind as the Act is being amended in response to the other recommendations in this report.

9.4.2.1.3
Recommendation
Recommendation 383: That Government consider, as part of redrafting the Act, whether other changes can be made to the location of the Act’s provisions that would make the Act easier to work with.
9.4.2.2
The term “grantor”
9.4.2.2.1
The issue
One submission drew attention to the fact that the Act uses the term “grantor” to describe the person who gives a security interest.106 This is different to the overseas models, all of which refer to that person as the “debtor”. The submission suggested that this was confusing, and recommended that the terminology in the Act be conformed to the overseas models – that is, that references in the Act to “grantor” be changed to “debtor”.
The drafters used the term “grantor” in order to draw a distinction between the person who grants a security interest, and the person who owes the obligation that is secured by the security interest. In most cases they will be the same person,

104   AFC, S1 att B page 20; DIFA, S1 att B page 7.

105   Report by the Senate Standing Committee on Legal and Constitutional Affairs into the Exposure Draft of the Personal
Property Securities Bill 2008 (March 2009), para 4.19.

106   DT, S2 page 5.

but that is not necessarily the case, and the roles are conceptually quite distinct. The distinction is in my view a very helpful one, and one that reflects the way in which practitioners in Australia distinguish in their minds between the two roles.

Consultation Paper 3 supported the fact that the Act uses the term “grantor” rather than “debtor” to describe the person who gives the security interest, even though this approach differs from the overseas models, and expressed the view that this should not be changed.

9.4.2.2.2
Discussion of stakeholder feedback
A small number of respondents were in favour of conforming to the overseas models and referring throughout the Act to a “debtor” instead of a “grantor”. The great majority, however, were of the view that the Act should continue to use the term “grantor” to describe a person who grants a security interest, rather than “debtor”. That is my view as well.

9.4.2.2.3
Recommendation
Recommendation 384: That the Act continue to use the term “grantor”
rather than “debtor” to refer to the person who grants a security interest.
9.4.2.3
The name of the Act
9.4.2.3.1
The issue
This report has noted that there is still an undesirably low level of awareness of the Act in the small business community, and of the impact that the Act can have on a business’s operations and assets.

One submission suggested that the very name of the Act contributes to this lack of awareness.107  The submission argued that is because some businesses see

the words “personal property” in the title of the Act, and then assume that the Act is not relevant to them because it only applies to property that people hold in a personal (ie non-business)  capacity.

There is some precedent for using a different title for legislation like the Act. For example, a number of Pacific Island nations have enacted legislation along the lines of the Act in recent years, and at least one of them uses the expression “secured transactions” in its title, rather than “personal property securities”.108
I can see that the term “personal property securities” might leave a reader with the impression that the Act only applies to non-business  assets. I can also see that an expression along the lines of “secured transactions” would respond to the concern identified in the submission. That term would of course overstate the reach of

the Act, as the Act does not apply to all secured transactions (for example, it does not apply to secured transactions involving land), but it could be said that it is preferable for the title of the Act to slightly overstate its reach, rather than to understate it. 

107   CAFBA, S1 page 2, restated in CAFBA, S2 page 1.

108   See the Secured Transactions Act 2008 (Solomon Islands).

Consultation Paper 3 made the point that it might have been appropriate, if we were starting afresh, for the Act to be entitled “Secured Transactions Act” rather than “Personal Property Securities Act”. As the Act has now been on the statute books for almost 5 years, however, Consultation Paper 3 expressed the view that it would be counter-productive, and potentially the source of even more confusion, if we were to change its name at this stage.

9.4.2.3.2
Discussion of stakeholder feedback
A small number of respondents were in favour of changing the name of the Act. The great majority agreed, however, that the name of the Act should remain as is.

9.4.2.3.3
Recommendation
Recommendation 385: That the name of the Act not be changed.
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10.1 
Implementing the changes
10.1.1
Inter-dependent nature of the recommendations
I have made many detailed recommendations for amendments to the Act and the Register in this report. Many of those recommendations are inter-dependent, in that the content of many recommendations  relies on other recommendations being adopted as well, or is only relevant if another recommendation is not adopted. I have endeavoured  to identify these inter-dependencies in some of the recommendations, but the intricacy of the subject matter meant that this was not always possible.

For that reason,  I urge Government to adopt my recommendations, as far as possible, as a package. If that is not possible, and there are some recommendations with which Government elects not to proceed, then careful consideration will need to be given to the consequential effects that this could have for other recommendations as well, and the course of action in relation to those other recommendations may need to be adjusted.

10.1.2
A more collaborative drafting process?
Finance is the life blood of our economy. It plays a key role in almost all areas of economic activity. Our economy is complex, and this means that the financier’s tools of trade are complex as well.

The drafters of the Act were faced with an almost insurmountable challenge, as they were being asked to rewrite the rules for secured finance without the benefit of having had extensive first-hand experience of how those rules work in commercial practice. The (perhaps inevitable) outcome was that the details of the Act are often not reflective of the way that secured finance functions in

Australia. This has made it more difficult for financiers to provide secured finance to businesses and consumers in some contexts, rather than easier, and so has hampered the ability of the Act to achieve its objectives.

I urge Government to approach the task of drafting amendments to the Act differently, this time around. Rather than expecting the Office of Parliamentary Counsel (OPC) to draft the legislation alone, I believe the Act will only achieve the best possible outcomes if the drafting process is conducted as a collaborative process that involves all of the OPC, the Attorney-General’s Department and the private sector. In particular, Government should seek private-sector input into the drafting before any Bill is released for public consultation, because it is inevitably more difficult to change the language of a Bill once it is in the public domain. And comments made through a public consultation process can often be difficult to reconcile with each other, leading to the risk that important changes may end up not being made.

I acknowledge  that a collaborative drafting process along these lines may not

be reflective of Government’s usual procedures for the preparation of legislation. The Act is an unusual piece of legislation, however, in that it is almost entirely facilitative in nature – that is, the purpose of the Act is not to impose restrictions on business behaviour, but rather to facilitate it. This means that the interests of

Government and business are largely aligned, in that both want the Act to succeed in its objectives. OPC has the skills in drafting legislation, and the private sector

has the hands-on knowledge of how the finance sector works in practice, and the

be brought together in the shaping of its language. Private-sector input can also help Government to explain the proposed changes to business in a way that will resonate with its audience.

Even with such an approach to the drafting, it will be important for Government to release a consultation draft of the Bill before it is introduced into Parliament. That will give the broader business community and consumer groups an opportunity

to provide Government with feedback on the Bill as well, before the Bill begins its official Parliamentary journey.

Recommendation 386: That Government engage private-sector input in the drafting of the Bill for the amending legislation, in addition to then releasing the draft Bill for public consultation.
10.1.3
Dealing with the open issues
There were a number of topics on which I was not in a position to make specific recommendations in this report. They fall into two broad categories:

•
Topics on which I did not have sufficient information to form a view, or for which stakeholder feedback indicated that more discussion was appropriate. A good example of this is the treatment by the Act of intermediated securities and other investment assets (Recommendations 64 to 76).

•
Topics that relate to matters of particular interest to States and Territories, in particular the exclusion from the Act of statutory licences, water rights and fixtures (Recommendations 31, 40 and 42).

I am hopeful that the first category of topics can be progressed quite quickly, and that an appropriate way forward can be identified without delaying the overall timetable for implementing other recommendations.  I am aware, however, that inter-governmental processes may necessitate a longer lead-time for determining a way forward on the second category of topics, and would not want that to delay implementation of other recommendations.  I recommend that Government

proceed with implementing  all other recommendations as soon as possible, and if necessary defer implementation of any changes that might flow from this second category of unresolved topics until a later date.

Recommendation 387: That Government proceed if necessary with amendments to the Act in two stages, by deferring any amendments on matters relating to statutory licences, water rights and fixtures, if necessary, for enactment at a later date.
10.1.4
Managing transitional issues
Amending legislation as complex as the Act will itself be a complex task. In particular, great care will need to be taken to ensure that the amendments do not inadvertently upset existing positions. Business will also need to be allowed sufficient time to adjust their processes to reflect the changed rules.

To give just a few examples:

•
Where an amendment is made to clarify the meaning of a provision, it should be made clear, where appropriate, that the amendment is not necessarily changing the meaning from the current language.

•
If the collateral classes are changed, care will need to be taken in the way that the existing classes are mapped across to the new structure.

•
If Government accepts my recommendation that financial institutions should no longer be able to rely on their AML/CTF Act data for grantor details in

a registration (Recommendation 107), Government should allow financial institutions an appropriate transitional period to respond to the change. The change should also not upset the validity of existing registrations.

The devil for all this will be in the detail. This is another respect in which it will be critical for Government to work collaboratively with the business community in the drafting of the provisions.

Recommendation 388: That Government obtain appropriate private- sector input into the crafting of the transitional provisions.
10.1.5
Managing the lead-up to the commencement date for the amendments
The passage of the amending legislation will be a key step in the reform process, but will by no means signal the end of the reform project.

Many of the amendments that I have recommended  will affect the processes that secured parties and others use when they make, amend or search for registrations. Many of the changes will directly impact the functioning of the Register, and will require amendments to be made to the software that drives it.

One of the frustrations that are currently encountered by users of the Register is the fact that the Register’s capabilities do not always match the content of the Act itself. This may have been caused by the fact that the software design for the Register was settled before the content of the Act had been finalised. It will be important, in my view, to ensure on this occasion that any re-write of the software for the Register is not completed until after the amending legislation has been finalised, and that the outputs produced by the revised software are tested carefully against the content of the amended Act, to minimise the risk that this could happen again.
Apart from that, it would be valuable for Government to repeat many of the implementation steps that it took in the lead-up to the commencement of the Act in January 2012. Importantly, this should include affording business and other users ample opportunity to test the amended Register in a test environment,
and to develop and test amendments to their own systems, before the go-live date. I anticipate that both Government and the private sector will also be able to identify improvements to the processes that were followed in the lead-up to the commencement of the Act, with the benefit of having been through that experience.
It will be important, to ensure business confidence in both the process and its outcomes, that Government develop its implementation plan in close collaboration with the business community. This could perhaps be done, for example, through AFSA’s consultative forums.

Recommendation 389: That Government develop and publish a detailed implementation plan for the period leading up to commencement of the amending legislation, in collaboration with the business community (such as through AFSA’s consultative forums).

10.2 
A fresh education campaign
10.2.1
Introduction
As I noted in Section 3.1.1 above, Government went to considerable lengths to inform the business community and the broader public about the Act in the lead-up to its commencement in January 2012. Despite these efforts, it was clear from submissions that awareness of the Act and its implications remained

low, especially among small businesses and, I expect, the broader community as well. I anticipate  that levels of awareness of the Act are much higher among the small business community now than they were three years ago. As submissions pointed out, though, much can and should still be done to raise awareness levels even further.

The passage of amendments to the Act will provide the Government with a

timely and relevant opportunity to launch and conduct a fresh education campaign. As I see it, such a campaign could have two quite distinct strands of activity:

•
an awareness campaign, to raise general awareness of the Act and its potential impact among businesses and consumers who are not yet sufficiently aware of it; and

•
an education campaign, to improve levels of understanding of the intricacies of the Act among businesses and their advisers.

10.2.2
Awareness–raising
10.2.2.1
Small businesses
Small businesses are affected by the Act in a range of ways: as secured parties, as grantors, and as potential buyers or lessees of property that might be subject to a security interest.

A large number of submissions emphasised the importance of conducting a targeted business information campaign, to improve small business awareness of the Act and of its implications.1  A number of those submissions included helpful suggestions for how this might be done, such as by targeting small business advisers such as accountants, lawyers and other business advisers.2  Other Government agencies such as the Small Business Commissioner could also be engaged in the campaign.3 And, of course, industry organisations will also need

to play a central role.

Recommendation 390: That Government develop a targeted yet multi- faceted campaign, in the lead-up to the amendments to the Act coming into operation, to increase levels of awareness among small businesses of the Act and its implications.
10.2.2.2
Consumers
The review has not received much input on the question of the extent to which consumers are aware of the Act. The Consumer Action Law Centre (CALC)
has informally expressed the view, however, that levels of awareness among consumers are low.

This is perhaps unsurprising. Unlike small businesses, who can be affected by the Act on a regular if not daily basis, consumers are likely to be affected by the Act only when they buy or sell a motor vehicle or boat, and need to search the Register for encumbrances. CALC expressed the view, however, that consumer awareness is low even in these circumstances, and that is undesirable. It may be that levels of awareness among consumers are no lower than they were under the previous REVS regimes, but even if that is correct, steps should still be taken to improve the situation.

Submissions did not include any recommendations on how to respond to this concern, and it is not an area on which I am able to contribute any particular insights. It is nonetheless a concern that Government should address.

Recommendation 391: That Government develop and implement steps to raise awareness among consumers of the importance of searching
the Register before purchasing a motor vehicle or boat, particularly in a private transaction.
10.2.3
Education
Even businesses that are aware of the Act have found it difficult to understand.

That message was clear from many of the submissions, as I noted in Section 3.1.2 of this Report. Many legal advisers face the same challenge, as smaller firms and sole practitioners in particular do not have the time and resources that they would need to invest in order to develop a proper understanding of the Act and its many complexities.

As I observed  in the Interim Report, a range of materials, from fact sheets to online tutorials, are currently available on the Register website.4 These materials are designed to assist users to gain a general understanding of the Act and its purpose, and to guide them through the registration process. Further assistance on the registration process is also available by calling the National Service Centre. Some of this assistance is currently targeted to particular business types and activities.
There is scope for this material to be reviewed and for consideration to be given to the best means of presenting the information to the target audience. For example, this could include greater use of case studies or additional online tutorials. Consideration could also be given to greater use of available communication channels between Government and business (such as the

4
Interim Report, page 38.

Government’s Single Business Service) to help raise awareness of the Act and the

Register and push information out to those businesses who need it.

It is not the role of the Government, though, to provide legal advice. In circumstances where legal services are too expensive for individual businesses, there is a role for industry organisations to play in developing and providing further education and guidance. A number of organisations do currently provide a range of support services to their members.

There are a number of measures and strategies that could be employed to raise awareness and deliver education to small businesses. Further consultation is needed between Government, affected businesses and their advisers to determine the most appropriate strategy and mechanisms for ensuring that small businesses receive good explanatory information and guidance. The strategy should be multi- facetted, and should target those industries that are in greatest need of assistance (such as retention of title suppliers, the hiring industry and other small businesses).

A number of submissions also made some specific suggestions of ways in which the level of understanding of the Act across the business community might be improved. Veda Advantage suggested, for example, that a minimum level of understanding of the Act and the Register might be mandated as part of initial accreditation or ongoing professional development requirements for both accountants and lawyers.5 The Australian Institute of Credit Management

proposed that Government engage a suitable industry body to deliver education to small businesses.6  The Combined Small Business Alliance of Western Australia suggested that the Act could perhaps be simplified into a Fact Sheet for small businesses.7  And the Law Institute of Victoria queried whether there could be scope to establish a private ruling system, to clarify issues of uncertainty.8
It is my hope that the amendments that I have recommended  in this report will help to make the Act easier for all to understand.  I also hope that this report itself will become a useful resource for legal advisers and others who are endeavouring to understand how the Act works in practice. It is clear, though, that much else can and should be done to improve levels of understanding of the effect of the

Act across the business community at large. It would be inappropriate for me, however, to attempt to spell out the detail of such an education campaign. That, again, is a proper task for Government, in collaboration with the private sector.

Recommendation 392: That Government develop and implement a campaign to increase understanding among businesses and their advisers of the detailed effect of the Act, and take other steps that could assist businesses on an ongoing basis to understand how the Act affects them and how best to take advantage of it. 

5
Veda, S2 page 6.

6
AICM, S2 page 32. AICM also suggested that a proportion of registration fees could be dedicated to funding such an education program.

7
CoSBA, S1 page 1.

8
LIV, S2 page 2.

10.3 
Should there be a further review?
The introduction of the Act required many businesses to make extensive changes to their systems, documents and operating procedures. It is likely that the amendments that flow from this report will trigger a need for businesses

to make another round of changes, although hopefully of nowhere near the same magnitude.

Once the next round of amendments has been implemented,  I expect that businesses would prefer that the Act not be amended again for some time, unless some particularly pressing issue were to emerge that needed to be addressed quickly. Financial institutions in particular are facing legislative change on many fronts, and I am confident that they would appreciate a period of stability (as far as the Act is concerned).

That is not to say, of course, that the Act should now be left alone indefinitely.

The experience in other jurisdictions, especially in the United States and Canada, has been that there can be developments in market practice or other reasons why it might be appropriate to revisit aspects of the Act from time to time, and Government should remain open to suggestions to that effect from the business

community. It would also be desirable for Government, after an appropriate period (for example five years), to invite stakeholders to indicate whether are any aspects of the Act that it might be desirable to amend. I do not think, however, that this needs to be enshrined in the Act, or that the Act otherwise needs to require that it be reviewed again within a specific timeframe.

It is my hope that this report will achieve the objectives that led to the inclusion of s 343 in the Act, and that a further review of the nature contemplated by s 343 is not needed. That would allow s 343 to be repealed.

Recommendation 393: That Government consult with business and other stakeholders in 5 years’ time, to determine whether there is a need for further reform of the Act.
Recommendation 394: That s 343 be repealed.
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Annexure B

Criteria used to assess proposed amendments
(Reproduced from the Interim Report)

1.
Overall objective
(a)
The objective of the Act is to facilitate the creation and enforcement of security interests in personal property, and to provide rules to regulate their legal effect.
Commentary
The rules for the creation of security interests should not attempt to prescribe the form that parties must use. Rather, the Act should simply identify the outcome that a transaction needs to achieve, if it is to create a security interest that is effective for the purposes of the Act, and otherwise leave it to the parties to choose how they want to document the arrangement between them.
The rules regarding the legal effect of a security interest should encompass the effectiveness of the security interest as against third parties such as other secured parties, buyers and lessees.
The rules regarding enforcement should be facilitative, in that they should not limit the enforcement remedies that the parties may agree to include in their transaction. Rather, the rules should provide a set of enforcement remedies that are available for a secured party to use in transactions where the security agreement itself does not contain enforcement mechanisms, or instead of contractually agreed remedies if the secured party prefers.
The Act should also deal with appropriate ancillary matters, such as:
•
how to decide when the Act applies; and
•
matters relating to the operation of the register.
(b)
The focus of the Act should be on interests that in substance secure obligations.  When considering the extent to which the Act should also apply to interests in property that do not secure obligations,  the following factors should be taken into account:
•
whether the interest is of a type that is sufficiently  common in or important  to our economy that it is appropriate  to consider extending the regime to include it; and
•
whether the overall benefit of including the interest in the Act (or in chosen aspects of the Act) will outweigh any detriment from doing so.
Commentary
One of the key “mischiefs” that is the target of legislation such as the Act is the so-called “evil of apparent ownership” – the risk that a third party may be misled by the apparent owner of property into believing that the apparent owner can give the third party a better interest in the property than is actually possible.
This risk can arise if the third party has no independent means to determine whether another person might already hold a conflicting interest in the property.
The Act aims to reduce this risk, by providing that a secured party puts its security interest at risk if it does not take steps that make it possible for a third party to learn of its existence. Those steps are referred to in the Act as “perfection”.
There are many other types of circumstances, beyond the granting of security interests, in which a person can appear to have a greater interest in property than is actually the case. For example, a person may simply be in possession of another person’s tangible property, either temporarily or on a long-term basis. A person may hold another person’s intangible property as custodian, or as their nominee. It would not be practicable for the Act to deal comprehensively with
all circumstances  in which apparent ownership of property is divorced from its true ownership. This reality was acknowledged by the Law Reform Commission of Saskatchewan in its report “Proposals for a Saskatchewan Personal Property Security Act” in July 1977, in which it made the following observation:
It is totally unrealistic to attempt to bring within the scope of the Act every kind of transaction in which deception results from a separation of interest
and appearance of interest. However, it is realistic to include in the registration and perfection system of the Act certain types of transactions which, because of their commercial importance, are likely to continue to produce significant disruption if left out.
Rather than ignore other types of potentially-misleading transactions completely, however, the practice in jurisdictions that have legislation like the Act has
been to include a subset of those other transactions within the legislation.
In some jurisdictions (such as Saskatchewan), the selected subset consists of transactions which, as noted in the quotation above, are likely to produce significant disruption if they are left out, because of their commercial importance. In other jurisdictions, the selection has been adopted from predecessor legislation, without necessarily undertaking a full fresh scrutiny of whether the factors that led to that selection in the other jurisdiction were also relevant in the adopting jurisdiction.
When considering proposals to amend s 12(3), we should consider whether the proposed amendments would help to ensure that s 12(3) captures the appropriate types of interests, and only the appropriate types of interests.
2.
Balance
The rules should strike an appropriate  balance between the interests of secured parties, and the interests of third parties that take or may want to take a competing interest in collateral, such as:
•
other secured parties; or
•
buyers or lessees.
Commentary
This is the principle that is likely to inspire the most debate. Different market sectors will understandably want to ensure that their commercial positions remain as robust
as possible under the Act. However, it will not always be possible to structure the rules in the Act in a way that provides all parties with the level of protection that they desire. Indeed, in many situations (such as the application of the priority or taking free rules), it may only be possible to protect one person at the expense of another. The rules need to find a balance between the legitimate expectations of the affected stakeholders.
3.
Simplicity
Each rule should be expressed as simply as is possible without compromising the ability of the rule to achieve its purpose.  It should be clear for each rule what the purpose of the rule is, and how that purpose fits with the overall purposes of the regime. The rules should apply consistently,  across all types of personal property and security interest, unless there are good reasons to the contrary (such as a desire to facilitate particular business practices or policy objectives). Taken as a whole, the rules should produce clear and predictable outcomes for business and other stakeholders.
Commentary
It is important to express rules as simply as is possible, so that it is as easy as possible for readers to understand what the rules mean, and how they can work with them.
Commerce, however, is complex. The Act needs to reflect and respond to that
reality, and not stifle commercial creativity by imposing “one size fits all” requirements. Because the complexity of commercial life will necessarily require that there be corresponding complexity in the Act, it will be important to monitor the extent of that complexity, and to resist the urge to over-complicate the Act by providing exceptions or sub-rules to deal with particular fact patterns, or by including “avoidance of doubt”
clarifications, unless they are truly necessary. As far as possible, potential uncertainties or complexities should be dealt with through careful formulation of the primary rules, rather than by means of exceptions or supplementary qualifications.
This is again a question of finding the right balance. We should resist the urge to
over-complicate the Act, but also be mindful of the need, to quote Albert Einstein, to
“make everything as simple as possible, but not simpler”.
4.
Comprehensiveness
The rules should be as all-embracing  as possible. They should apply to all types of personal property and all types of security interest, unless there are clear policy reasons for an exception.
Commentary
This is a broader application of the “simplicity” principle. Carve-outs from the Act complicate the Act itself. They can also complicate outcomes for those who want to take an interest in the property, or to enter into a transaction, that is carved out. This is because excluding a type of property or transaction from the Act does not mean that the property or transaction can then operate free of any legal rules at all. Rather, it means that a different set of rules need to be identified and applied, and that could
well result in increased complexity and uncertainty for those involved, rather than less.
5.
Flexibility
The rules should be as flexible as possible. They should accommodate  current market structures and business practices, but also be flexible enough to respond to changes to them. They should allow parties the freedom to structure their agreements as they see fit, unless there are policy reasons to the contrary (such as the need to protect consumers). They should include as few formal requirements as possible.
Commentary
Some care needs to be taken in the pursuit of this principle, as too much flexibility can degenerate into uncertainty. Also, while it is important that the Act not focus entirely
on current market practices and conditions, and that it be able to accommodate new developments as well, the primary focus of the Act should be on ensuring that it produces appropriate and meaningful outcomes for Australian businesses and consumers today.
6.
Transparency
The rules should aim to provide transparency in relation to the existence of security interests, through mechanisms that enable third parties to determine whether an item of a person’s property may be subject to a security interest.
Commentary
This principle targets the “evil of apparent ownership” mentioned earlier. A key objective of the Act should be to provide mechanisms that make it possible for third parties to determine whether a security interest may exist over a particular item of property. This is the role performed by the three main modes of perfection under the Act – registration, possession and control.
A third party will however not always be able to detect whether an item of property is subject to a perfected security interest. For example, the Act provides for circumstances in which a security interest will be deemed to be perfected, either temporarily or permanently, in a manner that will not be apparent to third parties. It is also possible for a security interest to be perfected by control in a manner that is not visible to outsiders. And even registration provides no more than an indication that a security interest might be attached to property. Trade-offs of this kind are inevitable, given the need to balance the practicalities of the perfection process against the information needs of third parties. When assessing the mechanics of the various modes of perfection, however, it is important to remember why perfection is there, and to ask whether it is achieving its purpose.
7.
Fit
The rules should be able to function in harmony with the balance of our law.

Commentary
The Act is not a self-contained set of rules that operate in isolation from the balance of our laws. Rather, the Act is just one component of our legal system generally, and needs to be able to function in harmony with it.
The Commonwealth Government has gone to considerably lengths to amend other legislation to adopt the terminology and concepts of the Act. State and Territory Governments have done this to a rather lesser degree.
The Act needs to be able to produce meaningful outcomes when interpreted and applied against the background of our laws generally. Other parts of Australia’s commercial law framework, and the expectations that underpin that law, are very different to the laws and expectations that applied in the United States in the 1950s, when Article 9 was introduced. The same can be said (albeit to a lesser extent) in relation to the corresponding legislation in Canada and New Zealand. Terminology or structures that achieve meaningful outcomes in the overseas legislation may not work here. The drafting of the Act needs to take this reality into account.
This is clearly something of an aspirational set of targets. The complexity and innovativeness of the Australian economy, together with the inherent ambiguity of the English language, make any of these principles difficult if not impossible to realise in full. There is a degree of overlap between some of the principles, but others are in

tension with each other, in that it may only be possible to pursue one principle in some
circumstances if this is done at the expense of another. Where these conflicts do
arise, they will need to be resolved by determining where the appropriate balance lies, looking back as needed to the over-arching objectives [of the Act].
Annexure C
Explanation of the unitary model’s approach to the concept of “rights in the collateral”, and related matters
1.
Introduction
Section 5.1.2 of the report noted that two models had been proposed to explain the implications of the requirement in s 19(2)(a) that a security interest will only attach to collateral if the grantor has “rights in the collateral”. The report refers to the two models as the “unitary” model and the “possession” model.

This annexure seeks to explain how the unitary model works in practice, by showing the outcomes that it produces in a range of fact patterns.1
2.
The model explained
(a)
The starting point. The starting point for the unitary model is nemo dat quod non habet – you can only give what you have.2 If a person has possession of property but not under a transaction that gives rise to a security interest, then they can only give security over that possessory interest in the property (or as some put it, the security interest is bounded by the grantor’s own limited interest in the collateral).

Some practitioners have expressed the concern that the phrase “rights in the collateral” might mean that a person who has some rights in an item of property can grant a security interest over all of it – for example, that a part-owner of a racehorse could grant a security interest over the whole racehorse, not just over the part interest. That is not possible under this model, however, because of the nemo dat rule, as a part-owner of property can only give security over that part interest, not over the property as a whole.

(b)
In-substance  security interests. If a transaction gives rise to an in-substance security interest in relation to collateral under s 12(1), the unitary model says that the Act treats the grantor as if it had ownership of the collateral, even if that is not the case at general law. Seen this way, nemo dat does not prevent the grantor from giving security over the collateral to another secured party, or from selling it (whether subject to the security interest or free of it), because in the eyes of the Act the grantor is in substance the owner.

(c)
Deemed security interests. The same follows under a transaction that gives rise to a deemed security interest under s 12(3). Because the Act characterises the transaction as giving rise to a security interest (albeit a deemed security interest), the unitary model says that the Act treats the grantor as if it were the owner of

the collateral, even if that is not the case at general law. This explains why the grantor can grant security over it to another secured party, or sell it (either subject to the deemed security interest, or free of it). 

1
The report recommends that proponents of the “possession” model be provided with an opportunity to prepare a corresponding table for that model as well, so that the outcomes under the two models can be compared.

2
This is also the starting point for the alternative “possession” model.

(d)
Effect of a lease on an existing security interest. Because the Act treats the grantor of a security interest as if it were the owner of the collateral (whether or

not that is the case at general law), if a security interest arises under a transaction under which the secured party has title, the Act treats the transaction as resulting in a transfer of the collateral from the secured party to the grantor (with the secured party then taking the security interest back). If the secured party had

itself previously given a security interest over the collateral to another secured party, then that security interest may or may not remain attached to the collateral, depending on whether it is extinguished by s 32 or affected by the taking free rules. If it does remain attached, it will generally prevail over security interests granted by the grantor/transferee, under ss 66 to 68.

3.
Other relevant considerations
(a)
Effect of a transfer on the identity of the grantor of an existing security interest. If collateral that is subject to a security interest is transferred in a way that leaves the security interest attached to the collateral after the transfer, then the Act treats the transferee as becoming the grantor of the security interest.

In other words, if the transfer arises under a transaction (such as a lease) that gives rise to a security interest, then the grantor under that security interest becomes the grantor of the prior security interest as well. The transferor-granted security interest will no longer be perfected by any registration that the holder of the security interest may have made against the transferor, as the transferor is

no longer the grantor. Rather, the transferor-granted security interest should be temporarily perfected under s 34.

If the transferee then sells the collateral, the buyer will take free of the existing security interest under s 52, unless the secured party has reperfected (eg by registration against the transferee). If the transferee grants another security interest over the collateral, the transferor-granted security interest will generally prevail under ss 66 to 68. And the transferor-granted security interest should survive an insolvency of the transferee despite s 267, as it was perfected (even though only by way of temporary perfection).

(b)
Effect of a transfer if the security interest does not remain attached to the collateral. If collateral that is subject to a security interest is transferred in such a way that the security interest does not remain attached to the collateral (whether that is because of the operation of s 32 or of a taking free rule), then the security interest will attach instead to the rights that the transferor receives in exchange for the transfer, as proceeds.3 If the transfer was under a lease (see paragraph

2(d) of this annexure), then the secured party’s remaining interest in the original collateral will only be indirect, via the lessor/transferor’s interest under the lease (as that will be the proceeds that the lessor/transferor received in exchange for the original collateral, and the secured party will now have direct security over those proceeds instead). The strength of that indirect interest will depend in large part on whether the lessor perfects its interest under the lease as a PMSI, in accordance with s 62. 

3
Except in the unlikely event that the secured party has agreed otherwise – see s 32(1)(a), discussed  in Section 7.4.3 of the report.

4.
Testing the model against representative fact patterns
The attached table shows the results produced by the unitary model in a range of fact patterns. In each of the fact patterns, A owns collateral, and has given a perfected security interest over the collateral to B. A then deals with the collateral in favour of C, and C then deals with the collateral in favour of D. This is what the academic literature calls an A-B-C-D problem. Diagrammatically, it looks like this:

Security interest, perfected by registration against A
A
B
Dealing
Dealing
C 
D
or security interest
The A-C dealings examined in the attached table are: (1)
a short-term rental (that is not a security interest); (2)
an outright sale for cash;

(3)
an outright sale, with security back for the unpaid purchase price; (4)
a sale on retention–of-title terms;

(5)
a finance lease or other lease that is an in-substance security interest; and

(6)
a lease that is a PPS lease, but is not an in-substance security interest.

Each of dealings  (3), (4), (5) and (6) results in C granting a security interest over the collateral to A. As a sub-variable of each of those dealings, the table examines what happens if that security interest is either perfected or unperfected.

As a further sub-variable for each of those fact patterns, the table also examines what happens if the dealing by A to C allows C to take the collateral free of B’s security interest, or is subject to B’s security interest.

The table then examines the outcomes produced by the model if C either sells the collateral to D, or if C grants D a security interest over it. The table also examines what happens if C becomes insolvent.

How the model works in practice
	
	Fact pattern
	Outcome

	
	A…
	C takes its interest…
	C then…
	

	1
	rents the collateral to C under a short- term lease that
is not a security interest.
	subject to B’s security interest.
	sells to D.
	D only gets C’s possessory rights under the lease, subject to B’s security interest.4

	
	
	
	gives D a perfected security interest.
	D vs A: A wins.5
D vs B: B wins.6

	
	
	
	becomes insolvent.
	A’s interest: survives.7
B’s interest: survives.8

	
	
	free of B’s security interest.
	sells to D.
	D only gets C’s possessory rights under the lease, free of B’s security interest.9

	
	
	
	gives D a perfected security interest.
	D vs A: A wins.10
D vs B: D wins, in a limited way.11

	
	
	
	becomes insolvent.
	A’s interest: survives.12
B’s interest: survives.13


4
C’s transaction with A does not give rise to a security interest, so C is not treated by the Act as if it were the owner of the collateral. All that C can sell to D is C’s possessory rights under the lease, subject to B’s rights under its security interest.

5
C’s ability to give a security interest over the collateral to D is bounded by C’s own limited interest in the collateral (or put another way, C can only give a security interest to D over its possessory rights to the collateral), so D’s rights to the collateral are no greater than C’s.
6
B has security over A’s ownership interest in the collateral, while D’s security interest is bounded by C’s own limited interest in the collateral (that is, D only has security over C’s possessory rights under the lease).

7
Section 267 is not relevant, because C is not the grantor of a security interest.

8
Section 267 is not relevant, because C is not the grantor of a security interest.

9
C’s transaction with A does not give rise to a security interest, so C is not treated by the Act as if it were the owner of the collateral. C can only sell to D its possessory rights under the lease, albeit free of B’s rights under its security interest.

10
The analysis is the same as in 2. The fact that C takes its rights under the lease free of B’s security interest does not improve D’s position as against A.

11
D can enforce its security interest free of interference from B. That security interest, however, is still only over C’s possessory rights to the collateral under the rent agreement, not over the collateral as a whole. B continues to have a security interest over the collateral itself.

12
Section 267 is not relevant, because C is not the grantor of a security interest.

13
Section 267 is not relevant, because C is not the grantor of a security interest.


	
	Fact pattern
	Outcome

	
	A…
	C takes its interest…
	C then…
	

	2
	sells the collateral to
C for cash.
	subject to B’s security interest.
	sells to D.
	D takes the collateral, free of B’s security interest.14

	
	
	
	gives D a perfected security interest.
	D vs A: D wins.15
D vs B: B wins.16

	
	
	
	becomes insolvent.
	A’s interest: not relevant.17
B’s interest: survives.18

	
	
	free of B’s security interest.
	sells to D.
	D takes the collateral, free of B’s security interest.19

	
	
	
	gives D a perfected security interest.
	D vs A: D wins.20
D vs B: D wins.21

	
	
	
	becomes insolvent.
	A’s interest: not relevant.22
B’s interest: not relevant.23


14
If collateral is transferred subject to a security interest, then the transferee becomes the grantor of the security interest. B’s security interest will cease to be perfected by the registration (unless the collateral is serial-numbered property and both A and C hold it as consumer property), because the registration no longer identifies the correct grantor (as the grantor is now C). Instead, B’s security interest is temporarily perfected under s 34. As B’s security interest is only temporarily perfected, D takes free of it (s 52).

15
A has sold the collateral to C, so A no longer has any interest in it.

16
If collateral is transferred subject to a security interest, then the transferee becomes the grantor of the security interest. B’s security interest will cease to be perfected by the registration (unless the collateral is serial-numbered property and both A and C hold it as consumer property), because the registration no longer identifies the correct grantor (as the grantor is now C). Instead, B’s security interest is temporarily perfected under s 34 (until B becomes aware of the sale and has C’s details, at which point temporary perfection ceases and B needs to perfect by registration against C – s

34(1)(c)(ii)). The competition between B’s perfected security interest and D’s perfected security interest is regulated by ss 66 to 68. As a general rule, B’s security interest will prevail.
17
A has sold the collateral to C, so A no longer has any interest in it.

18
B’s interest is not affected by s 267, because it is perfected (temporarily, under s 34). Also, while C has become the grantor of B’s security interest, C did not grant it (A did).

19
D benefits from the fact that C took the collateral free of B’s security interest, under the “shelter” principle. C took free of B’s security interest, so D does as well.

20
A has sold the collateral to C, so A no longer has any interest in it.

21
D benefits from the fact that C took the collateral free of B’s security interest, under the “shelter” principle. C took free of B’s security interest, so D does as well.

22
A has sold the collateral to C, so A no longer has any interest in it.


	
	Fact pattern
	Outcome

	
	A…
	C takes its interest…
	C then…
	

	3(a)
	sells the collateral to C on deferred payment terms (but with no retention

of title clause), and takes a security interest over the collateral to secure the payment. A perfects its security interest, as a PMSI.
	subject to B’s security interest.
	sells to D.
	D takes the collateral subject to A’s security interest, but free of B’s security interest.24

	
	
	
	gives D a perfected security interest.
	D vs A: A wins.25
D vs B: B wins.26

	
	
	
	becomes insolvent.
	A’s interest: survives.27
B’s interest: survives.28

	
	
	free of B’s security interest.
	sells to D.
	D takes the collateral subject to A’s security interest, but free of B’s security interest.29

	
	
	
	gives D a perfected security interest.
	D vs A: A wins.30
D vs B: D wins.31

	
	
	
	becomes insolvent.
	A’s interest: survives.32
B’s interest: not relevant.33


24
D takes the collateral subject to A’s security interest, unless a taking free rule applies. However, D takes the collateral free of B’s security interest, because B’s security interest was only temporarily perfected (s 52).

25
A and D both have perfected security interests. A has a PMSI, and will prevail (if it has perfected in time) under s 62, even if D also has a PMSI (s 63).

26
If collateral is transferred subject to a security interest, then the transferee becomes the grantor of the security interest. B’s security interest will no longer be perfected by the registration (unless the collateral is serial-numbered property and both A and C hold it as consumer property), because the registration no longer identifies the correct grantor (as the grantor is now C). Instead, B’s security interest is temporarily perfected under s 34 (until B becomes aware of the sale and has C’s details, at which point temporary perfection ceases and B needs to perfect by registration against C – s

34(1)(c)(ii)). The competition between B’s perfected security interest and D’s perfected security interest is regulated by ss 66 to 68. As a general rule, B’s security interest will prevail.
27
A’s security interest is not affected by s 267, because it is perfected.

28
B’s security interest is not affected by s 267, because it is perfected (even though only temporarily).

29
D takes the collateral subject to A’s security interest, unless a taking free rule applies. D takes the collateral free of B’s security interest, however, under the “shelter” principle – C took free of B’s security interest, so D does as well.

30
A and D both have perfected security interests. A has a PMSI, and will prevail (if it has perfected in time) under s 62, even if D also has a PMSI (under s 63).

31
D benefits from the fact that C took the collateral free of B’s security interest, under the “shelter” principle. C took free of B’s security interest, so D does as well.

32
A’s security interest is not affected by s 267, because it is perfected.

33
C has taken free of B’s security interest.


	
	Fact pattern
	Outcome

	
	A…
	C takes its interest…
	C then…
	

	3(b)
	sells the collateral to C on deferred payment terms and takes a security interest over the collateral to secure the payment. A

fails to perfect its security interest.
	subject to B’s security interest.
	sells to D.
	D takes the collateral free of both A’s and B’s security interests.34

	
	
	
	gives D a perfected security interest.
	D vs A: D wins.35
D vs B: B wins.36

	
	
	
	becomes insolvent.
	A’s interest: vests in C.37
B’s interest: survives.38

	
	
	free of B’s security interest.
	sells to D.
	D takes the collateral free of both A’s and B’s security interests.39

	
	
	
	gives D a perfected security interest.
	D vs A: D wins.40
D vs B: D wins41

	
	
	
	becomes insolvent.
	A’s interest: vests in C.42
B’s interest: not relevant.43


34
D takes the collateral free of A’s security interest, because A’s security interest was unperfected  (s 43). D takes the collateral free of B’s security interest, because B’s security interest was only temporarily perfected (s 52).

35
D has a perfected security interest. A also has a security interest, but A’s security interest is unperfected. D’s security interest prevails (s 55(3)).

36
If collateral is transferred subject to a security interest, then the transferee becomes the grantor of the security interest. B’s security interest will cease to be perfected by the registration (unless the collateral is serial-numbered property and both A and C hold it as consumer property), because the registration no longer identifies the correct grantor (as the grantor is now C). Instead, B’s security interest is temporarily perfected under s 34 (until B becomes aware of the sale and has C’s details, at which point temporary perfection ceases and B needs to perfect by registration against C – s

34(1)(c)(ii)). The competition between B’s perfected security interest and D’s perfected security interest is regulated by ss 66 to 68. As a general rule, B’s security interest will prevail.
37
Section 267.

38
B’s security interest is not affected by s 267, because it is perfected (even though only temporarily).

39
D takes the collateral free of A’s security interest, because A’s security interest was unperfected  (s 43). D takes the collateral free of B’s security interest, under the “shelter” principle – C took free of B’s security interest, so D does as well.

40
D has a perfected security interest. A also has a security interest, but A’s security interest is unperfected. D’s security interest prevails (s 55(3)).

41
D benefits from the fact that C took the collateral free of B’s security interest, under the “shelter” principle. C took free of B’s security interest, so D does as well.


	
	Fact pattern
	Outcome

	
	A…
	C takes its interest…
	C then…
	

	4(a)
	sells the collateral to C on retention of title terms. A

perfects its security interest.
	subject to B’s security interest.
	sells to D.
	Same as for 3(a): D takes the collateral subject to A’s security interest, but free of B’s security interest.44

	
	
	
	gives D a perfected security interest.
	Same as for 3(a): D vs A: A wins.45
D vs B: B wins.46

	
	
	
	becomes insolvent.
	Same as for 3(a):

A’s interest: survives.47
B’s interest: survives.48

	
	
	free of B’s security interest.
	sells to D.
	Same as for 3(a): D takes the collateral subject to A’s security interest, but free of B’s security interest.49

	
	
	
	gives D a perfected security interest.
	Same as for 3(a): D vs A: A wins.50
D vs B: D wins.51

	
	
	
	becomes insolvent.
	Same as for 3(a):

A’s interest: survives.52
B’s interest: not relevant.53


44
D takes the collateral subject to A’s security interest, unless a taking free rule applies. However, D takes the collateral free of B’s security interest, because B’s security interest was only temporarily perfected (s 52).

45
A and D both have perfected security interests. A has a PMSI, and will prevail (if it has perfected in time) under s 62, even if D also has a PMSI (s 63).

46
If collateral is transferred subject to a security interest, then the transferee becomes the grantor of the security interest. B’s security interest will no longer be perfected by the registration (unless the collateral is serial-numbered property and both A and C hold it as consumer property), because the registration no longer identifies the correct grantor (as the grantor is now C). Instead, B’s security interest is temporarily perfected under s 34 (until B becomes aware of the sale and has C’s details, at which point temporary perfection ceases and B needs to perfect by registration against C – s

34(1)(c)(ii)). The competition between B’s perfected security interest and D’s perfected security interest is regulated by ss 66 to 68. As a general rule, B’s security interest will prevail.
47
A’s security interest is not affected by s 267, because it is perfected.

48
B’s security interest is not affected by s 267, because it is perfected (even though only temporarily).

49
D takes the collateral subject to A’s security interest, unless a taking free rule applies. D takes the collateral free of B’s security interest under the “shelter” principle – C took free of B’s security


	
	Fact pattern
	Outcome

	
	A…
	C takes its interest…
	C then…
	

	4(b)
	sells the collateral

to C on retention of title terms. A fails to perfect its security interest.
	subject to B’s security interest.
	sells to D.
	Same as for 3(b): D takes the collateral free of both A’s and B’s security interests.54

	
	
	
	gives D a perfected security interest.
	Same as for 3(b): D vs A: D wins.55
D vs B: B wins.56

	
	
	
	becomes insolvent.
	Same as for 3(b):

A’s interest: vests in C.57
B’s interest: survives.58

	
	
	free of B’s security interest.
	sells to D.
	Same as for 3(b): D takes the collateral free of both A’s and B’s security interests.59

	
	
	
	gives D a perfected security interest.
	Same as for 3(b): D vs A: D wins.60
D vs B: D wins.62

	
	
	
	becomes insolvent.
	Same as for 3(b):

A’s interest: vests in C.62
B’s interest: not relevant.63


54
D takes the collateral free of A’s security interest, because A’s security interest was unperfected  (s 43). D takes the collateral free of B’s security interest, because B’s security interest was only temporarily perfected (s 52).

55
D has a perfected security interest. A also has a security interest, but A’s security interest is unperfected. D’s security interest prevails (s 55(3)).

56
If collateral is transferred subject to a security interest, then the transferee becomes the grantor of the security interest. B’s security interest will cease to be perfected by the registration (unless the collateral is serial-numbered property and both A and C hold it as consumer property), because the registration no longer identifies the correct grantor (as the grantor is now C). Instead, B’s security interest is temporarily perfected under s 34 (until B becomes aware of the sale and has C’s details, at which point temporary perfection ceases and B needs to perfect by registration against C – s

34(1)(c)(ii)). The competition between B’s perfected security interest and D’s perfected security interest is regulated by ss 66 to 68. As a general rule, B’s security interest will prevail.
57
Section 267.

58
B’s security interest is not affected by s 267, because it is perfected (even though only temporarily).

59
D takes the collateral free of A’s security interest, because A’s security interest was unperfected  (s 43). D takes the collateral free of B’s security interest under the “shelter” principle – C took free of B’s security interest, so D does as well.

60
D has a perfected security interest. A also has a security interest, but A’s security interest is unperfected. D’s security interest prevails (s 55(3)).

61
D takes the collateral free of B’s security interest under the “shelter” principle. C took free of B’s security interest, so D does as well.


	
	Fact pattern
	Outcome

	
	A…
	C takes its interest…
	C then…
	

	5(a)
	leases the collateral to C under a

lease that is an in-substance security interest. A perfects its security interest.
	subject to B’s security interest.
	sells to D.
	Same as for 3(a): D takes the collateral but subject to A’s security interest but free of

B’s security interest.64

	
	
	
	gives D a perfected security interest.
	Same as for 3(a): D vs A: A wins.65
D vs B: B wins.66

	
	
	
	becomes insolvent.
	Same as for 3(a):

A’s interest: survives.67
B’s interest: survives.68

	
	
	free of B’s security interest.
	sells to D.
	Same as for 3(a): D takes the collateral but subject to A’s security interest but free of

B’s security interest.69

	
	
	
	gives D a perfected security interest.
	Same as for 3(a): D vs A: A wins.70
D vs B: D wins.71

	
	
	
	becomes insolvent.
	Same as for 3(a):

A’s interest: survives.72
B’s interest: not relevant.73


64
D takes the collateral subject to A’s security interest, unless a taking free rule applies. However, D takes the collateral free of B’s security interest, because B’s security interest was only temporarily perfected (s 52).

65
A and D both have perfected security interests. A has a PMSI, and will prevail (if it has perfected in time) under s 62, even if D also has a PMSI (s 63).

66
If collateral is transferred subject to a security interest, then the transferee becomes the grantor of the security interest. B’s security interest will no longer be perfected by the registration (unless the collateral is serial-numbered property and both A and C hold it as consumer property), because the registration no longer identifies the correct grantor (as the grantor is now C). Instead, B’s security interest is temporarily perfected under s 34 (until B becomes aware of the sale and has C’s details, at which point temporary perfection ceases and B needs to perfect by registration against C – s

34(1)(c)(ii)). The competition between B’s perfected security interest and D’s perfected security interest is regulated by ss 66 to 68. As a general rule, B’s security interest will prevail.
67
A’s security interest is not affected by s 267, because it is perfected.

68
B’s security interest is not affected by s 267, because it is perfected (even though only temporarily).

69
D takes the collateral subject to A’s security interest unless a taking free rule applies. D takes the collateral free of B’s security interest under the “shelter” principle – C took free of B’s security


	
	Fact pattern
	Outcome

	
	A…
	C takes its interest…
	C then…
	

	5(b)
	leases the collateral to C under a

lease that is an in-substance security interest.

A fails to perfect its security interest.
	subject to B’s security interest.
	sells to D.
	Same as for 3(b): D takes the collateral free of both A’s and B’s security interests.74

	
	
	
	gives D a perfected security interest.
	Same as for 3(b): D vs A: D wins.75
D vs B: B wins.76

	
	
	
	becomes insolvent.
	Same as for 3(b):

A’s interest: vests in C.77
B’s interest: survives.78

	
	
	free of B’s security interest.
	sells to D.
	Same as for 3(b): D takes the collateral free of both A’s and B’s security interests.79

	
	
	
	gives D a perfected security interest..
	Same as for 3(b): D vs A: D wins.80
D vs B: B wins.81

	
	
	
	becomes insolvent.
	Same as for 3(b):

A’s interest: vests in C.82
B’s interest: not relevant.83


74
D takes the collateral free of A’s security interest, because A’s security interest was unperfected  (s 43). D takes the collateral free of B’s security interest, because B’s security interest was only temporarily perfected (s 52).

75
D has a perfected security interest. A also has a security interest, but A’s security interest is unperfected. D’s security interest prevails (s 55(3)).

76
If collateral is transferred subject to a security interest, then the transferee becomes the grantor of the security interest. B’s security interest will cease to be perfected by the registration (unless the collateral is serial-numbered property and both A and C hold it as consumer property), because the registration no longer identifies the correct grantor (as the grantor is now C). Instead, B’s security interest is temporarily perfected under s 34 (until B becomes aware of the sale and has C’s details, at which point temporary perfection ceases and B needs to perfect by registration against C – s 34(1)(c)(ii)). The competition between B’s perfected security interest and D’s perfected security interest is regulated by ss 66 to 68. As a general rule, B’s security interest will prevail.
77
Section 267.

78
B’s security interest is not affected by s 267, because it is perfected (even though only temporarily).

79
D takes the collateral free of A’s security interest, because A’s security interest was unperfected  (s 43). D takes the collateral free of B’s security interest, under the “shelter” principle – C took free of B’s security interest, so D does as well.

80
D has a perfected security interest. A also has a security interest, but A’s security interest is unperfected. D’s security interest prevails (s 55(3)).

81
If collateral is transferred subject to a security interest, then the transferee becomes the grantor of the security interest. B’s security interest will cease to be perfected by the registration (unless the collateral is serial-numbered property and both A and C hold it as consumer property), because the registration no longer identifies the correct grantor (as the grantor is now C). Instead, B’s security interest is temporarily perfected under s 34 (until B becomes aware of the sale and has C’s details, at which point temporary perfection ceases and B needs to perfect by registration against C – s 34(1)(c)(ii)). The competition between B’s perfected security interest and D’s perfected security interest is regulated by ss 66 to 68. As a general rule, B’s security interest will prevail.

	
	Fact pattern
	Outcome

	
	A…
	C takes its interest…
	C then…
	

	6(a)
	leases the collateral to C under a PPS lease that is not
an in-substance security interest. A perfects its security interest.
	subject to B’s security interest.
	sells to D.
	Same as for 3(a): D takes the collateral but subject to A’s security interest but free of

B’s security interest.84

	
	
	
	gives D a perfected security interest.
	Same as for 3(a): D vs A: A wins.85
D vs B: B wins.86

	
	
	
	becomes insolvent.
	Same as for 3(a):

A’s interest: survives.87
B’s interest: survives.88

	
	
	free of B’s security interest.
	sells to D.
	Same as for 3(a): D takes the collateral, but subject to A’s security interest but free of

B’s security interest.89

	
	
	
	gives D a perfected security interest.
	Same as for 3(a): D vs A: A wins.90
D vs B: D wins.91

	
	
	
	becomes insolvent.
	Same as for 3(a):

A’s interest: survives.92
B’s interest: not relevant.93


84
D takes the collateral subject to A’s security interest, unless a taking free rule applies. However, D takes the collateral free of B’s security interest, because B’s security interest was only temporarily perfected (s 52).

85
A and D both have perfected security interests. A has a PMSI, and will prevail (if it has perfected in time) under s 62, even if D also has a PMSI (s 63).

86
If collateral is transferred subject to a security interest, then the transferee becomes the grantor of the security interest. B’s security interest will no longer be perfected by the registration (unless the collateral is serial-numbered property and both A and C hold it as consumer property), because the registration no longer identifies the correct grantor (as the grantor is now C). Instead, B’s security interest is temporarily perfected under s 34 (until B becomes aware of the sale and has C’s details, at which point temporary perfection ceases and B needs to perfect by registration against C – s 34(1)(c)(ii)). The competition between B’s perfected security interest and D’s perfected security interest is regulated by ss 66 to 68. As a general rule, B’s security interest will prevail.
87
A’s security interest is not affected by s 267, because it is perfected.

88
B’s security interest is not affected by s 267, because it is perfected (even though only temporarily).

89
D takes the collateral subject to A’s security interest, unless a taking free rule applies. D takes the collateral free of B’s security interest, however, under the “shelter” principle – C took free of

B’s security interest, so D does as well.


	
	Fact pattern
	Outcome

	
	A…
	C takes its interest…
	C then…
	

	6(b)
	leases the collateral to C under a PPS lease that is not
an in-substance security interest.

A fails to perfect its security interest.
	subject to B’s security interest.
	sells to D.
	Same as for 3(b): D takes the collateral free of A’s and B’s security interests.94

	
	
	
	gives D a perfected security interest.
	Same as for 3(b): D vs A: D wins.95
D vs B: B wins.96

	
	
	
	becomes insolvent.
	Same as for 3(b):

A’s interest: vests in C.97
B’s interest: survives.98

	
	
	free of B’s security interest.
	sells to D.
	Same as for 3(b): D takes the collateral free of A’s and B’s security interests.99

	
	
	
	gives D a perfected security interest.
	Same as for 3(b): D vs A: D wins.100
D vs B: D wins.101

	
	
	
	becomes insolvent.
	Same as for 3(b):

A’s interest: vests in C.102
B’s interest: not relevant.103


94
D takes the collateral free of A’s security interest, because A’s security interest was unperfected  (s 43). D takes the collateral free of B’s security interest, because B’s security interest was only temporarily perfected (s 52).

95
D has a perfected security interest. A also has a security interest, but A’s security interest is unperfected. D’s security interest prevails (s 55(3)).

96
If collateral is transferred subject to a security interest, then the transferee becomes the grantor of the security interest. B’s security interest will cease to be perfected by the registration (unless the collateral is serial-numbered property and both A and C hold it as consumer property), because the registration no longer identifies the correct grantor (as the grantor is now C). Instead, B’s security interest is temporarily perfected under s 34 (until B becomes aware of the sale and has C’s details, at which point temporary perfection ceases and B needs to perfect by registration against C – s 34(1)(c)(ii)). The competition between B’s perfected security interest and D’s perfected security interest is regulated by ss 66 to 68. As a general rule, B’s security interest will prevail.
97
Section 267.

98
B’s security interest is not affected by s 267, because it is perfected (even though only temporarily).

99
D takes the collateral free of A’s security interest, because A’s security interest was unperfected  (s 43). D takes the collateral free of B’s security interest, under the “shelter” principle – C took free of B’s security interest, so D does as well.

100   D has a perfected security interest. A also has a security interest, but A’s security interest is unperfected. D’s security interest prevails (s 55(3)).

101  D takes the collateral free of B’s security interest under the “shelter” principle. C took free of B’s security interest, so D does as well.
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The footnotes also use abbreviations to refer to the different stages for contributions to the review. They are:

	Abbreviation
	Stage

	S1
	First round of submissions

	S2
	Second round of submissions

	CP1
	Responses to Consultation Paper 1

	CP2
	Responses to Consultation Paper 2

	CP3
	Responses to Consultation Paper 3

	CP4
	Responses to Consultation Paper 4


Annexure E

Recommendations
Chapter 4 – The reach of the Act
	No.
	Section
	Recommendation

	1.
	4.1.4
	That the Act not be repealed, but rather that it be amended to enable it to better achieve its potential.

	2.
	4.2.2
	That the definition of “interest” in s 10 of the Act be deleted.

	3.
	4.2.3.1
	That s 12(2) be retained.

	4.
	4.2.3.2
	That s 12(2)(d) be amended to read:
“(d)  an agreement to sell subject to retention of title;”.

	5.
	4.2.3.3
	That s 12(2)(g) be retained.

	6.
	4.2.3.4
	That section 12(2)(j) be amended to read:
“(j)
a transfer of an account;”.

	7.
	4.2.3.5
	That s 12(2)(k) be deleted.

	8.
	4.2.3.6
	That s 12(2)(l) be deleted.

	9.
	4.3.2.1
	That s 12(3)(a), which provides that a transfer of an account can be
a security interest whether or not it in substance secures payment or performance of an obligation, be retained.

	10.
	4.3.2.2
	That the definition of “account” in s 10 of the Act be amended to clarify:
•  that it is limited to monetary obligations of the types that commercially would be described as being the transferor’s “trade receivables” or “book debts”; and
•  that it does not capture corporate loans.

	11.
	4.3.2.2
	That Government separately consider, in consultation with the States and Territories, whether the concept of an “account” under the Act should be expanded to include monetary obligations generally.

	12.
	4.3.2.4
	That the Act not be amended to provide that s 12(3)(a) does not apply to an outright legal transfer of an account.

	13.
	4.3.2.5
	That the Act be amended to confirm that a novation of an account is not a “transfer” for the purposes of s 12(3)(a) of the Act, unless it is clear that a corporate loan obligation is not an “account”.

	14.
	4.3.2.6
	That the Act not be amended to clarify whether a declaration of trust can be a “transfer” for the purposes of the Act.

	15.
	4.3.3
	That the definition of “chattel paper” in section 10, and all references in the
Act to chattel paper (including s 71), be deleted.

	16.
	4.3.4.1
	That s 12(3)(b) be retained.

	17.
	4.3.4.2
	That paragraph  (e) of the definition of “commercial consignment” in s 10 of the Act be amended to read:
(e)
a consignee for sale, lease or other disposal if the consignee is or should reasonably be generally known to be selling or leasing goods of others.


	No.
	Section
	Recommendation

	18.
	4.3.5.1
	That s 12(3)(c) be retained, so that the Act will continue to apply to some types of longer–term leases, whether or not they operate in substance as security for payment or performance of an obligation.

	19.
	4.3.5.2
	That paragraph  (1)(e) of the definition of “PPS lease” in s 13 of the Act be deleted.

	20.
	4.3.5.3
	That the definition of PPS lease in s 13 be amended to remove all references to “bailments”.

	21.
	4.3.5.4
	That:
•  s 13(1)(b) of the Act be deleted; and
•  the words “for an indefinite term or” be inserted at the start of s 13(1)(d).

	22.
	4.3.5.5
	That references in s 13 of the Act to “one year” not be changed.

	23.
	4.3.5.6
	That the Act not be amended to provide that a lease is not a PPS lease if it ends within one year.

	24.
	4.3.5.7
	That s 13(2)(a) not be amended to insert “of that kind” after the phrase
“regularly engaged in leasing goods”.

	25.
	4.4.2
	That the Act not be amended to include a definition of “property”.

	26.
	4.4.3
	That the definition of “personal property” in s 10 be amended by deleting the language “(including a licence)”.

	27.
	4.4.3
	That the first 4 lines of the definition of “licence” in s 10 be amended to read:
“Licence  means either of the following (whether or not the right, entitlement, authority or licence is exclusive), if it is personal property:”.

	28.
	4.4.4
	That the definition of “land” in s 10 be deleted.

	29.
	4.4.5
	That the definition of “crops” in s 10 not be amended to clarify when it may include trees.

	30.
	4.4.5
	That Government ask the States and Territories to consider enacting legislation that clarifies the circumstances in which “trees” can be “crops”.

	31.
	4.4.6
	That Government ask the States and Territories to agree that the Act be amended to delete the provisions that allow statutory rights to be removed from the reach of the Act.

	32.
	4.5.2
	That s 8(1) be split into two provisions: one listing interests that are not “security interests” for the purposes of the Act, and the other listing interests that are not “personal property” for the purposes of the Act.

	33.
	4.5.3
	That s 8(1)(e) of the Act not be amended.

	34.
	4.5.4
	That Government consult further with appropriate experts in real property law to determine whether s 8(1)(f)(ii) of the Act can be recast more simply, and so that it neither overlaps with relevant real property law, nor allows for gaps between the Act and that law.

	35.
	4.5.5
	That the language “(including a successive transfer)” be deleted from s 8(1) (f)(iii).

	36.
	4.5.6
	That s 8(1)(f)(iv) be deleted.


	No.
	Section
	Recommendation

	37.
	4.5.7
	That s 8(1)(f)(v) be limited in its application to transfers of interests in policies of life insurance that are registrable under ss 200 and 201 of the Life Insurance Act 1995.

	38.
	4.5.7
	That Government consider further whether transfers by way of security of interests in life insurance policies could also be brought within the Act.

	39.
	4.5.8
	That ss 8(1)(f)(vii), 8(1)(f)(viii) and 8(4) be deleted.

	40.
	4.5.9
	That Government explore with the States and Territories whether ss 8(1)(i) and 8(5) could be amended so that water rights are only excluded from the Act if they are able to be recorded under a statutory registration scheme that complies with the expectations set out in the 2005 Intergovernmental Agreement on a National Water Initiative.

	41.
	4.5.10.1
	That the definition of “fixture” in s 10 be deleted.

	42.
	4.5.10.2
	That Government explore with the States and Territories whether a regime can be developed, potentially along the lines of the principles applied in the Canadian PPSAs, that would allow fixtures to be brought within the Act.

	43.
	4.5.11
	That ss 8(1)(a) and (b) be deleted, and that s 109 be amended to provide that
Chapter 4 does not apply to security interests of the type described in s 8(6).

	44.
	4.5.12
	That s 8(1)(jb) be deleted.

	45.
	4.5.13
	That the Act not be amended to exclude or otherwise modify the rules for a lease of fit-out or other goods as part of a lease of real property, beyond what is already provided in s 13(2)(c).

	46.
	4.5.14
	That the Act not be amended to exclude turnover trusts.

	47.
	4.5.15
	That the Act not be amended to clarify whether the making of a deposit under an agreement for the sale of property will give rise to a security interest.

	48.
	4.5.16
	That the Act not be amended at this time to clarify whether securities lending arrangements are subject to the Act.

	49.
	4.5.16
	That Government consider further, in consultation with industry, whether (and if so, how) securities lending arrangements, and potentially other similar arrangements, should be excluded from the Act.

	50.
	4.5.17
	That the Act not be amended to provide that it does not apply to transactions or property below minimum thresholds.


Chapter 5 – Creating an effective security interest
	No.
	Section
	Recommendation

	51.
	5.1.2
	That Government:
•  provide stakeholders with an opportunity to present further arguments in support of the competing models that have been proposed to
explain the reach of the concept of “rights in the collateral” in s 19(2)(a), including by allowing proponents of the “possession” model to complete a corresponding version of the table that is attached to this report as Annexure C;
•  decide on the basis of the discussion in this report and that further input, which of those two models it prefers; and
•  include an explanation of the preferred model in the Explanatory Memorandum for the legislation that amends the Act to implement other recommendations in this report.

	52.
	5.1.2
	That s 19(5) be amended to clarify that it applies to all security interests that arise in circumstances where the secured party has title to the collateral as
a matter of general law.

	53.
	5.1.3
	That s 19(2)(a) be amended to read:
“(a)   the grantor has rights in the collateral; and”.

	54.
	5.1.4
	That s 19 not be amended to state that a security interest can only arise under a security agreement.

	55.
	5.2.1
	That ss 18(2) and (4) be retained.

	56.
	5.2.1
	That s 18(4) be amended to read:
“(4)  A security interest may secure payment or other obligations that are incurred after the security interest is granted.”

	57.
	5.2.2
	That s 20(2) be recast along these lines:
“(2)
(a)   A security agreement covers collateral in accordance with this subsection if the items described in paragraph (b) are evidenced by writing that is:
(i)
signed by the grantor (see subsection (3)); or
(ii)   adopted or accepted by the grantor by an act, or omission, that reasonably appears to be done with the intention of adopting or accepting the writing.
(b)   The items referred to in paragraph (a) are:
(i)
the security interest that is provided for by the security agreement; and
(ii)  a description of the collateral that is sufficient to enable it to be identified.”

	58.
	5.2.2
	That ss 20(4) and (5) be deleted.

	59.
	5.2.3
	That s 20(2) be amended to make it clear that the requirements in the section need only be satisfied with the original grantor of a security interest over collateral, and not with a person who subsequently becomes the grantor as the result of the collateral being transferred to it.

	60.
	5.3.2.1
	That the language “(other than possession as a result of seizure or repossession)” in s 21(2)(b) be retained.


	No.
	Section
	Recommendation

	61.
	5.3.2.1
	That the language “(other than as a result of seizure or repossession)” be inserted after “the collateral” in s 20(1)(b)(i).

	62.
	5.3.2.2
	That s 24(6) be amended to clarify that it only applies to a security interest over a registrable investment instrument.

	63.
	5.3.4.1
	That the Act retain the concept of an intermediated security.

	64.
	5.3.4.2
	That Government explore, in consultation with experts in the financial investments industry, how the mechanisms for perfecting by control over an intermediated security can be structured to better achieve the publicity objective of perfection, such as by ensuring that a secured party will only
be perfected by control if it is able to ensure that the intermediated security cannot be dealt with without its consent.

	65.
	5.3.4.3
	That Government explore, in consultation with experts in the financial investments industry, whether and if so how the concept of an intermediated security can be simplified.

	66.
	5.3.4.4
	That the Act be amended to make it clear that an intermediary can perfect a security interest by control over intermediated securities held with it.

	67.
	5.3.4.5
	That the Act be amended so that shares or other securities listed on
the Australian Stock Exchange and held through the CHESS system are investment instruments, rather than intermediated securities.

	68.
	5.3.4.6
	That Government explore, in consultation with experts in the financial investments industry, whether the Act should be amended to allow a secured party to perfect by control over cash that is held through an intermediary in the same way as it can perfect by control over other financial assets.

	69.
	5.3.5.1
	That Government explore, in consultation with experts in the financial investments industry, whether the definition of “investment instrument” in
s 10 could be simplified, for example along the same lines as paragraph (b)
of the definition of “financial product” in s 10 of the Act.

	70.
	5.3.5.2
	That Government explore, in consultation with experts in the financial investments industry, how the mechanisms for perfecting by control over an investment instrument can be structured to better achieve the publicity objective of perfection, such as by ensuring that a secured party will only
have control if it is able to ensure that the investment instrument cannot be dealt with without its consent.

	71.
	5.3.6
	That Government explore, in consultation with experts in the financial investments industry, how to make the mechanisms for perfection by control in ss 26 and 27 as consistent as is possible.

	72.
	5.3.7.1
	That the term “ADI account” be replaced with a more generic term such as “bank account”, and that the definition of the term in s 10 be expanded to include accounts that are held with other financial institutions, for example if they are subject to a corresponding regulatory framework in another country.

	73.
	5.3.7.2
	That the Act not be amended to allow a secured party other than the ADI
itself to perfect by control over an ADI account.


	No.
	Section
	Recommendation

	74.
	5.3.7.3
	That a security interest held by an ADI in an ADI account with it continue to be automatically perfected by control.

	75.
	5.3.8
	That Government explore, in consultation with experts in the law of negotiable instruments, whether ss 21(2)(c)(iv) and 29 are meaningful, or should be deleted.

	76.
	5.3.9
	That Government explore, in consultation with experts in the law and practice of letters of credit, whether ss 21(2)(c)(v) and 28 are appropriate, or whether they should be deleted.

	77.
	5.3.10
	That s 21(2)(c)(vi) be deleted.

	78.
	5.3.11
	That the Act not be amended to enable a person with a security interest over a performance bond or bank guarantee to perfect the security interest by control.

	79.
	5.3.12.2
	That the references in ss 22(4), 33(2), 34(1), 35(2), 36(2), 38(3), 39(3)(b)(ii)
and 40(3)(b)(ii) to “5 business days” be replaced with “10 business days”.

	80,
	5.3.12.2
	That the references in ss 39(3)(b)(i) and 40(3)(b)(i) to “56 days” be replaced with “60 days”.

	81.
	5.3.12.3
	That ss 22, 39 and 40 be amended to provide that temporary perfection simply expires at the end of the period provided for in the section.

	82.
	5.3.13
	That the Act not be amended to enable a transferee of an account or
chattel paper to perfect its security interest by giving notice of the transfer to the obligor, or by taking other steps that would require the obligor to make payments to the transferee (or someone on its behalf).

	83.
	5.3.14.1
	That s 56 be amended to reflect the language of s 23(1) of the Sask PPSA, but in a way that still permits a security interest to be continuously perfected by a series of financing statements.

	84.
	5.3.14.2
	That the Act not be amended to include a provision of the type found in s 35(7) of the Sask PPSA.


Chapter 6 – Perfection by registration
	No.
	Section
	Recommendation

	85.
	6.1.2
	That the layout of the Register, and the order and manner in which it asks questions of a registrant or a searcher, be reviewed in order to make
the Register as simple and easy to use as possible, particularly from the perspective of an unsophisticated user.

	86.
	6.2.1.1
	That the Act be amended so that:
•  a registration does not need to indicate whether the collateral is consumer property or commercial property;
•  all registrations against individuals, or against serial-numbered property that may not identify the grantor because the grantor is an individual, must have a maximum term of 7 years; and
•  a registration that is made against only serial-numbered property and that identifies the serial number may not identify the grantor, if the grantor is an individual.


	No.
	Section
	Recommendation

	87.
	6.2.1.2
	That the definitions of “consumer property” and “commercial property” in s 10 of the Act be deleted.

	88.
	6.2.2
	That item 1 of the table in clause 4.1 of Schedule 1 to the Regulations be deleted.

	89.
	6.2.3
	That item 2 of the table in clause 4.1 of Schedule 1 to the Regulations be deleted.

	90.
	6.2.4
	That item 6 of the table in s 153(1) be deleted.

	91.
	6.2.5
	If item 7 of the table in s 153(1) is retained, that it be made clear that a registration that does not tick the PMSI box can nonetheless perfect a PMSI, but on the basis that the PMSI cannot benefit from the super-priority afforded by s 62.

	92.
	6.3
	That item 4(c) of the table in s 153(1) and the functionality of the Register be amended to enable a registration to be made against a number of collateral classes at the same time, using a common free text field.

	93.
	6.3
	That the collateral classes on the Register be changed to the following
6 classes:
•  serial-numbered property (with appropriate sub-classes for the different types of serial-numbered property);
•  other goods;
•  accounts;
•  other intangible property;
•  all present and after-acquired property;
•  all present and after-acquired property except.

	94.
	6.4.2
	That the Act be amended to make it clear that a registration that contains text that describes collateral is only effective to perfect a security interest in the collateral that is so described.

	95.
	6.4.3
	That the Act not be amended to oblige a registrant to include details
of collateral in the free text field as a condition to making it an effective registration.

	96.
	6.4.4
	That the Act not be amended to prohibit the practice of registering a financing statement against the “allpap except” collateral class, and then describing the “except” so that the registration operates in effect to perfect a security interest over “all present and after-acquired property except property that the secured party does not have a security interest over”.

	97.
	6.4.5
	That the Register functionality not be amended to activate the free text field for a registration against the collateral class “allpap”.

	98.
	6.5
	That item 4(d) of the table in s 153(1), and clause 2.4 of Schedule 1 to the
Regulations, be deleted.

	99.
	6.6.1
	That clause 2.2 of Schedule 1 to the Regulations not be amended.

	100.
	6.6.2
	That the table in s 153(1) be amended to provide that a registration against serial-numbered property have the same registration period as for any other collateral, for the relevant type of grantor.


	No.
	Section
	Recommendation

	101.
	6.6.3
	That Government explore whether the current definition of “motor vehicle”
in reg 1.7 of the Regulations could be amended so that a vehicle is a motor vehicle (and is only a motor vehicle) for the purposes of the Act and the Regulations if it has a vehicle identification number.

	102.
	6.6.4
	That the Regulations be amended to clarify that a registration made against the collateral class “motor vehicle” before 1 July 2014 will continue to be effective to perfect a security interest taken under a security agreement entered into before 1 July 2014 in a “motor vehicle” within the meaning
of that term that applied under the Act before 1 July 2014, despite commencement of the Personal Property Securities (Motor Vehicles) Regulation 2014.

	103.
	6.6.5
	That item 2.2(1) of Schedule 1 to the Regulations be amended so that a registration to perfect a security interest over aircraft may include the aircraft’s serial number, but is not required to.

	104.
	6.6.6
	That Government consider whether clause 2.2(3)(d) of Schedule 1 to the Regulations should be amended to provide that the serial number for a watercraft that does not have an official number is its International Maritime Organisation (IMO) number, if it has one.

	105.
	6.6.7
	That items 2.2(1)(a)(ii)(E) and (c)(iii)(E) of Schedule 1 to the Regulations not be deleted.

	106.
	6.6.8
	That the Act and the Regulations not be amended to allow a secured
party to permanently perfect a security interest over a patent by registering against its patent application number.

	107.
	6.7.1
	That item 2 of the table in clause 1.2 of Schedule 1 to the Regulations be deleted.

	108.
	6.7.2
	That items 3 to 8 of the table in clause 1.2 of Schedule 1 to the Regulations not be amended.

	109.
	6.7.3
	That item 5 of the table in clause 1.3 of Schedule 1 to the Regulations be amended to provide that the identifying details for a body corporate that is not captured by any of items 1 to 4 of the table be its name under the law under which it is incorporated.

	110.
	6.7.4.1
	That the Regulations be amended so that a registration to perfect a security interest over trust assets should be made against the relevant details for the trustee, rather than the ABN or other identifying details for the trust.

	111.
	6.7.4.2
	That a registration relating to assets of a trust not be required to include the name of the trust.

	112.
	6.7.4.3
	If the Regulations continue to require that registrations be made against a trust’s ABN, that clause 1.5(1)(b) of Schedule 1 to the Regulations be amended to make it clear that it applies “to any trustee of a trust that is not a body corporate”.

	113.
	6.7.4.3
	That Government consider whether a registration should be able to be made against a scheme’s ARSN if the security interest is granted by the scheme custodian, rather than the responsible entity.


	No.
	Section
	Recommendation

	114.
	6.7.5.1
	That the current distinction drawn in clause 1.4 of Schedule 1 to the Regulations, between the assets of a partnership and a partner’s net interest in the partnership, be maintained and clarified.

	115.
	6.7.5.2
	That the Regulations be amended to provide that a registration to perfect a security interest over assets of a partnership be made against the following grantor details;
•  the partnership’s ABN, if it has one;
•  failing that, the partnership’s registered name in its place of establishment;
•  if the partnership has no registered name in its place of establishment, the name of the partnership and the name of at least one of the partners; and
•  if the partnership has no name, the names of all partners.

	116.
	6.7.6
	That it be made clear that a registration against multiple grantors is only effective to perfect a security interest that is granted by them jointly.

	117.
	6.7.7
	That the Register continue to use an exact-match methodology for searches.

	118.
	6.7.7
	That the Regulations be amended to provide, in circumstances where
a grantor’s or secured party’s name or other identification details would otherwise need to be entered on the Register in letters that are not accepted by the Register, that the registrant be able instead to use any reasonable transliteration of that name or other identifying details for the purposes of the registration.

	119.
	6.8.1
	That paragraph (b) of the definition “secured party” in s 10 be deleted.

	120.
	6.8.2
	That item 1(b) of the table in s 153(1) be amended to read:
“(b)   a person, nominated by the secured party before the financing statement is registered, who has authority to act on behalf of the secured party in matters relating to the registration.”

	121.
	6.8.3
	That the Registrar be asked to explore whether the “Secured Party Group” functionality on the Register could be altered to allow the identity of secured parties in a Secured Party Group to be changed, but that this not be pursued if there are material impediments to doing so.

	122.
	6.8.4
	That the expression “GONI” on the Register be replaced with a term that more clearly indicates its purpose, such as: “secured party’s internal reference number”.

	123.
	6.9
	That the Act not be amended to impose a maximum registration period of 7 years for all registrations.

	124.
	6.10.1
	That s 153(1) be amended to clarify that data entered on the Register will be a financing statement if the data populates the fields referred to in the table
in that section, whether or not the data as so entered is accurate.

	125.
	6.10.2
	That ss 164(1)(a) and (b) be amended to read:
“(a)   a defect mentioned in section 165; or
(b)
any other defect in any data relating to the registration, other than a defect of a kind prescribed by the regulations, if the defect is seriously misleading.”


	No.
	Section
	Recommendation

	126.
	6.10.3.1
	That the Act not be amended to include a definition of “seriously misleading”.

	127.
	6.10.3.2
	That s 165(c) be deleted.

	128.
	6.10.4.2
	That s 151(1) be retained, and that the Act not be amended to require a registrant to obtain a person’s consent before registering a financing statement against the person or their property.

	129.
	6.10.4.3
	That s 151(1) be amended to provide that a person may register a financing statement if the person believes on reasonable grounds that the person described in the statement as the secured party is or may be, or may become, a secured party in relation to the collateral.

	130.
	6.10.4.4
	That s 151(1) be amended to provide that a registrant must include a further description of the collateral in the free text field, using the information that
is reasonably available to the registrant at the time the registration is made, but that the section not specify the level of detail that the further description needs to satisfy.

	131.
	6.10.4.5
	That ss 151(2) and (3) not be repealed or amended.

	132.
	6.10.4.6
	That s 167 be amended so that:
•  it applies (and applies only) to registrations against individuals (or to registrations against serial-numbered property that do not include the grantor’s details because the grantor is an individual); and
•  it only requires the secured party to remove a registration from the Register within 5 business days after it becomes aware, or should reasonably have become aware, that it no longer has any security interest over any collateral that is perfected because of the registration.

	133.
	6.10.5.2
	That s 178(1) be amended to allow an amendment demand to be made by
a person who is identified as the grantor in the registration, or was otherwise the grantor of the security interest to which the registration related.

	134.
	6.10.5.3
	That s 178(1) be amended to accommodate the fact that a registration may perfect a security interest that does not secure an obligation because it is deemed to be a security interest by s 12(3).

	135.
	6.10.5.4
	That the functionality of the Register allow a registration to be amended by removing a collateral class (if Recommendation  92 is adopted to allow a registration to be made against more than one collateral class), or by replacing a collateral class with a narrower one.

	136.
	6.10.5.5
	That s 179(3) be deleted.

	137.
	6.10.5.6
	That reg 5.9(g) of the Regulations be deleted, and that the balance of reg
5.9 be simplified.

	138.
	6.10.5.7
	That it be made clear that a proceeding “comes before a court” for the purposes of s 179 when a party first files an originating process with the court.

	139.
	6.10.5.8
	That the amendment demand process in Part 5.6 of the Act be recast along the lines of the approach taken in New Zealand, under s 165 of the NZ PPSA.

	140.
	6.10.5.9
	That the Act not be amended to prohibit a secured party from obliging its grantor not to make amendment demands.


	No.
	Section
	Recommendation

	141.
	6.10.6
	That no additional mechanisms need to be included in the Act to facilitate the removal of registrations.

	142.
	6.11.1
	That no steps need to be taken at this time to expand the ways in which users can access the Register.

	143.
	6.11.2
	That the Act not be amended to require a secured party to file a copy of its security agreement as part of its registration.

	144.
	6.11.3
	That the Act not be amended to provide that a registration be required to specify a maximum amount secured.

	145.
	6.11.4.1
	That the Act and the Regulations not be amended to provide that a security interest will only be continuously perfected by a series of registrations if
those registrations are linked using the “Earlier Registration Number” field on the Register.

	146.
	6.11.4.2
	That the Register be amended to allow multiple registration numbers to be entered in the “Earlier Registration Number” field on the Register.

	147.
	6.11.5
	That the current structure of the Register as principally a grantor-based registration system be retained, and that the Act not be amended to allow one registration to perfect all security interests over an asset, regardless of the identity of the grantor.

	148.
	6.11.6
	That the Act not be amended to provide for separate registers for security interests that arise from different types of transactions.

	149.
	6.11.7
	That Government separately consider whether it wishes to facilitate the establishment of a register of construction and heavy industry machines.

	150.
	6.11.9
	That AFSA be asked to incorporate suggestions in the submissions that go to the supporting functionalities of the Register into its current planning processes, and to discuss them with AFSA’s consultative forums, as appropriate.

	151.
	6.11.9
	That Government consider separately whether it wishes to facilitate data analytics being undertaken on data in the Register.

	152.
	6.11.10.1
	That s 157(1) be amended to require a secured party to give a notice of
a verification statement to the grantor, where the grantor’s details are not included in the registration, on the following basis:
1.   If the secured party has already entered into the security agreement, it should give the notice to the grantor under the security agreement.
2.   If the secured party has not yet entered into the security agreement with the grantor, it should give the notice to the person who it anticipates will be the grantor, and then re-issue the notice when the security agreement has been entered into, if the actual grantor is not the same person.

	153.
	6.11.10.2
	That the Act be amended to provide Government with the power to make regulations that excuse a secured party from the obligation to give a notice of verification statement to the grantor in relation to events of the type listed in those regulations.


	No.
	Section
	Recommendation

	154.
	6.11.10.2
	That the Act not be amended to exempt a secured party from the obligation to give a notice of verification statement just because it is part of a bulk transfer.

	155.
	6.11.10.3
	That s 157 not be amended to provide that a secured party need only give a notice of verification statement to a grantor in relation to commercial property if it agrees with the grantor that it will do so.

	156.
	6.11.11
	That the Act not be amended to provide that a person should not be taken to have knowledge of the contents of the Register where the general law would hold otherwise.

	157.
	6.11.12
	That:
•  s 160 be amended to provide that a financing statement (rather than a description of collateral) starts to be registered when data in the financing statement becomes available for search in the register; and
•  corresponding simplifications be made where possible to other sections of the Act.

	158.
	6.11.13
	That the Act not be amended to give courts a power to rectify ineffective registrations.

	159.
	6.11.14
	That s 186 be amended to make it clear that it applies only to data that was removed from the Register by the Registrar.

	160.
	6.11.15.2
	That residual issues with registrations that were migrated from the ASIC
charges register be addressed, if technically feasible, by:
•  matching organisation names for grantors on the Register to ACNs in
ASIC’s register; and
•  then processing a bulk data change to amend the relevant “deregistered grantor” registrations by replacing the organisation name with the matched ACN.

	161.
	6.11.15.3
	That AFSA investigate identified instances of incorrect migrations from State or Territory registers and then develop and implement solutions, where appropriate, in consultation with its relevant consultative forums.

	162.
	6.11.15.4
	That the Act be amended to empower the Registrar to amend migrated data on the Register as the Registrar considers necessary to correct errors arising from the migration process.

	163.
	6.12.1
	That ss 150(3)(c) and (d) be deleted.

	164.
	6.12.2
	That the Act be amended to provide that the Registrar does not need to exercise procedural fairness when giving effect to a court order, and that the Registrar instead be able to seek further directions from the court as to the way in which the Registrar should give effect to the order.

	165.
	6.12.3
	That s 195A be amended to confirm that the Registrar’s power to conduct investigations extends to investigations that are conducted for purposes that may include pursuing the enforcement of civil penalties.


	No.
	Section
	Recommendation

	166.
	6.12.4
	That:
•  the definition of “business day” in s 10 not be amended; and
•  the Registrar be asked to maintain a “business day calendar” on the
Registrar’s website.

	167.
	6.12.5
	That:
•  the Registrar be empowered to issue a notice to a secured party by publication on the Registrar’s website, if the Registrar has no other valid notice details for a secured party; and
•  any notice period required by the Act in relation to such a notice be extended by an appropriate additional period.


Chapter 7 – Dealings in collateral
	No.
	Section
	Recommendation

	168.
	7.1
	That the Act be amended to ensure that it uses consistent terminology when it refers to dealings in collateral, and if different terms are used
to describe particular types of dealings, that it be made clear what the differences in meaning are as between those different terms.

	169.
	7.2
	That Government consider further whether the Act should continue to provide that a transfer of collateral subject to a security interest will cause
the transferee to become the grantor of that security interest, or whether the Act should be amended to reflect the alternative approach taken under the Canadian PPSAs and the NZ PPSA.

	170.
	7.3.1
	That Government expand the further consultation process described
in Recommendation 51 to include consideration of the extent to which the competing models described in that Recommendation will affect the position of a lessor of collateral that is subsequently subleased by the lessee to a sublessee.

	171.
	7.3.2
	That Government expand the further consultation process described in Recommendation 51 to include consideration of the extent to which the competing models described in that Recommendation will affect a security interest over collateral that is leased by the grantor to a lessee, where the lessee subsequently becomes insolvent in a way that causes the grantor’s interest in the leased goods to vest in the lessee under s 267.

	172.
	7.3.3
	That the Act not be amended to provide that a registration against one member of a corporate group is sufficient to perfect a security interest that is granted by another member of that group.

	173.
	7.4.1.1
	That s 31(3)(a)(i) be amended to make it clear that the grantor referred to in the section is the original grantor of the security interest, not a person who subsequently becomes the grantor as a result of the collateral being transferred to it.

	174.
	7.4.1.2
	That the words “an interest” in s 31(3)(a)(i) be replaced with “rights”.

	175.
	7.4.2
	That s 31(3)(a)(ii) be deleted.


	No.
	Section
	Recommendation

	176.
	7.4.3
	That s 32(1) be amended to read along these lines:
“(1)   Subject to this Act:
(a)   if collateral is dealt with, the security interest remains attached to the collateral, unless the secured party expressly or impliedly agreed that a party to the dealing could take the collateral free of the security interest; and
(b)   if collateral gives rise to proceeds (by being dealt with or otherwise), the security interest attaches to the proceeds unless the security agreement provides otherwise.”

	177.
	7.4.4
	That s 32(2) be retained, and that the start of s 32(2) be amended to read along these lines:
“(2)   If the secured party enforces a security interest against both collateral and proceeds that arise from a transfer of the collateral, the amount secured by the security interest in the collateral and proceeds is limited….”.

	178.
	7.4.4
	That s 32(3) be deleted.

	179.
	7.4.5
	That s 32(5) be amended to read along these lines:
“(5)   The time of registration in relation to original collateral, or the time of perfection of a security interest in original collateral, is also the time of registration or perfection in relation to the proceeds of the original collateral, if the security interest has been continuously perfected .”

	180.
	7.4.6.1
	That the Act be amended to provide that a security interest over collateral that is perfected by registration is automatically perfected over any proceeds of that collateral.

	181.
	7.4.6.2
	If Recommendation 180 is not adopted, that s 33(1)(b) be amended to make it clear that the security interest is perfected over the proceeds if the proceeds are within the collateral description of any current financing
statement made by the secured party against the grantor, not just the same financing statement.

	182.
	7.4.6.3
	If Recommendation 180 is not adopted, that s 33(1)(c) be retained.

	183.
	7.5.1
	That the Act not be amended to require an intending transferee of collateral to search the Register and advise any relevant secured party of the proposed transfer.

	184.
	7.5.2
	That “in the collateral” be inserted after “interest” in line 3 of s 34(1).

	185.
	7.6.1
	That the requirement for value in ss 43 to 52 and ss 69 to 72 be as follows:
•  ss 48, 49 and 69 – no value requirement; and
•  the remaining sections – new value.

	186.
	7.6.1
	That the Act continue to allow “new value” to be a nominal amount.

	187.
	7.6.2
	That the Act be amended to provide that a person has knowledge of something for the purposes of the Act when information comes to their attention under circumstances in which a reasonable person would take cognisance of it.



	No.
	Section
	Recommendation

	188.
	7.6.2
	That the taking free rules in the sections set out in the following table be amended so that the “value” and “knowledge” qualifiers in those sections are as set out in the following table:

	189.
	7.6.3
	That the Act not be amended to define the term “buyer”.

	190.
	7.6.4.2
	That s 44(2)(a) be deleted.

	191.
	7.6.4.3
	That s 44 continue to apply to all types of property that may, or must, be described by serial number in a registration.

	192.
	7.6.5
	That s 45(1) be retained, but that it only operate in favour of a buyer or lessee who is an individual.

	193.
	7.6.5
	That s 45(2)(c) be deleted.

	194.
	7.6.5
	That the content of ss 45(1)(c) and 45(2) be simplified.

	195.
	7.6.6
	That s 45(4)(c) be deleted.

	196.
	7.6.7.1
	That s 46(2)(a) be deleted.


	No.
	Section
	Recommendation

	197.
	7.6.7.2
	That s 46(1) continue to apply only to security interests that are given by the seller or lessor, or that arise under s 32.

	198.
	7.6.7.3
	That the Act not to be amended to limit s 46 to goods.

	199.
	7.6.8
	That s 47(1) be amended so that the market value only needs to be determined when the agreement to buy or lease is entered into.

	200.
	7.6.8
	That s 47(2)(c) be amended to provide that s 47(1) does not apply if,
at the time the agreement for sale or lease is entered into, the buyer or lessee believes that the market value of the personal property is more than
$10,000 (or any greater amount prescribed by regulation).

	201.
	7.6.9
	That Government consider further, in consultation with industry, whether there are good policy reasons for retaining s 50 and, if there are not, that s
50 be deleted.

	202.
	7.6.9
	That s 50 be amended, if it is retained, to clarify that it does not operate in favour of another secured party.

	203.
	7.6.10
	That Government consider further, in consultation with industry, whether there are good policy reasons for retaining s 51 and, if there are not, that s 51 be deleted.

	204.
	7.6.10
	That s 51 be amended, if it is retained, to clarify that it does not operate in favour of another secured party, and to clarify the purpose and meaning of s 51(1)(b).

	205.
	7.6.11.1
	That s 52(1) be amended by replacing the references to proceeds, goods or negotiable documents of title with references to “personal property”.

	206.
	7.6.11.2
	If Government decides (pursuant to Recommendation 169) to allow the Act to continue to provide that a transfer of collateral subject to a security interest makes the transferee the grantor of the security interest, that Government consider whether s 52 should be amended to provide that
it does not apply to a security interest that is temporarily perfected under s 34.

	207.
	7.6.11.3
	That s 52(2) be amended so that any buyer or lessee can rely on s 52(1) unless they had the requisite knowledge at the time that they entered into the agreement to buy or lease the property.

	208.
	7.6.12.1
	That s 69 be reframed as a taking free rule, and moved to Part 2.5 of the
Act.

	209.
	7.6.12.2
	That the language of s 69 be tailored more closely to Australian market conditions, and that the rules in ss 48 and 69 be more closely aligned.

	210.
	7.6.13.1
	That the definition of “negotiable instrument” in s 10 be deleted, to allow the term to have the same meaning as at general law.

	211.
	7.6.13.2
	That s 70 be retained.

	212.
	7.6.13.3
	That s 70 be reframed as a taking free rule, and moved to Part 2.5 of the Act.

	213.
	7.6.15.1
	That s 72 be retained.

	214.
	7.6.15.2
	That s 72 be reframed as a taking free rule, and moved to Part 2.5 of the Act.


	No.
	Section
	Recommendation

	215.
	7.6.16
	That s 53 be deleted.

	216.
	7.6.17.1
	That s 37 be amended to make it clearer that it only applies if the effect of the buyer or lessee taking the goods free of a security interest was that the security interest ceased to be attached to the goods.

	217.
	7.6.17.2
	That s 37 not be amended to make it clearer that it applies where a person has taken collateral free of a security interest because of the operation
of s 32.

	218.
	7.6.17.3
	That ss 37 and 38 be amended to ensure that they apply appropriately for all types of security interests.

	219.
	7.6.18.3
	That Government consider, in consultation with the States and Territories, whether or not taking free rules may be contained in laws other than the Act, and that the Act be amended to set out the agreed position.

	220.
	7.7.1
	That the Act be amended to confirm that the priority position as between competing security interests is determined at the time when they come into conflict.

	221.
	7.7.2
	That the Act be amended to make it clear that priority as between two unperfected security interests that attach to collateral at the same time is to be determined by the order in which the security agreements were entered into.

	222.
	7.7.3
	That the language of s 55(5) be simplified, potentially by amending it to read:
“(5)   For the purposes of subsection (4), the priority time for a security interest in collateral is, subject to subsection (6), the earlier of the following times to occur in relation to the security interest:
(a)   the registration time for the collateral; and
(b)   the time at which the security interest becomes perfected.”

	223.
	7.7.4.1
	That Government consider, as part of the further consultations referred to in Recommendations 64 to 76, whether it is appropriate for a security interest that is perfected by control to be entitled to a super–priority, for each of the types of collateral listed in s 21(2)(c).

	224.
	7.7.4.2
	That s 57(2) be amended to provide, if more than one security interest is perfected by control over an item of collateral at the same time, that priority is afforded to the security interest that is held by the secured party that took control first.

	225.
	7.7.4.3
	That s 57(2A) be deleted.

	226.
	7.7.5
	That s 58 be amended to read along these lines:
“A security interest has the same priority for all amounts and obligations secured by it, whether they are incurred or arise before or after the security interest arises.”

	227.
	7.7.5
	If Recommendations 56 and 226 are adopted, that the definition of
“future advance” in s 10 be deleted.

	228.
	7.7.6
	That s 59 be deleted.

	229.
	7.7.7
	That the language of s 61 and other relevant sections in the Act be amended to refer to “priority” rather than “subordination” agreements between secured parties.


	No.
	Section
	Recommendation

	230.
	7.7.8.1
	That the Act be amended, if necessary, to make it clear that s 14(1) captures all leases or consignments that give rise to a security interest, whether or not they are a PPS lease or a commercial consignment.

	231.
	7.7.8.2
	That the Act be amended to provide that a sale and lease-back can give rise to a PMSI if (and to the extent that) the PMSI secured party paid the purchase price for the collateral directly to the supplier.

	232.
	7.7.8.3
	That the Act not be amended to provide a security interest with PMSI status to the extent it secures funds provided by a secured party to a grantor or debtor to reimburse it for a deposit previously paid for the collateral.

	233.
	7.7.8.4
	That ss 14(2)(c) and (2A) be deleted.

	234.
	7.7.8.5
	That the Act be amended to enable PMSIs in inventory to be
cross-collateralised, to the extent that the items of inventory are not separately identifiable.

	235.
	7.7.8.6
	That references in the Act to a PMSI not be amended to indicate whether they refer to a PMSI as defined in s 14 or to a PMSI that has priority under s 62 (on the basis that the references are simply to a PMSI as defined in
s 14), and that clarifying language only be included where the intention is to refer only to a PMSI that has priority under s 62 (such as in s 103).

	236.
	7.7.8.7
	That s 14(5) be expanded to make it clear that a security interest that replaces a PMSI can also be a PMSI.

	237.
	7.7.8.8
	That ss 62 and 63 continue to assess whether a registration is made in time to achieve PMSI super-priority by reference to the time when the grantor obtains possession, not when the secured party provides its funding.

	238.
	7.7.8.9
	That the Act be amended to clarify that references in ss 62 and 63, and elsewhere in the Act, to a grantor obtaining or having possession of personal property, are references to the grantor obtaining or having that possession in its capacity as grantor.

	239.
	7.7.8.10
	That ss 62 and 63 be amended to provide a uniform timeframe of 15 business days for a registration that perfects a PMSI for all types of collateral, including collateral that is inventory.

	240.
	7.7.8.11
	That s 62 not be amended to require a secured party that wants to claim PMSI priority to give notice of this to existing secured parties, or to provide other information in its registration.

	241.
	7.7.8.11
	That s 62(2)(c), and item 7 of the table in s 153(1), be deleted.

	242.
	7.7.9.1
	That s 64 be retained.

	243.
	7.7.9.2
	That the Act not be amended to provide that a retention of title supplier is not able to trace its security interest into receivables that are acquired by a receivables financier.

	244.
	7.7.9.3
	That s 64 be amended to provide that an accounts financier can use the section to take priority over both a PMSI held by an inventory financier in the proceeds of its inventory, and over a non-PMSI security interest held by the same inventory financier in those proceeds.

	245.
	7.7.9.4
	That s 64 continue to only apply to PMSIs that are granted by the same person as the person who granted the security interest in the account.


	No.
	Section
	Recommendation

	246.
	7.7.9.5
	That s 64(1)(a)(i) be deleted.

	247.
	7.7.9.6
	That s 64 be amended to require that the relevant registration be against the collateral class “accounts”.

	248.
	7.7.9.7
	That s 64(1)(b)(ii) be amended to provide that a “priority interest” in an account will take priority in relation to the account if the priority interest first attaches to the account at least 15 business days after the secured
party with the priority interest has given notice to the PMSI secured party in accordance with s 64(2).

	249.
	7.7.9.7
	That s 64(1)(b)(i) be amended to reflect the fact that the secured party will not hold the priority interest until it has attached.

	250.
	7.7.9.8
	If s 62(2)(c) is retained, that s 64 not be amended to provide that an accounts financier only needs to send notices under the section to secured parties that have indicated in their registration that their security interest is a PMSI.

	251.
	7.7.9.9
	That s 64(2)(b) be amended to provide that a s 64 notice need only state that:
•  the accounts financier may be acquiring an interest in accounts that are proceeds of inventory in which the PMSI holder may also have a security interest; and
•  the effect of s 64 is that the accounts financier will have priority over the
PMSI in relation to accounts to which its security interest attaches after
15 business days from the day the notice is given.

	252.
	7.7.10
	That s 76(3)(a) be amended by replacing “while the goods are in the possession of the person” with “before the repossession time (referred to in paragraph 37(1) or 38(1))”.

	253.
	7.7.10
	That s 76(3)(b) be amended by replacing “paragraph 37(1)(d) and 38(1)(d)”
with “subsection 37(1) or 38(1)”.

	254.
	7.7.11
	That Government afford agribusiness financiers and farming organisations a further opportunity to comment on whether ss 85 and 86 should be retained or deleted.

	255.
	7.7.11
	If s 85 is retained, that it be amended by inserting “(other than a purchase money security interest)” after “other security interest” in line 3.

	256.
	7.8.1
	That the Act not be amended to address whether a trustee’s lien ranks ahead of or behind a security interest over the assets of the trust.

	257.
	7.8.2.1
	That s 74(4)(a) be amended to read:
“(a)   if the collateral is seized as part of the execution process – the time of seizure;”.

	258.
	7.8.2.2
	That s 74(1) be amended to provide that an execution creditor only has priority over a security interest if the “priority time” for the security interest is after the date specified in the section.

	259.
	7.8.2.3
	That s 8(2) and reg 1.4(5)(b) be amended to make it clear that s 74 can only afford an execution creditor priority over another interest if that other interest is a security interest that is subject to the Act.


	No.
	Section
	Recommendation

	260.
	7.9.1
	That the definition of “accession” in s 10 be amended to clarify that goods will not be an accession to other goods if their identity has been lost in the other goods in a way that engages the application of Part 3.4 of the Act.

	261.
	7.9.2
	That references in Part 3.3 of the Act to a security interest “continuing in” an accession be amended to refer to the security interest “remaining attached to” the accession.

	262.
	7.9.3
	That s 90(b) be deleted.

	263.
	7.10.1
	That Part 3.4 of the Act be split into two, and that commingled goods be dealt with separately, in accordance with these principles:
1.   A party with an interest in goods that are commingled into a larger bulk shares in that larger bulk in the proportion that its goods represent of all contributions to the bulk.
2.   To the extent that more than one party had an interest in goods that become part of a larger bulk, their rights as against each other continue to be resolved as if the goods were still separate, but on the basis that the aggregate of their claims may not exceed the relevant proportion of the bulk, as described in the previous paragraph.
3.   If a secured party wants to enforce its security interest in a share of the bulk, it must separate the relevant share from the bulk, and then enforce against that separate share.

	264.
	7.10.1
	That Government consider further, in consultation with industry and through consideration of the position in Canada and under Article 9, whether the commingling rules should be extended to commingled intangibles.

	265.
	7.10.2
	That s 100 be amended by replacing “section 55 (default priority rules)” with
“this Act (other than Part 2.5)”.

	266.
	7.10.3.1
	That s 101 be amended so that it limits the amount recoverable under a security interest, not just its priority.

	267.
	7.10.3.1
	That s 101 not be amended to change the point in time at which the value of the input is assessed.

	268.
	7.10.3.2
	That ss 102 and 103 be amended to reflect the following principles:
1.   The aggregate amount recoverable under a security interest (or multiple security interests) over an input that becomes part of a product or mass is capped at the value of the input when it became part of the product
or mass.
2.   If there was more than one security interest over the input, they rank inter se in the order that would have applied if the input was still separate.
3.   If the amount recovered on enforcement is not enough to pay out all secured parties (taking into account any cap under the previous two items on the amount they can recover), the priority between them is established using the other priority rules.

	269.
	7.11.1
	That s 79 be retained, and that it amended so that it applies to the grant of a security interest over collateral, as well as a transfer.

	270.
	7.11.2
	That s 80(3) be retained.


	No.
	Section
	Recommendation

	271.
	7.11.3
	That s 81 be retained.

	272.
	7.11.3
	That s 81(1) be amended:
•  so that it applies to the grant of a security interest over an account, not just a transfer;
•  by deleting “for currency due or to become due” from line 2 of s 81(1) (b); and
•  to make it clear that it only invalidates the restriction to the extent that it applies to an account.

	273.
	7.11.3
	That Government consider further whether:
•  the exclusion from s 81 of construction contracts and financial services contracts is appropriate; and
•  s 81 should be amended to make it clear that the transfer may not adversely affect the obligor on the account.


Chapter 8 – Enforcement of security interests; insolvency of a grantor
	No.
	Section
	Recommendation

	274.
	8.1.1
	That Chapter 4 be amended to make it clear that the following principles apply:
1.   A secured party may use enforcement remedies in its security agreement or under laws outside the Act (even if they parallel remedies contained in Chapter 4) without needing to comply with any
corresponding notice or other requirements in Chapter 4, except to the extent that a provision in Chapter 4 expressly states that it applies to the exercise of remedies outside the Chapter.
2.   If a secured party elects to rely on a remedy provided by Chapter 4, it must comply with the associated notice or other requirements in the Chapter, except to the extent that the secured party and the grantor agree otherwise in accordance with s 115.

	275.
	8.1.2
	That the Act be amended by replacing references to “default by the debtor” (or similar) with “default” or “default under the security agreement”, and that the term “default” be defined in s 10 along the lines of the corresponding definition in the NZ PPSA.

	276.
	8.1.3
	That s 109(1)(b) be deleted.

	277.
	8.1.4
	That s 109(2) be deleted.

	278.
	8.1.5
	That Government consider, in further consultation with industry, whether
s 109(3) should be amended to provide that Chapter 4 (other than ss 110,
111, 113 and 140) does not apply to an intermediated security or an investment instrument that is held on a prescribed financial market within the meaning given to that term by the Corporations Act.

	279.
	8.1.6
	That s 109(5) be deleted.

	280.
	8.1.7
	That s 111 not be amended.

	281.
	8.1.8
	That s 112(3) be deleted.


	No.
	Section
	Recommendation

	282.
	8.1.9.1
	That the words “is not used” in line 2 of s 115(1) be replaced with “the grantor does not intend, at the time it enters into the security agreement, to use”.

	283.
	8.1.9.2
	That s 115(1) be amended by replacing “may contract out of” in
s 115(1) with “may agree that a party need not comply with”, and that a corresponding amendment also be made to s 115(7).

	284.
	8.1.9.3
	That s 115(1)(q) continue to allow parties to contract out of the grantor’s right to redeem collateral under s 142.

	285.
	8.1.9.4
	That s 115(2) not be amended.

	286.
	8.1.10.1
	If s 116 is retained, that it be amended to reflect these principles more clearly:
•  Chapter 4 does not apply to property if the property is in the hands of
a receiver, or a receiver and manager, unless the grantor of the security interest is an individual.
•  Section 131 does not apply in relation to property while a person is a controller of the property, unless the grantor of the security interest is an individual.
•  The parties to a security agreement can also agree that any other provision of Part 4.3 will not apply to property that is in the hands of
a controller other than a receiver or receiver and manager, unless the grantor of the security interest is an individual.

	287.
	8.1.10.2
	That Government consider further whether the nature of company receiverships is such that they need to remain outside Chapter 4, taking into account Government’s deliberations on the extent to which provisions in Chapter 4 should be mandatory to all enforcement processes, and that
s 116 be retained or deleted in accordance with Government’s conclusion.

	288.
	8.1.11
	That Government consider whether s 119 could be amended to simply say that Chapter 4 does not apply to an enforcement process that is regulated by the National Credit Code.

	289.
	8.2.1
	That the headings to ss 120 and 121 be amended to refer to security interests in “certain payment obligations” (or a similar expression), rather than to security interests in “liquid assets”.

	290.
	8.2.2
	That the Act be amended so that the garnishee mechanism in ss 120 and
121 can apply to any payment obligation.

	291.
	8.2.3
	That s 80(7) be expanded:
•  to apply to a grant of any security interest over an account, not just a transfer;
•  to give the obligor a further 5 business days after receipt of the notice within which it must make the payment; and
•  to apply to payment obligations generally, if Recommendation 290 is adopted.

	292.
	8.2.4
	That s 120(3) be deleted, if s 80(7) is amended in accordance with
Recommendation 291.


	No.
	Section
	Recommendation

	293.
	8.2.4
	That s 120(3) be amended, if s 80(7) is not amended in accordance with
Recommendation 291, to read:
“(3)   A person who receives a notice under paragraph (2)(a) must pay, to the secured party, any amount that the person owes to the grantor on the collateral before the later of:
(a)   the end of 5 business days after the day the notice is received; or
(b)   the day the amount becomes due and payable.”

	294.
	8.2.5
	That s 120(4) be deleted, and that s 120(5) be amended to require that all amounts recovered under s 120 be applied in accordance with s 140.

	295.
	8.3.1
	That the Act be amended so that ss 123(2) and (3) apply to all personal property that is not in tangible form.

	296.
	8.3.1
	That ss 123(2)(b) and 123(3)(b) be retained.

	297.
	8.3.2
	That s 124(2)(b) be deleted.

	298.
	8.3.3
	That the Act be amended to provide that a secured party with a security interest in an accession can remove that accession when enforcing its security interest.

	299.
	8.3.4
	That s 126(2) continue to provide that a secured party that disposes of collateral on the grantor’s premises must not cause the grantor any greater cost or inconvenience than is “necessarily incidental to the disposal”.

	300.
	8.3.5.1
	That the Act be amended to make it clear that s 127 cannot override an agreement to a different effect as between secured parties.

	301.
	8.3.5.2
	That the Act not be amended to include rules that determine, as between a security interest and a non-security interest in relation to the same collateral, which has the superior right to conduct enforcement proceedings.

	302.
	8.3.5.3
	That s 17(4) not be amended.

	303.
	8.3.5.4
	That ss 127(6) to (11) be retained.

	304.
	8.3.5.4
	That the reference in s 127(9) to “20 business days” not be changed.

	305.
	8.4.1.1
	That the Act be amended to make it clear that a secured party is able to enforce its security interest against collateral without first having to seize the collateral.

	306.
	8.4.1.2
	That the description in ss 128(2), (3) and (4) of a lease or licence as a
“disposal” be considered in the context of Recommendation 168, to
ensure that the language of the sections does not inadvertently expand the meaning of the term “dispose” as used elsewhere in the Act.

	307.
	8.4.1.3
	That s 128(3) be retained.

	308.
	8.4.2.1
	That s 129(3)(b) be retained.

	309.
	8.4.2.2
	That s 129(2)(b) be deleted.

	310.
	8.4.3.1
	That s 130(1) not be amended to require that the secured party also provide the notice contemplated by that section to the debtor.

	311.
	8.4.3.2
	That s 144 be expanded to provide that a secured party is only required to give a notice to another secured party if the other secured party is perfected by registration or possession.


	No.
	Section
	Recommendation

	312.
	8.4.3.3
	That s 130(2) be amended to say that the notice must set out either the amount to be paid on or before the day specified in s 130(3), or the manner in which the amount is to be calculated.

	313.
	8.4.3.4
	That s 130(5)(b) be deleted.

	314.
	8.4.3.4
	That s 130(5)(c) be amended to provide that it applies if the secured party believes on reasonable grounds that there will be a material decline in the value of the collateral if it is not disposed of before the end of the period that would have applied under s 130(3) if the notice had been given (rather than “immediately”).

	315.
	8.4.4.1
	That s 132(1) be amended to clarify that it only applies when the secured party has disposed of all the collateral it is enforcing against.

	316.
	8.4.4.2
	That s 132(3)(a) be amended by deleting “, and expected to be received,”.

	317.
	8.4.5
	That s 133 not be amended.

	318.
	8.5.1
	That s 135(1) be amended so that it requires the retaining secured party to give the notice to:
•  the grantor; and
•  any other secured party that is perfected by registration or possession.

	319.
	8.5.1
	That s 136 be amended to confirm that it only allows the secured party to retain the grantor’s interest in the collateral, free of the interest of the grantor and the security interests listed in s 136(2), and not free of the interests of other third parties.

	320.
	8.5.2
	That s 135(3)(d) be amended to say that the notice must set out either the amount to be paid, or the manner in which the amount is to be calculated.

	321.
	8.5.3
	That ss 136 and 141 be amended to accommodate the fact that title to the collateral may already be with the secured party, rather than the grantor.

	322.
	8.5.4
	That ss 137 and 138 be amended to incorporate provisions that are reflective of ss 61(2) and (6) of the Sask PPSA.

	323.
	8.6.1
	That:
•  s 140(1) be amended to read:
“This section applies if any personal property (a recovery) is received by or on behalf of a secured party as a result of enforcing a security interest in collateral (whether or not under section 120 or 128).”; and
•  each subsequent reference in s 140 to an “amount, personal property or proceeds” (or similar) be replaced with “recoveries”.

	324.
	8.6.2
	That s 142 be amended so that it only permits the grantor or another secured party to redeem collateral if:
•  the secured party is enforcing its security interest; and
•  the secured party has not yet disposed or committed to dispose of the collateral (whether under s 128 or otherwise), or retained that collateral under s 134.

	325.
	8.6.3
	That s 143 be retained.


	No.
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	326.
	8.6.3
	That s 143 be amended:
•  so that the reinstatement right may only be exercised by the grantor, not by any “person”; and
•  by replacing “disposes” in line 1 of s 143(1) with “commits to dispose”.

	327.
	8.6.5
	That the Act be amended to make it clear that a secured party is entitled to pursue its debtor for any shortfall between what it is owed, and what it recovers by enforcing against the collateral, unless the secured party has agreed otherwise.

	328.
	8.7.2
	That ss 267 and 267A be retained.

	329.
	8.7.3
	That ss 267 to 269 continue to use the expression “vests in the grantor”.

	330.
	8.7.4
	That s 268(1)(a)(ii) be amended to read:
“(ii)   a PPS lease;”.

	331
	8.7.5
	That s 267 not be amended to provide that a security interest over collateral does not vest in the grantor under the section if there is any registration on the register that describes that particular collateral.

	332.
	8.7.6
	That sub-paragraphs (ii) and (iv) be deleted from s 268(2)(c).

	333.
	8.7.7
	That s 267(1)(a)(iii) be deleted.

	334.
	8.7.8
	That ss 267(3)(b) and 267A(2)(b) be expanded to include the bankruptcy- related events referred to in ss 267(1)(a)(iv) and (v).

	335.
	8.7.9
	That s 268(1)(aa) be deleted.


Chapter 9 – Interaction with other laws; other matters relating to the content of the act
	No.
	Section
	Recommendation

	336.
	9.1.1
	That Government consider further whether s 6 is needed, and that it be either deleted, or simplified so that it facilitates the application of the Act, rather than have the potential to impede it.

	337.
	9.1.2.1
	That the Act make it clear that a reference in Part 7.2 to “attachment” or “perfection” under laws of another jurisdiction is a reference to the functional equivalent of those concepts under those other laws.

	338.
	9.1.2.2
	That the terminology used in Part 7.2, and in ss 39 and 40, be aligned with the terminology used elsewhere in the Act.

	339.
	9.1.2.3
	That Part 7.2 be amended to clarify that references to “the effect of perfection or non-perfection” of a security interest include the effect of all the priority and taking free rules in the Act, including rules that do not turn on whether a security interest is perfected.

	340.
	9.1.3
	That the Act adopt a choice of law rule for the enforcement of security interests that reflects Recommendation 218 of the UNCITRAL Legislative Guide on Secured Transactions.


	No.
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	341.
	9.1.4
	That Part 7.2 be amended to provide that questions relating to the validity, perfection and effect of perfection or non-perfection of a security interest over an intermediated security be determined by the law (other than the law relating to conflict of laws) of the jurisdiction in which the intermediary maintains the securities account.

	342.
	9.1.5.1
	That s 235(5) not be amended.

	343.
	9.1.5.2
	That s 235(2) be deleted.

	344.
	9.1.6.1
	That s 237 be deleted.

	345.
	9.1.6.2
	If s 237 is retained, that s 237(2) be amended so that s 237(1) only applies to tangible personal property.

	346.
	9.1.7.1
	That s 238(2) not be amended.

	347.
	9.1.7.2
	That s 238(2A) be deleted.

	348.
	9.1.7.3
	That the words “(including the law relating to conflict of laws)” in s 238(3) be replaced with “(other than the law relating to conflict of laws)”.

	349.
	9.1.7.3
	That s 238(3)(c) be retained

	350.
	9.1.8
	That s 239(5) be deleted.

	351.
	9.1.9.1
	That ss 239(6) and 240(2) be deleted.

	352.
	9.1.9.2
	That ss 240(3) and (5) be amended to provide that the choice of law rules for a security interest in a negotiable instrument, or any other tangible instrument that is regarded by the law as embodying the payment obligation that it represents, should be governed by the law of the place where the instrument is located, consistent with the primary governing law rules for goods.

	353.
	9.1.9.3
	If Government decides pursuant to Recommendation 75 to delete ss 21(2) (c)(iv) and 29, that s 240(7) be deleted as well.

	354.
	9.1.10
	That s 241 be amended to reflect Recommendation 215 of the UNCITRAL Legislative Guide on Secured Transactions.

	355.
	9.1.11
	That s 40(5) be deleted.

	356.
	9.2.1.1
	That ss 340 to 341A be amended so that collateral is only a “circulating asset” of a grantor if it is inventory (in the ordinary meaning) of the grantor (other than inventory that is subject to a PMSI), or its proceeds.

	357.
	9.2.1.2
	That ss 340 to 341A, in whatever form they may ultimately take, be removed from the Act and relocated to the Corporations Act.

	358.
	9.2.1.4
	If ss 340 to 341A are not amended in accordance with Recommendation
356, and the Register continues (despite Recommendation 89) to allow
a person registering a financing statement to indicate whether or not the secured party may have control, that s 340(2) be amended to make it clear that an ADI that is perfected by control over an ADI account does not need to register a financing statement and indicate that it has control, in order
to cause that ADI account not to be a circulating asset for the purposes of s 340.


	No.
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	359.
	9.2.1.5
	If ss 340 to 341A are not amended in accordance with Recommendation
356, that s 341(3)(b) be amended so that a secured party will have control of an account if it satisfies the other requirements of the section, unless it
is shown that the grantor’s usual practice is not to deposit the proceeds into the ADI account and that it has the express or implied consent of the secured party to not do so.

	360.
	9.2.1.6
	That ss 341(3)(d) and 341A(1)(b) be deleted.

	361.
	9.2.1.7
	That s 341(1)(a)(i), and the corresponding reference in s 341(1)(a)(ii) to
“specifically appropriated” inventory, be deleted.

	362.
	9.2.2.1
	That s 588FL of the Corporations Act be repealed.

	363.
	9.2.2.2
	If s 588FL of the Corporations Act is retained despite Recommendation
362, that it be amended:
•  to remove references to “deeds of company arrangement”;
•  to allow for the possibility that a security interest can be perfected by means other than registration; and
•  so that it does not apply to deemed security interests, consistent with s 267.

	364.
	9.2.3
	That:
•  the Act be amended, if necessary, to enable Government to provide for additional taking free rules in the Regulations; and
•  regulation 7.1 be amended to operate as a taking free rule.

	365.
	9.2.4.1
	That the arm of Government responsible for insolvency law reform be asked to consider whether the law should be amended to allow an insolvency practitioner to give notice to claimants on the Register to verify their claims within a set period (such as 21 days), on the basis that unverified claims could then be treated as unsecured.

	366.
	9.2.4.2
	That the arm of Government responsible for insolvency law reform be asked to consider whether the law should be amended to clarify the extent to which an administrator’s  equitable lien should rank ahead of security interests.

	367.
	9.2.5
	That the Shipping Registration Act 1981 be amended to allow a secured party to lodge a caveat on the Shipping Register.

	368.
	9.3.1.2
	That the list of “interested persons” in s 275(9) be expanded to include a judgment creditor of a grantor that is considering whether to enforce its judgment by seeking execution against property that is described in the secured party’s registration.

	369.
	9.3.1.2
	That Government investigate further whether it is sufficiently clear that company receivers, and insolvency officials such as administrators or liquidators, that have been appointed to a grantor are able to make use of the information-gathering powers in s 275, and that the section be amended, if necessary, to ensure that this is the case.

	370.
	9.3.1.3
	That the period within which a secured party must respond to a request for information under s 275, as set out in s 277, remain 10 business days.


	No.
	Section
	Recommendation

	371.
	9.3.1.4
	That s 275 be amended to provide that a secured party is only required to provide those parts of a security agreement that are relevant to ascertaining the identity of the grantor and the secured party, the identity of the
collateral, and the amount or obligation that is secured.

	372.
	9.3.1.5
	That s 275(6)(a) be amended to read along these lines:
“subject to subsection (7), the secured party has agreed with the debtor or the grantor (a confidentiality agreement) that the secured party is not obliged to respond to such a request”.

	373.
	9.3.1.6
	That s 275(7) be deleted.

	374.
	9.3.1.7
	That it be made clear that the banker’s duty of confidence cannot be relied on to block a disclosure that would otherwise be required by s 275(1).

	375.
	9.3.2
	That s 339 be deleted.

	376.
	9.3.3
	That the Act not incorporate any specific provisions for letters of credit, other than any provisions that might remain as a result of Government’s decisions in relation to other Recommendations in this report.

	377.
	9.3.4.2
	That the definition of “intellectual property” in s 10 be deleted.

	378.
	9.3.4.2
	That careful consideration be given to the manner in which the term “intellectual property” is used in the Act, and if there are provisions in which the breadth of the term should be limited to registered intellectual property, that those provisions be amended accordingly.

	379.
	9.3.4.2
	That the definition of “intellectual property” in s 10 be amended, if it is retained, by deleting the text “(including the right to be a party to proceedings in relation to such a right)”, unless a good reason can be identified for retaining it.

	380.
	9.3.4.3
	That s 105 be deleted.

	381.
	9.3.4.4
	That Government ask stakeholders whether s 106 should be retained and, if no good reasons are put forward for retaining s 106, that it be deleted.

	382.
	9.4.1
	That the constitutional, judicial and other supporting provisions in the Act be relocated into a separate piece of supporting legislation.

	383.
	9.4.2.1
	That Government consider, as part of redrafting the Act, whether other changes can be made to the location of the Act’s provisions that would make the Act easier to work with.

	384.
	9.4.2.2
	That the Act continue to use the term “grantor” rather than “debtor” to refer to the person who grants a security interest.

	385.
	9.4.2.3
	That the name of the Act not be changed.


Chapter 10 – Next steps
	No.
	Section
	Recommendation

	386.
	10.1.2
	That Government engage private-sector input in the drafting of the Bill for the amending legislation, in addition to then releasing the draft Bill for public consultation.

	387.
	10.1.3
	That Government proceed if necessary with amendments to the Act in two stages, by deferring any amendments on matters relating to statutory licences, water rights and fixtures, if necessary, for enactment at a later date.

	388.
	10.1.4
	That Government obtain appropriate private-sector input into the crafting of the transitional provisions.

	389.
	10.1.5
	That Government develop and publish a detailed implementation plan
for the period leading up to commencement of the amending legislation, in collaboration with the business community (such as through AFSA’s consultative forums).

	390.
	10.2.2.1
	That Government develop a targeted yet multi-faceted campaign, in the lead-up to the amendments to the Act coming into operation, to increase levels of awareness among small businesses of the Act and its implications.

	391.
	10.2.2.2
	That Government develop and implement steps to raise awareness among consumers of the importance of searching the Register before purchasing
a motor vehicle or boat, particularly in a private transaction.

	392.
	10.2.3
	That Government develop and implement a campaign to increase understanding among businesses and their advisers of the detailed effect
of the Act, and take other steps that could assist businesses on an ongoing basis to understand how the Act affects them and how best to take advantage of it.

	393.
	10.3
	That Government consult with business and other stakeholders in 5 years’
time, to determine whether there is a need for further reform of the Act.

	394.
	10.3
	That s 343 be repealed.
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Section�
Circumstance�
Value required�
Knowledge qualifier�
�
43�
Unperfected security interest�
New value�
Knowledge of security interest�
�
44�
Serial-numbered property�
New value�
Knowledge of security interest�
�
45(1)�
Motor vehicle – the “day and a half” rule�
New value�
Knowledge of security interest�
�
45(3)�
Motor vehicle – seller or lessor is a prescribed person�
New value�
Knowledge of breach�
�
46�
Ordinary course of business�
New value�
Knowledge of breach�
�
47�
Low-value personal domestic or household property�
New value�
Knowledge of the security interest�
�
48�
Currency�
None�
Knowledge of breach�
�
49�
Purchaser of investment instrument or intermediated security on stock exchange or similar�
None�
None�
�
50�
Investment instrument with possession or control�
Value New value�
Knowledge of security interest�
�
51�
Intermediated security in consensual transaction�
New value�
Knowledge of security interest�
�
52�
Temporarily perfected security interest�
New Value�
Knowledge of security interest�
�
69�
Creditor receiving payment of a debt�
None�
Knowledge of breach�
�
70�
Negotiable instrument with possession or control�
New value�
Knowledge of breach�
�
71�
Chattel paper in consensual transaction�
New value�
Knowledge of breach�
�
72�
Negotiable document of title�
New value�
Knowledge of breach�
�











