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About Franchising and the Franchise Council of Australia (FCA) 
With more than 94,000 franchise outlets across Australia supporSng a workforce of almost 600,000 
Australians, the franchise sector is a major employer and economic contributor. Franchising is a 
sector worth $174 billion to the Australian economy. 
 
Being part of a franchise network means having access to recruitment and staff development, 
markeSng, HR, technology and IT support, as well as business experSse. 
 
As the peak industry body, the Franchise Council of Australia (FCA) represents franchisors, 
franchisees and advisors to the franchising community. Together, our focus is on promoSng the 
highest standards of excellence in governance in franchising in Australia. Through its current 
membership, the FCA has the ability to influence, support and deliver directly to 65,000 franchise 
outlets. 
 
Our objecSve as the peak body to this important sector is to drive excellence while also conSnuing to 
build connecSvity, community and support across all members, whether franchisors or franchisees. 
This includes an important focus on promoSng and supporSng our members in regional and rural 
Australia who are even more relied on at a community level to provide key services. 
 
The FCA welcomes the opportunity to share our views on the current use of non-compete and non-
solicitaSon clauses and thanks Treasury for this opportunity. 
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Overview 
There is a valid use for and reliance on non-disclosure agreements (NDA) and non-solicitaSon clauses 
for the protecSon of confidenSal informaSon. Government as is the case with business rouSnely 
relies on these measures. 
 
The FCA notes that many businesses including our members rely in non-compete and non-
solicitaSon clauses in a reasonable manner to protect legiSmate business interests. These are 
captured under common law as ‘legiSmate protectable interests’. Importantly, the courts will only 
uphold these clauses where they 1) only extend to a business’ legiSmate protectable interests and 2) 
where they only do so as reasonably necessary to protect those interests.  
 
The FCA supports the posiSon put by ACCI that the codificaSon of non-compete and non-solicitaSon 
clauses via the current common law understanding could be a win-win for employees and employers 
as a result of the greater resulSng certainty.  
 
The FCA wholeheartedly endorses the posiSon put by ACCI that all business and organisaSons have 
the right to protect their confidenSal informaSon. It is unreasonable for the Issues Paper to include 
NDA’s or confidenSality agreements in this discussion.  
 
It is also important to reinforce that within the franchise sector, head offices do not have visibility of 
store contracts. Head office provides standard templates for franchisees to use and adopt as 
appropriate for their individual, independent businesses.  
 

Comparisons with other markets 
Much is made in the paper of the comparaSve use of non-compete clauses here in comparison to 
other markets. Non-compete clauses may be used more commonly in Australia compared to other 
internaSonal markets like the United States however Australian employment law provides stronger 
protecSons for workers such as redundancy enStlements and unfair dismissal protecSons. These 
types of protecSons are generally not found in U.S. employment systems. 
 
As a result, Australian employers likely rely more heavily on non-compete clauses as part of an 
employment contract since terminaSng an Australian worker requires more obligaSons be met. Due 
to these differences in baseline employment protecSons between countries, it is reasonable to 
expect variaSons in how and how ocen non-compete agreements are uSlised across internaSonal 
jurisdicSons. 
 

Restraints derived from Business-Sale Agreements 
The FCA echoes the posiSon of ACCI on the criScal need to ensure restraints derived from business-
sale agreements which are in the interests of both the vendor (typically a small business) and the 
purchaser (typically a large business) are not impacted by any reforms.  
 
As part of a sale, there is typically a requirement that the vendor will not compete in the same space 
for a set Sme period acer the sale. Clearly if this were removed, it would kneecap the value of the 
asset involved. It’s also usual in these circumstances for the vendor’s key shareholders/directors and 
key employees to conSnue in the business for some set Sme period to allow the true value of the 
business to be transferred.  
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Current Use of Non-Compete Clauses 
Non-compete clauses are commonly used within various sectors in Australia to restrict employees 
and contractors from joining compeStors or establishing compeSng businesses. Their applicaSon can 
be broad, covering geographic regions and specified Smeframes.  
 
These clauses are predominantly applied at senior and execuSve levels where employees have 
access to sensiSve commercial informaSon including sensiSve strategic and financial informaSon. At 
many organisaSons, non-compete clauses are defined by sector and specific compeStors, ocen 
including cascading Smeframes from 12 months down to three months. 
 
The clauses clearly define restricted compeSSve businesses, including explicitly naming major 
compeStors. An iniSal geographic limitaSon of Australia is set, with flexibility to narrow this if 
required. A Smeframe of 12 months is also wrieen in, but with the opSon to reduce the period to 
support reasonable enforceability. 
 
Another member observed that non-compete clauses are ocen draced with "waterfall provisions", 
which make the scope of the restricSon as wide as possible iniSally and then scale it down 
progressively. For example, a clause may state a wide geographical restricSon first, then narrow it 
down to a specific city, and reduce the Sme period from years to months.  
 
Non-compete clauses are ocen draced with "waterfall provisions", which make the scope of the 
restricSon as wide as possible iniSally and then scale it down progressively. For example, a clause 
may state a wide geographical restricSon first, then narrow it down to a specific city, and reduce the 
Sme period from years to months. Dracing clauses this way allows courts to always read them down 
to the most reasonable interpretaSon if the clause is challenged. Waterfall provisions are a way for 
employers to have a "backstop" while sSll allowing courts flexibility to assess what is fair and 
enforceable in a given situaSon. 
 
It was generally noted that these types of limited provisions are standard across the industry and do 
not tend to face pushback from employees. While allowing protecSon of valuable commercial assets, 
the flexible approach aims to balance this with enabling future job or employer mobility. 
 
In some cases, non-poach clauses are used to prevent poaching staff from other businesses within 
the same network. However, these clauses are ocen unenforced due to high worker mobility and the 
general unenforceability of such provisions. AddiSonally, some organisaSons encourage team 
members to move between locaSons if necessary due to lifestyle changes. 
 
Various members consulted reinforced the reality that employers in Australia are cauSous about 
using non-compete clauses due to the inevitable legal challenges (all speakers also reinforced the 
need to protect commercially sensiSve IP and informaSon). 
 

Level of StaD Covered by Non-Compete Clauses 
The use of non-compete clauses varies significantly across different roles within organisaSons. While 
senior execuSves and key commercial personnel are typically covered by these provisions due to 
their access to strategic and commercially sensiSve informaSon, there is evidence that such clauses 
are someSmes applied more broadly, even to roles earning lower salaries.  
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Conversely, some organisaSons do not include non-compete clauses in their standard employment 
contracts at the head office level and do not encourage their inclusion in franchisee contracts, except 
potenSally for specific skilled roles. 
 

Impact on mobility 
There was a general view that while poaching of staff parScularly at a store level is undesirable, team 
members are encouraged to move between stores if their circumstances necessitate a change. 
 
In those circumstances where migrant workers are engaged, it is obviously a condiSon of the visa 
that they work at a parScular store. If not, they are in breach of their visa. There is accountability on 
the business bringing them to Australia to look acer them coupled with an accountability by that 
worker to commit to working for the business for a minimum period of Sme. This is a win-win 
situaSon. What would be helpful here would be a simplificaSon of the process to make the 
responsibiliSes for both sides clearer.  
 
Importantly, for those member businesses who support migrant workers, including QSR1 operaSons, 
there is a strong sense that the current approach works well for both the employer and the 
employee. Removal of the requirement for the migrant worker to stay with the sponsoring business 
for a set period of Sme would remove the aeracSon of sponsorship. Franchise owners in those 
circumstances simply would not go through the cost and Sme to bring workers into Australia.  
 

Areas Where Changes Would Be Welcome 
The feedback from various members suggests consensus that these clauses should be more targeted 
and restricted to roles where the protecSon of genuine business interests is necessary. 
 
Some industry leaders emphasise that retenSon strategies should focus on creaSng a posiSve work 
environment rather than relying on restricSve clauses. They noted that smart individuals ocen find 
ways around such clauses, and it is more effecSve to invest in strategies that genuinely improve 
employee saSsfacSon and loyalty. 
 
AddiSonally, there are concerns about the enforceability of non-compete clauses, with gardening 
leave provisions typically serving as the more pracScal outcome for those roles with access to 
sensiSve informaSon.  
 
Furthermore, there is a need to consider the specific vulnerabiliSes of migrant workers, who may be 
parScularly restricted by non-compete clauses due to visa condiSons that Se them to specific 
employers. Simplifying industrial relaSons and providing beeer support for new migrants are 
suggested soluSons to address these vulnerabiliSes. 
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