: 18 Jamison Street,
AUStrahan Sydney NSW 2000

Institute Of 1:1300 739 119
C(.)mpany é: contact@aicd.com.auv
Directors aicd.com.au

ABN 11 008 484 197
1 December 2023
Director

Continuous Disclosure Review Unit
Market Conduct and Digital Division
The Treasury Langton Crescent
Parkes ACT 2600

Via email: continuousdisclosurereview@treasury.gov.au

Dear Dr Lewis

Continuous disclosure: Review of changes made by the Treasury Laws Amendment (2021 Measures No.1)
Act 2021

Thank you for the opportunity to provide a submission to the review of changes made to Australia’s
continuous disclosure laws by Treasury Laws Amendment (2021 Measures No.1) Act 2021 (Review).

The Australian Institute of Company Directors’ (AICD) mission is to be the independent and frusted voice
of governance, building the capability of a community of leaders for the benefit of society. The AICD’s
membership of 51,000 reflects the diversity of Australia’s director community, comprised of directors and
leaders of not-for-profits (NFPs), large and small and medium enterprises (SMEs) and the government
sector.

The AICD has in recent years engaged extensively on Government consultations related to Australia’s
continuous disclosure laws. This has included the Australian Law Reform Commission’s Inquiry into Class
Action Proceedings and Third-Party Litigation Funders (ALRC Inquiry), the Parliamentary Joint Committee
on Corporations and Financial Services’ Inquiry info Litigation Funding and the Regulation of the Class
Actions Industry (PJC Inquiry), as well as Senate Committee consultations on the Treasury Laws
Amendment (2021 Measures No.1) Act 2021.

Enclosed at Attachment A are our detailed responses to key questions contained within the consultation
paper for the Review. The AICD’s policy positions have been informed by extensive engagement with
experienced ASX listed company directors, legal experts, insurance market participants, listed entities
and industry bodies.

Executive Summary

The AICD strongly supported the permanent changes to Australia’s continuous disclosure regime
introduced by Treasury Laws Amendment (2021 Measures No.1) Act 2021 (2021 Amendments). The
introduction of a fault element in the continuous disclosure provisions, and extension to misleading and
decepftive conduct provisions, was a modest and long overdue change.

The 2021 Amendments, while not a radical modification, have brought better balance to the disclosure
laws involving complex, time-sensitive, judgment calls on disclosure. Entities, directors and officers who
are reckless, negligent, or knowingly fail to disclose will rightly be subject to the full force of the law.
However, a strict liability threshold without regard to the state of mind or level of care of an entity or ifs
directors is not appropriate in light of the challenges faced by entities in complying with their continuous
disclosure obligations.



Such challenges have only been amplified since 2021, given the complexities of disclosures in the
emergent areas of cyber security incidents and increasingly complex climate reporting.

The Review presents an important opporfunity to assess the efficacy of the 2021 reforms. While in some
respects it may be too early to tell whether the 2021 Amendments have had their intfended effect, the
AICD considers there are early indications that these changes have been positive and not led to adverse
market outcomes.

Our key points on the topics in the Discussion Paper are as follows:

e The 2021 Amendments have brought Australia’s continuous disclosure regime closer into line with
major overseas markets. However Australia’s disclosure laws remain stricter, in a number of
material respects compared with other jurisdictions (see Section 1):

o The threshold for liability in respect of a breach of contfinuous disclosure laws remain lower
in Australian than in leading capital markets;

o Thereis no equivalent ‘safe harbour’ in respect of forward-looking statements to the
market as in other major jurisdictions; and

o The interaction between Australia’s strict disclosure laws and its facilitative class action
environment means that Australian entities and directors are far more exposed to liability
risks than comparable overseas regimes.

e Analysis indicates that securities class actions continue to be brought under the 2021
Amendments, with claims remaining relatively constant relative to the pre-2021 Amendments
period (see Section 2).

e The 2021 Amendments have not hindered ASIC's enforcement capabilities in respect of
confinuous disclosure breaches. ASIC's civil actions have increased since the 2021 Amendments
fook effect, and it remains open for the corporate regulator fo issue infringement notices on a ‘no
fault’ basis. Legal analysis from Herbert Smith Freehills (HSF) also confirms that ASIC is not
disadvantaged in bringing enforcement actions compared to regulators in major overseas
markets (see Section 3).

e The 2021 Amendments have contributed, amongst other factors, to a stabilisation of the
previously under-stress Directors & Officers (D&O) insurance market, with evidence of decreased
premiums and re-entry of global insurers to the Australian market. Insurance industry participants
have cautioned however that if the 2021 Amendments were to be repealed, there would likely
be a negative impact on the D&O market where a ‘no fault’ threshold regime would change the
risk profile for securities class actions in Australia (see Section 4).

e Thereis no evidence that the quality or nature of disclosures has declined since the 2021
Amendments fook effect. The substance of continuous disclosure obligations remains unchanged
- the reforms have not in any way modified what needs to be disclosed, or by when. Negligence
is a low bar and consistent feedback from directors and legal experts is that the approach to
making disclosures is consistent, with the same level of rigour applied to these important decisions
as prior to the 2021 Amendments (see Section 5).

e Since the 2021 Amendments took effect, the disclosure landscape has evolved. There is
increasing market demand for more complex, often forward-looking information, whether it be
from investors or regulators (see Section 7):



o Australia’s forthcoming climate reporting regime will infroduce new, complex challenges
for the provision of forward-looking information. For example, disclosure of
decarbonisatfion targets, fransition planning and scenario analysis will be based on
inherently uncertain inputs and assumptions due to data availability and quality
challenges, while receiving only limited assurance (af least initially). This will present
material liability risks to companies and directors where these disclosures are not
corrected in a timely manner; and

o Theincreasing prevalence of cyber security and data breach incidents are also currently
presenting novel challenges for boards in making timely and accurate disclosures to the
market, based on limited information.

Without a fault threshold in Australia’s disclosure laws, there is a heightened risk of opportunistic
class actions. It is critical that the Review consider this dynamic environment in its consideration of
whether the 2021 Amendments should be retained.

Next Steps

We hope our submission will be of assistance. If you would like to discuss any aspects further, please
contact Christian Gergis, Head of Policy, ot ||| | | | . o Lovro Bocon. Senior Policy Adviser

o

Yours sincerely,

Louise Petschler GAICD
General Manager, Education & Policy Leadership



Attachment A: Responses to key questions

1. Consistency with other markets

8. Would you say that the continuous disclosure regime in the Corporations Act following the 2021
Amendments is:

a) materially tougher than;
b) materially more lenient than; or
c) in broad alignment with, the disclosure regimes that operate in major overseas markets?

As outlined below, the AICD considers that Australia’s continuous disclosure regime is materially stricter
than major overseas markets.

a) Fault threshold in continuous disclosure provisions

In November 2023, the AICD commissioned international legal firm Herbert Smith Freehills (HSF) to analyse
comparable jurisdictions’ continuous disclosure regimes and liability settings (HSF Analysis). The objective
of the analysis was to revisit where, for the purposes of this Review, Australia sits in comparison to peer
jurisdictions: the United States (US), Canada, United Kingdom (UK), Hong Kong, and South Africa.

The HSF Analysis (enclosed at Attachment B) highlights that the 2021 Amendments, by intfroducing a fault
element, has helped provide a more balanced disclosure liability position, albeit one that remains stricter
than other jurisdictions. The HSF Analysis notes that it is sfill very difficult, if not impossible, to ensure
ongoing comprehensive compliance with the Australian continuous disclosure regime.

The threshold for liability in Australia also still remains lower than in the US and UK (at least as it relates to
private actions).

By way of summary, the HSF Analysis finds:

e Inleading capital markets, while the equivalent exchange continuous disclosure rules are
consistent with Australia’s, the link to director liability under legislation for corporate disclosure is
more remote, requiring an element of misleading conduct or behaviour on the part of the
company and its officers;

e Insome of the other smaller jurisdictions, where the legislative framework is closer to the Australian
provisions, the disclosure requirements are not linked with class action laws analogous fo the
Australian provisions which facilitate the commencement of class actions on behalf of broad
classes of shareholders;

e Inthe UK, not only is mere negligence insufficient to ground liability in the context of private
enforcement, but the claimant must establish that the conduct of the directing mind of the issuer
was reckless or dishonest; and

e Under US securities laws, in order to establish a contravention, a failure to disclose relevant
information, or the disclosure of misleading or false information, must be wilful.




Based on the legal advice received, suggestions that Australia’s disclosure laws and the exposure of
directors to civil liability in relafion to corporate disclosure are consistent with the laws and risks in globall
capital markets are incorrect.

b) Forward-looking statements

In addition, Australia is out of step with other comparable jurisdictions, such as the US, UK and Canada,
which provide a ‘safe harbour’ for companies and directors which disclose forward-looking information:

e United States: In the US, a safe harbour exemption may be secured through identifying a
statement as forward-looking and using meaningful cautionary statements which idenfify
important factors that could cause the actual results to differ materially from those in the forward-
looking statement. The safe harbour only applies to private civil suits and does not apply to civil
and criminal enforcement actions brought by the SEC or other regulatory agencies, among other
specific exceptions that apply.

e United Kingdom: In the UK, a safe harbour is available for misleading statements in the narrative
parts of the annual report and accounts. A director will not be liable to any third party who has
placed reliance on these statements and the director is only liable to the company for those
statements if they knew the statement was misleading or was reckless as to whether it was
misleading or they dishonestly omitted material information.

e Canada: In Canada, a person or company is not liable for a misrepresentation if the document or
public oral statement containing the forward-looking information contained, proximate to that
information:

o reasonable cautionary language identifying the forward-looking information as such, and
identifying material factors that could cause actual results to differ materially from a
conclusion, forecast or projection in the forward-looking information; and

o astatement of the material factors or assumptions that were applied in drawing a
conclusion or making a forecast or projection set out in the forward-looking information.

The AICD notes that a stated rationale for the 2021 Amendments was to mifigate the risk of companies
and their officers being subject to opportunistic class actions under the confinuous disclosure laws and in
doing so, support companies and their officers to release forward-looking guidance to the market. In
particular, the former Treasurer noted:!

Importantly, during the period the temporary [COVID-19] fault element was in place,
Treasury identified that there was an increase in the number of material
announcements to the market, relative to the same period last year.

The changes strike the right balance between ensuring shareholders and the market
are appropriately informed while also allowing companies to more confidently make

! Press release from former Treasurer, the Hon Josh Frydenberg MP, Reforms to Australia’s continuous disclosure laws
pass parliament, 10 August 2021, available here.



forecasts of future earnings or provide guidance updates without facing the undue
risk of class actions.

Should the 2021 Amendments be repealed, the provisions prohibiting misleading and deceptive conduct
under section 1014H of the Corporations Act would revert to a ‘no fault’ threshold insofar as they relate to
continuous disclosure obligations. The AICD is concerned that such settings would prompt a defensive
approach and discourage the making of forward-looking statements due o the increased risk that a
plaintiff law firm will allege that a statement should have been corrected or updated through further
disclosure, even when there was no fault.

This risk is heightened in an environment where the provision of forward-looking information is set to
increase under Australia’s forthcoming mandatory climate disclosure regime (e.g. decarbonisation
targets and transition planning) based on relatively uncertain inputs and assumptions and with limited
assurance. These concerns are discussed in further detail at Section 7.

c) Australia’s facilitative class action environment

As highlighted in previous consultations, the AICD has concerns with the interaction between Australia’s
strict disclosure laws (with low thresholds for liability and limited defences) and a facilitative class action
regime. In practice, the interaction between the two means that there is the threat that a class action
could be filed whenever there is a significant shiff in the company’s share price.

In this regard, the following observations were made by legal experts as part of the ALRC’s inquiry into
class actions and litigation funders:2

e Judgment calls in relations to earnings guidance require a synthesis of developing and uncertain
information, often in relation to disparate parts of a business. While it is easy to be critical of
judgments in hindsight, it should not be assumed that such decisions are not made with a very
high level of diligence — the shareholder class action model does not allow for a fair and
balanced consideration of the judgment call made in the moment. Rather, the price-driven
model assumes that the wrong decision was made;

e Decisions are offen made with acute awareness that disclosing ‘just in case’ the guidance is not
achieved may inappropriately reduce shareholder value — which may itself result in a class
action; and

e The acute awareness of class action risk may result in over-disclosure — which may of itself create
an uninformed (or misinformed) market.

The HSF Analysis highlights that Australian listed company directors are faced with higher personal liability
risks from disclosure-based shareholder class actions than directors in major overseas markets, such as the
US and UK:

e From a listed entity perspective, it is practically very difficult to ensure ongoing comprehensive
compliance with Australia’s continuous disclosure regime, which requires immediate disclosure of
price sensitive information;

2 ALRC Report, Integrity, Fairness and Efficiency—An Inquiry into Class Action Proceedings and Third-Party Litigation
Funders (Report 134, 2018), 275.



¢ Combined with Australia’s relatively facilitative class action law, this creates a constant risk for
listed companies that a securities class action can be brought whenever there is a significant
decline in share price. The relatively easy allegation is that a class of shareholders has suffered loss
as a result of a delay in disclosure of a material development in breach of the continuous
disclosure rules; and

e By way of confrast, in the US and the UK, the link to liability under legislation is more remote,
requiring an element of misleading conduct or misbehaviour on the part of the company and its
officers. In some of the other smaller jurisdictions, where the legislative framework is closer to the
Australian provisions, the disclosure requirements are not linked with class action laws. For
example, Hong Kong does not currently have a class action regime.

9. The PJC Report stated that the 2021 Amendments would bring Australia’s continuous disclosure regime
closer to the regimes in comparable jurisdictions such as the United States and United Kingdom. ASIC,
however, has stated that infroducing a fault-based framework for ASIC enforcement litigation may
have placed Australia out of step with the United States and the United Kingdom, where it appears
regulators can take enforcement action without establishing fault. Do you agree with the PJC Report or
with ASIC in this regard?

The AICD notes that some submissions to the Senate Economics Legislation Committee’s inquiry into the
2021 Amendments stated that, should the 2021 Amendments be enacted, ASIC would be at a
disadvantage compared to international securities regulators because those international regulators,
particularly in the US, did not have to prove the same “at fault” element when dealing with breaches of
contfinuous disclosure laws.

The AICD has sought specific advice on this topic from HSF who have utilised the expertise of their lawyers
in both the US and the UK. Based on our advice, we think that these submissions misrepresent the US
position and over-simplify the UK regime.

d) Australian corporate regulator at no disadvantage

In the US, listed companies are required, among other things, to file annual and quarterly reports that
describe their financial condition and results of operations. These reports must be certified as true and
accurate by the CEO and the CFO. If a company subsequently discovers that there are inaccuracies in
the report, there is a legal obligation fo correct prior inaccurate disclosures. This is similar but not strictly
analogous to Australia’s confinuous disclosure laws.

Where the SEC, the US equivalent of ASIC, brings an enforcement action under this provision they need
to show that the person acted with scienter, meaning that they acted with an intent to defraud.3 This
standard can be satisfied by demonstrating that the defendant intentionally or recklessly made false
statements. Mere negligence does not satisfy that standard and demonstrating that a corporate officer
acted negligently would not lead to a finding of wrongdoing under the anfi-fraud provisions of the US
federal securities law. This is a higher test than section 674A of the Corporations Act.

There is, however, a separate right of action under ss. 17(a)(2) or (3) of the Securities Exchange Act,
which permits the SEC to bring a negligence-based claim in respect of that conduct, which is similar to

3 This is the usual US securities fraud claim, which is under Section 10(b) (or Rule 10b-5) of the Securities Exchange Act
of 1934.




the test in section 674A of the Corporations Act. Accordingly, an at-fault element must still be established
by the US regulator.

The US position contrasts with the UK where there is no requirement for the Financial Conduct Authority
(ASIC’s equivalent) to show fault or recklessness on the part of an issuer in relation to enforcement of the
ongoing disclosure provisions.4

However, it is important to highlight that in both the UK and US, directors’ fiduciary duties are generally
not enforced by regulators. It is left to private litigants. In Australia, where ASIC has pursued directors for
their involvement in an alleged contfinuous disclosure breach, it has often been under the directors’ duty
of care and diligence in accordance with section180 of the Corporations Act — a duty which remains
unfouched by the 2021 Amendments.

e) Complementary enforcement role of the ASX

We note that there is additional regulatory protection from the ASX which oversees compliance with the
Listing Rules and has a range of powers available to it (such as censure, ordering withdrawal of
announcements, and suspension of frading).

Therefore, there are not one, but two, regulators in the Australian market capable of faking enforcement
action with respect to continuous disclosure.

10. If the 2021 Amendments were to be repealed, would that have:
a) a materially positive impact;
b) a materially negative impact; or

c) no material impact at all, on the competitiveness of Australian equity markets to attract new listings
compared to major overseas equities markets?

The AICD considers that were the 2021 Amendments to be repealed this could have a materially
negative impact on the competitiveness of Australian equity markets to attract new listings compared to
major overseas equities markets.

f) ASXlistings decline

According to public data, over the course of the last ten years there have been small yearly fluctuations
in the total number of companies listed on the ASX. There was a 54% fall in total listings on the ASX
between 2021 and 2022, which unexpectedly followed a record number of initial public offerings (IPOs) in
the second half of 2021.5 Average funds raised per an IPO, did however fall from $64.54 million in 2021 to
$12.34 million in 2022.6

More recently, as at October 2023 the total number of listings has fallen by 2.62% year-on-year compared
fo 2022.7 The first half of 2023 saw 14 new listings recorded, representing a sharp decline compared to the
59 new listings in the same period in 2022.8 Moreover, a total of $150 million was raised during the first half

4 Section 123 and Section 382 of the Financial Services and Markets Act 2000.

5 See: https://hlb.com.au/media/2023/01/2023-IPO-Watch-Australia-Report.pdf.

6 Ibid.

7 See: https://www.asx.com.au/about/market-statistics/historical-market-statistics
8 See: hitps://hlb.com.au/media/2023/01/2023-IPO-Watch-Australia-Report.pdf.




of 2023, representing an 81% reduction from the $790 million raised in the same period of 2022 and a
further fall from the $2.9 billion raised in the first half of 2021.°7

These trends are demonstrated in the following graph:

Source: HLB Mann Judd Advisory and Accounting, IPO Watch Australia — Mid Year Report, available here.

The AICD does not consider that Australia’s continuous disclosure laws are directly correlated to the
decline in ASX listings and market capitalisation over the last tfen years and we recognise that broader
macroeconomic factors have influenced these downwards trends. That said, we are aware that
company and officer liability settings can have a significant influence on whether new market entrants
list on the ASX or an alternative overseas exchange.

Feedback from directors, entities and legal experts indicates that Australia’s public company regulatory
settings are encouraging a broad move for companies to incorporate privately and/or alternatively, to
list on overseas exchanges which have less burdensome regulatory settings.

g) Excessive time spent on disclosure

Listed company directors regularly cite securities class action risks as a significant concern that consumes
board and company resources. Although the 2021 Amendments were a welcome step, members note
that a ‘negligence’ fault threshold is still a low bar and there remains an excessive focus at the board
level on continuous disclosure issues at the expense of broader strategic considerations. Indeed, the
AICD’s most recent Director Sentiment Index (DSI) released in November 2023 indicates that ‘compliance
and regulation’ was the top factor cited by directors as impacting their board’s risk appetite, even
ahead of cyber security risks. 10

? Ibid.
10 |bid.



Further, where securities class action proceedings have been commenced against an entity, significant
board and management distraction follows. This distraction is felt more acutely where there are
competing class actions. The high incidence of competing class actions was discussed extensively in the
ALRC's Inquiry.!" Drawing on comments by the Full Court of the Federal Court, it was noted that
competing class actions are likely to:12

incur increased legal costs on the respondent’s side through the requirement fo
defend three proceedings rather than one, including by addressing different
case theories, different expert evidence and different tactical approaches. Such
increased costs may mean costs become disproportionate to the importance
and complexity of the matters in dispute.

Recent analysis of class action activity in Australia in 2022/2023 notes that a significant number of
competing class actions were commenced in the review period.!3 A clear tfrend emerging from this
analysis is the courts concerns with the primacy of the interests of class members as against the interests
of legal representatives and litigation funders. As nofed by Justice Lee in the Blue Sky decision, there is a
concern that: 14

solicitors and funders are focussed so intently on their own position that they
forget that it is their duty fo advance the claims of the applicant and group
members towards a swift resolution of the substantive matter.

Ultimately, it is shareholders and their investments that will bear, indirectly, the burden of protracted
proceedings and the substantial legal costs involved. As noted above, the AICD is concerned that
Australia’s liability settings, requiring significant board and management aftention on disclosure issues,
combined with a facilitative class action landscape continues to create unfavourable conditions that
detract both companies and their investors from listing on our equities market.

Repealing the 2021 Amendments and reverting to a ‘no fault’ threshold would only, in our view,
exacerbate the reluctance to list in Australia.

2. Impact on class actions

4. Have you observed any changes in the number and/or type of class actions against disclosing
enfities for breach of their continuous disclosure obligations since the 2021 Amendments came into
effect? If so, what changes have you observed and do you attribute those changes to the 2021
Amendments or to some other cause?2 What data or specific examples can you provide to support
your observations?

Recent analysis by King, Wood & Mallesons of securities class actions in Australia (KWM Analysis) indicate
that claims remain constant relative to the pre-2021 Amendments period. This frend is shown in the
following graph (on a calendar year basis):

1T ALRC Report, Integrity, Fairness and Efficiency—An Inquiry into Class Action Proceedings and Third-Party Litigation
Funders (Report 134, 2018), 102.

12 Perera v GetSwift Limited [2018] FCAFC 202 [122].

13 King, Wood & Mallesons, The Review: Class Actions in Australia 2022/2023, available here.

14 |bid; R&B Investments Pty Ltd (Trustee) v Blue Sky Alternative Investments Ltd (Administrators Appointed) (in liq)
(Carriage Application No 2) [2023] FCA 142 aft [6].
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Source: King, Wood & Mallesons, The Review: Class Actions in Australia 2022/2023, available here.

Moreover, securities and consumer class actions confinue to dominate filings with over 75% of all class
actions in the 2023 financial year being concentrated on these two forms of claims. The following graph
indicates the percentage of securities class action filings relative to other types of claims have increased
since the 2019-2021 period (assessed on a financial year basis):

Source: Allens Linklaters, Class action risk: interim update (August 2023), available here.
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The AICD understands that of the 14 securities class action claims have been filed in the 2022/2023 review
period, there are at least 7 filings that include pleadings relying on section 674A of the Corporations Act
or the temporary Coronavirus measures (in other words, the confinuous disclosure laws requiring a fault
element).1s Although pleadings have not been made publicly available for a further 7 filings in the
2022/2023 review period, we note that the claim period relates to the period in which the 2021
Amendments or the tfemporary coronavirus measures were in place. 6

In the AICD's view, this suggests that the 2021 Amendments to the fault threshold in section 674A of the
Corporations Act have not detracted from securities class action claims being made. As noted above,
feedback to the AICD from directors and legal experts suggests that ‘negligence’ is sfill a low fault
threshold and we should expect to see claims continue to be brought under these liability settings.

5. Ifthe 2021 Amendments were to be repealed, would that have:
a) a materially positive impact;
b) a materially negative impact; or

c) no material impact at all, on the number and/or type of class actions against disclosing entities for
breach of their continuous disclosure obligations?

The AICD's expectation is that were the 2021 Amendments to be repealed this would have a materially
negative impact on the number of securities class actions against listed entities for breach of their
continuous disclosure obligations.

Reverting to a ‘no fault’ threshold, where liability is automatic on a breach of continuous disclosure
obligations will, in our view, be likely to promote a resurgence of opportunistic securities class action
claims. As noted above in the KWM Analysis, we consider the drop in filings from the 2017/2018 (22 filings)
and 2018/2019 (17 filings) review periods to the 2022/2023 review period (14 filings) is at least suggestive of
a drop in opportunistic claims.

The AICD is also concerned that the securities class actions landscape is set o evolve with the advent of
new claims relating to cyber breach incidents and Australia’s proposed climate reporting regime. This
view is shared more broadly with a number of legal experts.!” In 2023, there have been two filings
(including one competing action) that allege misrepresentations in relation to alleged deficiencies in a

15 Nelson v Beach Energy [2022] VSC 424; Justine Lidgett & Ors v Downer EDI Limited [2023] VSC 574; Sinnamon v
Medibank Private Limited; Drake v Star Entertainment Group; Jowene Pty Lid (as frustee for Biro Citer Souvenirs Pty
Limited Pension Fund) v The Star Enterfainment Group Ltd; Ramon Huang v Star Entertainment Group Limited; DA
Lynch Pty Limited v The Star Entertainment Group Ltd. Note, although there were four actions filed against Star
Entertainment Group Ltd, the Supreme Court of Victoria has recently ordered that only the D A Lynch action
proceed — the others will be stayed.

16 Michael Gary Warner v Ansell Limited; Jowene Pty Ltd atf Biro Citer Souvenirs Pty Limited Pension Fund v Downer
EDI Limited; Timothy Hui Chong Teoh & anor v Downer EDI Limited; Kajula Pty Ltd v Downer EDI Ltd; Robert Laird Kilah
v Medibank Private Limited; Jake Thomas and Yue Xiao v A2 Milk Company; Raeken Pty Ltd ATF Dowrick
Superannuation Fund v James Hardie Industries. Note, although there were three actions filed against Downer EDI
Limited, these claims were transferred from the Federal Court of Australia to the Victorian Supreme Court and
consolidated with Justine Lidgett v Downer EDI Limited.

17 King, Wood & Mallesons, The Review: Class Actions in Australia 2022/2023, available here; Herbert Smith Freehills,
Reviving Corporate Australia — Bootmakers, Boards and Rogues, available here; and Allens Linklaters, Class Action
Risk: Inferim Update, available here.
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company's cyber security systems.18 These are still novel risk areas and there remains extremely limited
guidance from the ASX or ASIC regarding how listed enfities should manage continuous disclosure
obligations. In this environment, a ‘no fault’ threshold in Australia’s continuous disclosure laws could see
an uptick in opportunistic securities class actions claims. These issues are discussed in more detail in
Section 7.

3. ASIC enforcement

11. Have the 2021 Amendments given rise to barriers that may hinder the effective enforcement by ASIC
of a disclosing entity’s continuous disclosure obligations under the Corporations Act. If so, what are
those barriers and how do you think they should be addressed?

The AICD does not consider that the 2021 Amendments have given rise to any barriers that hinder the
effective enforcement by ASIC of a disclosing entity’s continuous disclosure obligations under the
Corporations Act. The reforms merely require ASIC to show fault, which is not an unreasonable request for
a publicly funded corporate regulator.

ASIC continues to have a range of other complementary enforcement options available to it including:
e prosecuting an entity for criminal offences related to continuous disclosure breaches;

e issuing infingement notices and administrative penalties to companies for failure to comply with
continuous disclosure obligations (without needing to prove fault);

e pursuing directors under the confinuous disclosure accessorial liability provisions; and

e commencing actions against directors under the general duty of care and diligence (section 180
of the Corporations Act).

The Vocation decision is an example of where ASIC successfully pursued directors of the entity under the
statutory accessorial liability provisions at the same time as claiming a breach of section 180 by causing
or permitting Vocation's confravention of the contfinuous disclosure and misleading and deceptive
conduct provisions.1?

As noted above in Section 1(d), the AICD also does not consider that ASIC is disadvantaged relative to
corporate regulators in overseas jurisdictions. In the US and UK, a fault threshold of infention or
recklessness is required for the US SEC and UK Financial Conduct Authority to bring an enforcement
action against a company in respect of a breach of similar disclosure laws to Australia’s continuous
disclosure laws. This is a higher test than section 674A of the Corporations Act. In the US, the SEC may also
bring a negligence-based claim under a separate right of action, however, this is no lower than the test
in section 674A of the Corporations Act.

18Allens Linklaters, Class Action Risk: Interim Update, available here.
19 ASIC v Vocation Limited (in liquidation) [2019] FCA 807; https://asic.gov.au/about-asic/news-centre/find-a-media-
release/2019-releases/19-124mr-federal-court-finds-against-vocation-limited-in-liquidation-and-three-officers/
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12. Have you observed any changes in the number and/or effectiveness of enforcement actions by
ASIC against disclosing entities for breach of their continuous disclosure obligations since the 2021
Amendments came into effect? If so, what changes have you observed and do you attribute those
changes to the 2021 Amendments or to some other cause? What data or specific examples can you
provide to support your observations?

Publicly available data indicates that, since the 2021 Amendments came info effect, ASIC's civil penalty
enforcement actions against disclosing entities for breach of their continuous disclosure obligations have
increased:20

Type of actions June 2017 - June 2019 August 2021 - June 2023
concluded

Civil matter 5 8

Criminal matters 1 0
Enforceable undertakings 0 0
Administrative remedies 11 4
(infingement notices)

As at 6 July 2023, the date of ASIC's most recent report, we further note that ASIC has 5 additional civil
actions still in progress.2!

It is unclear whether the 2021 Amendments have influenced this increase in civil enforcement actions.
However, the AICD has long encouraged ASIC to lead public enforcement of continuous disclosure laws
given their centrality to Australia’s public markets, rather than rely on private litigation.22 This is the case in
Hong Kong, for example, where the continuous disclosure laws are not linked to a class actions regime.

ASIC has previously acknowledged the difficult judgment calls that can be involved in compliance with
disclosure obligations, and will consider the regulatory benefits and public interest in bringing a case. By
contrast, reliance on private action to enforce the law is a sub-optfimal outcome given the lack of public
interest focus of private litigants and stronger commercial imperatives to drive securities class actions.

In this regard, the AICD welcomed Treasury’s proposal to limit enforcement action relating to certain
forward-looking disclosures under Australia’s forthcoming climate reporting regime to ASIC only for a
transitional period. Under this ‘regulator-only action’ mechanism, ASIC’s focus will be on penalising those
that fail o disclose, or where disclosure is of a clearly poor standard, accompanied by an intensified
market surveillance program. The exclusion of continuous disclosure breaches from the ‘regulator-only’
transitional relief is discussed further at Section 7.

20 hitps://asic.gov.au/about-asic/asic-investigations-and-enforcement/asic-enforcement-outcomes/

21 hitps://asic.gov.au/about-asic/asic-investigations-and-enforcement/asic-enforcement-outcomes/summary-of-
enforcement-outcomes-1-january-2023-t0-30-june-2023/

22 See AICD submission on ASIC investigation and enforcement, March 2023, available here; AICD submission on the
Treasury Laws Amendment (2021 Measurers No.1) Bill 2021, May 2021, available here; and AICD submission to PJC
Inquiry into the regulation of the class actions regime, June 2020, available here.
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13. If the 2021 Amendments were to be repealed, would that have:
a) a materially positive impact;
b) a materially negative impact; or

c) no material impact at all, on the capacity of ASIC to take effective enforcement action against
disclosing entities for breach of their continuous disclosure obligations?

The AICD considers that if the 2021 Amendments were to be repealed, there would be no material
impact on the capacity of ASIC to take effective enforcement action against disclosing entities for
breach of their confinuous disclosure obligations.

The increase in ASIC’s civil enforcement actions relative to the pre-2021 Amendments period suggests
that ASIC has had no difficulty in bringing claims for a breach of confinuous disclosure obligations with a
fault threshold included.

As noted above, irrespective of the 2021 Amendments, ASIC has been able to issue infringement notices
and administrative penalties to companies for failure to comply with continuous disclosure obligations
without needing to prove fault.

4. Impacts on D&O insurance

6. Have you observed any changes in the availability and/or cost of D&O insurance for disclosing
entities since the 2021 Amendments came into effect? If so, what changes have you observed and do
you atiribute those changes to the 2021 Amendments or to some other cause? What data or specific
examples can you provide to support your observations?

Consistent feedback from leading Australian insurers and publicly available data suggests there has
been renewed positivity in the D&O insurance market over the last 12 months, with premiums having
stabilised relative to a prolonged period of price increases in the past three to five years.

The AICD considers that the 2021 Amendments have been, not the sole, but a confributing factor for
ameliorated D&O market conditions, noting the stabilisation has tracked relative to the post 2021
Amendments period.

a) Decreased premiums

In the first half of 2023, average premium reductions across all Australian sectors ranged between -10% to
-25%.23 ASX 300 companies incurred premium changes on average of -23%, with ASX 100 and ASX 101-
300 experiencing similar decreases and private companies also receiving premium reductions to a lesser
extent.24

Comparatively, insurers note that pricing peaked in the fourth quarter of 2021 in the Australian market,
with an obvious change from 2022 onwards, when market conditions began to improve.25 2020 saw
unprecedented premiums increase on average in excess of 200% due to a combination of a spike in

23 hitps://info.marsh.com/au-2023-mid-year-insurance-market-update
24 |pbid.
25 |pbid.
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securities class actions over the 2017-2019 period, as well as complexity in the market caused by COVID-
19.2¢ These frends are demonstrated in the following graph:

Source: Marsh, Mid-Year Insurance Market Update 2023, available here.

At the time, the PJC Inquiry attributed the increasing prevalence of shareholder class actions as having
broader undesirable outcomes on the availability and cost of D&O insurance, with consequential
challenges for attracting and retaining experienced and high quality directors and officers.?”

b) Re-entry of insurers

Insurers have noted that a more optimistic claims landscape has aftracted new entrants and a renewed
interest from local and locally represented global insurers in the Australian D&O market from the second
half of 2022, after exits were observed in 2020.28 Historically, only a select few London-based insurers were
consistently writing Australian-based D&O risks. The ASX made similar observations in its submission to the
PJC Inquiry in 2020:27

The availability of securities class actions does appear to be having a significant
impact in terms of the ability for listed entities and their directors to insure against that
risk. Again, the Committee will be able to explore this question, but ASX's
understanding is that directors’ and officers’ insurance has become significantly more
expensive, and Side C cover, which insures a listed entity against securities litigation,
has seen particularly significant increases in cost, reductions in cover, and is
becoming increasingly difficult to obtain.

Our discussions with insurers in the London market this year indicate that Australia is
seen globally as the jurisdiction with the highest exposure to securities class action risk,
and that this is regarded as an issue of increasing concern. To the extent that this issue

26 https://www.marsh.com/au/services/international-placement-services/insights/directors-and-officers-insurance-
market-recap-2020.html

27 Parliamentary Joint Committee on Corporations and Financial Services, Litigation funding and the regulation of the
class action industry, Final Report, December 2020, [17.119].

28 https://info.marsh.com/au-2023-mid-year-insurance-market-update

29 ASX Submission to PJC Inquiry, available here.
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impacts on the cost of doing business in Australia, and in particular the cost and
atfractiveness of operating as a listed entity in Australia, it suggests that regulatory
reform may be appropriate.

Since the 2021 Amendments took effect, brokers note that over 40 London-based insurers are actively
now seeking Australian D&O risks, with a number of insurers having an appetite for a broader risk profile.30

c) Side C cover

Insurers have also observed ASX listed entities begin to replenish their Side C cover (providing indemnity in
respect of securities claims against the company) by increasing their policy limif, after years of reducing
or removing this element of cover due o escalating costs. For example, in 2020 premium levels caused
many large listed companies to forego Side C (and sometimes Side B) entirely and take the balance
sheet risk.3

d) Broader environment

Looking ahead, however, insurers have been cautious in their optimism for retained stabilisation. This is
due to broader issues at play, including economic conditions, a dampened M&A market and the ESG
landscape. For example, ASIC’s scrutiny of greenwashing in corporate statements has already led to
fines and broader repercussions for D&O claims.32 At the same time, a United Nations Global Climate
Litigation Report: 2023 Status Review finds Australia is second only to the United States in climate related
litigation.33

As such, insurers have reported that they will be closely monitoring legislative developments amid
concerns that increased corporate and director exposures may become an active source of future
securities class action litigation.34

7. lfthe 2021 Amendments were to be repealed, would that have:
a) a materially positive impact;
b) a materially negative impact; or

c) no material impact at all, on the availability and/or cost of D&O insurance for disclosing entities?

The AICD considers that were the 2021 Amendments to be repealed, this would have a materially
negative impact on the availability and cost of D&O insurance for listed entities. Insurance industry
participants in feedback to the AICD note that reverting to the former ‘no fault’ threshold liability settings

30 https://info.marsh.com/au-2023-mid-year-insurance-market-update; https://www.qjg.com/au/-
/media/files/gallagher/au/row-july-2021-global-state-of-the-market-for-directors-and-officers-liability.pdf

31 hitps://www.ajg.com/au/-/media/files/gallagher/au/row-july-2021-global-state-of-the-market-for-directors-and-
officers-liability.pdf

32 hitps://www.djg.com/au/-/media/files/gallagher/au/campaign-downloads/ggb-business-insurance-market-
conditions-risk-dynamics-n2-2023.pdf

33 UN Environment Programme, July 2023, Global Climate Litigation Report, 2023 Status Review (available here).

34 https://www.ajg.com/au/-/media/files/gallagher/au/campaign-downloads/ggb-business-insurance-market-
conditions-risk-dynamics-h2-2023.pdf
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would change the risk profile for securities class actions and likely result in rising premiums, and Side C
cover once again becoming more difficult to offer at a reasonable price.

As noted above, insurers are also watching developments in the broader regulatory and ESG
environment and have cited securities class action claims in emerging areas of risk, including cyber
security and data breach incidents in particular, as likely fo have a significant impact on their assessment
of the risk landscape. Australia’s proposed mandatory climate reporting regime will have the likely
propensity to change the risk profile for securities class actions, where a breach of continuous disclosure
obligations will fall outside of Treasury's proposed ‘regulator-only actions’ provisions for misleading and
deceptive conduct claims in respect of forward-looking statements. These issues are discussed in further
detail at Section 7.

5. Impact on nature and quality of disclosures by disclosing entities

2. Have you observed any changes in the nature and/or quality of disclosures by disclosing entities
since the 2021 Amendments came into effect? If so, what changes have you observed and do you
attribute those changes to the 2021 Amendments or to some other cause? What data or specific
examples can you provide to support your observations?

The 2021 Amendments have not, in any way, diminished the substance of continuous disclosure
obligations - that is, what needs to be disclosed, by when and by whom. Information that will have a
material effect on the price or value of a company’s share price still must be disclosed. The 2021
Amendments require that, quite reasonably, any proceeding brought against an entity must establish
some wrongdoing.

The 2021 Amendments have also not weakened the misleading and deceptive conduct provisions that
apply to corporate or individual behaviour. The 2021 Amendments to the misleading and deceptive
conduct provisions narrowly confine it to alleged breaches of the continuous disclosure obligations. Any
alleged misleading or deceptive conduct unconnected to an alleged failure to comply with continuous
disclosure obligations has been left untouched by the 2021 Amendments (for example, disclosure in
annual reports, prospectuses and other transaction documents).

While there have been no decisions from the Courts yet in respect of a section 674A claim since the 2021
Amendments took effect, the AICD is not aware of any evidence that the nature or quality of disclosures
by disclosing entities has changed. Consistent feedback from directors and legal experts is that:

* tfimely and robust information continues to be disclosed to the market; and

* the approach to, and decision making behind, making disclosures is consistent, with the same
level of rigour applied by companies and boards prior fo the 2021 Amendments.

a) Forward-looking statements

The AICD recognises that a rationale for the 2021 Amendments was to incentivise companies to more
confidently make forecasts of future earnings or provide guidance updates without facing the undue risk
of class actions. The AICD does not consider there is enough evidence, two years on from when the 2021
Amendments took effect, to suggest whether or not the insertion of a fault threshold has had this effect.
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Informed by engagement with directors, the AICD understands that there is still an element of
conservatism applied when making forward looking statements. A cautious approach is however
understandable. As noted previously, a ‘negligence’ fault threshold in section 674A is still a low bar for a
breach of continuous disclosure obligations, and remains lower than major overseas markets. Disclosure
decisions are complex judgment calls, where legal advice is often sought.

Moreover, the test under Australian law is that persons who make representations as to future matters will
be liable for misleading or deceptive conduct unless the representations are made on ‘reasonable
grounds’. The challenge with this test is that it is assessed objectively by the courts and the subjective
belief of the person at the fime that the representation was made is immaterial, even if it was honestly
held. The Australian legal position is confrary to a number of comparable jurisdictions as noted above. In
the UK for instance, liability only applies where representations are made fraudulently or recklessly. In
Canada and the US, liability does not attach to forward looking statements where meaningful cautionary
language is applied.

6. Impact on market efficiency and effectiveness

1. Do you consider that the 2021 Amendments have:

a) resulted in the market for Australian listed securities being materially more efficient, effective, or
well-informed;

b) resulted in the market for Australian listed securities being materially less efficient, effective, or
well-informed; or

c) had no material impact on the efficiency or effectiveness of, or the level of information in, the
market for Australian listed securities?

The AICD considers that it is too early to determine whether the 2021 Amendments have resulted in the
market for Australian listed securities being materially more efficient and effective.

Notably, the PJC Inquiry final report made the following observation: 35

The committee recognises that continuous disclosure is an important mechanism in
the efficient operation of the market. On the one hand, an effective continuous
disclosure regime helps ensure transparency, thus enabling investors and shareholders
fo make informed decisions. On the other hand, several submitters and witnesses
argued that, in foo many instances, class action lawyers and litigation funders were
taking advantage of Australia's continuous disclosure regime to launch opportunistic
shareholder class actions. It is clear to the committee that a balance needs to be
struck. Market tfransparency and integrity is obviously fundamentally important.

In the AICD’s view, the 2021 Amendments strike the correct balance. Inserting an element of fault or
culpability info Australia’s disclosure laws means that claimants bringing a proceeding against an entity,
or its directors and officers must now establish some wrongdoing. However, this does not in any way

35 Parliamentary Joint Committee on Corporations and Financial Services, Litigation funding and the regulation of the
class action industry, Final Report, December 2020, [17.124-17.125].
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diminish accountability. Entities, directors and officers who are negligent, reckless or knowingly fail to
disclose will rightly be subject to the full force of the law.

The re-introduction of a fault element to the continuous disclosure provisions essentially amounts to a
reinstatement of the law on continuous disclosure prior to 2001. In fact, it is not clear from the explanatory
materials at the time, why the fault element was removed, or whether Parliament inftended to make a
substantive change. It may well have been an inadvertent effect of drafting.

Moreover, there is clearly an increasing market demand for more forward-looking information, whether it
be from investors or regulators. This is set to continue with mandatory climate reporting (discussed further
in the following section). It is therefore critical that the policy settings continue to encourage high quality
and comprehensive disclosures, and that liability settings do not drive limited disclosures that fail to meet
market expectations.

7. Other matters

14. Are there any other matters concerning the 2021 Amendments that you would like to see
addressed in the Review?

We highlight below two material areas of liability risk that have developed significantly since 2021,
namely climate reporting and cyber incident disclosure (see subsections (a) and (b)).

Additionally, while the AICD is strongly of the view that the 2021 Amendments should be retained, the
Review provides an opportunity fo consider possible enhancements to Ausiralia’'s continuous disclosure
laws. We include a recommendation for improvement below in (see subsection (c)).

a) Climate reporting

Earlier this year, the Ausiralian Government confirmed its intention to infroduce mandatory climate
reporting obligations for large Australian corporations and financial institutions. It is currently proposed
that the requirements be phased in from July 2024.

This shift to mandatory climate-related disclosure presents the biggest change to corporate reporting in a
generation, according to ASIC Chair, Joe Longo. He recently observed on the complex and rapidly
changing space:3s

Globally there is unrelenting progress towards developing clear standards and
taxonomies of reporting. The ‘E’ of ESG will likely expand over time, with mandatory
disclosures around climate being only the beginning, not the end.

Consistent with global reporting standards, it is proposed that Ausiralia’s climate reporting regime will
require the disclosure of:

* financial information relating to material, physical and fransition climate-related risks and
opportunities; and
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e more granular, prescriptive and quantitative information such as: fransition plans; scope 1, 2 and
3 emissions; and climate resilience using scenario analysis.

The disclosure of scope 3 emissions and fransition plans are particularly complex and presents both data
availability and quality challenges. Navigating these issues will require concerted focus and investment
by companies. In particular, it will require significant upskilling for both report preparers, assurance
professionals and directors who are ultimately required to sign off on the disclosures.

They also present material liability risks for entities where, notwithstanding the best efforts of directors,
information relied upon to formulate scope 3 emissions may be deficient or otherwise incorrect. This is
because the subjective state of mind of the entity and directors making the representation is irrelevant
under the misleading and deceptive conduct provisions. Rather, the conduct will be objectively assessed
on a strict liability basis by reference to whether the representation might lead a reasonable person in the
position of the recipient into error.

As Australia lacks existing safe harbour provisions for forward looking statements - unlike the US and UK-
Australian companies and directors will have significantly more liability exposure than their international
counterparts when making representations on scope 3 emissions and fransition planning to the market.

The AICD therefore strongly agrees with the Government’s proposal earlier this year for enforcement of
misleading or deceptive conduct or ‘similar claims’ in respect of scope 3 emission disclosures and select
forward-looking disclosures (being scenario analysis and fransition planning) to be limited to regulator-
only action for a fixed period of three years.3”

We understand that this proposal has generally been accepted by key investor groups as a reasonable
mechanism to support implementation of the new regime.38

Continuous disclosure obligations

Critically, however, the Government has proposed that the regulator-only action period will not apply to
claims for breaches of continuous disclosure obligations.3? In explaining why breach of continuous
disclosure actions would be excluded, Treasury’s consultation paper on climate-related financial
disclosure in June 2023 explicitly referenced the re-infroduction of the fault element from the 2021
Amendment as part of the policy rationale.“Under the proposed climate reporting regime, should a
reporting entity become aware that an announced climate target can no longer be met (for example,
due to a change in external factors), or the assumptions underlying those targets have changed, listed
entities will be required to issue updates to the market where they are material to the market value of
listed secuirities.

Based on advice received from HSF, this could mean that companies would need to issue corrections
every time there is a material change in the underlying assumptions that inform their ISSB disclosures. Not
only would this create a significant regulatory burden on companies, but in the event that a company

37 Treasury Consultation Paper, Climate-related Financial Disclosure, June 2023, p. 27, available here.

38 See for example submissions from ACSI and the Investor Group on Climate Change which did not oppose the
regulator-only fransitional relief mechanism.

3% Treasury Consultation Paper, Climate-related Financial Disclosure, June 2023, p. 28, available here.

40 |bid.
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fails to do this, they could face an action brought by ASIC and/or a securities class action for an alleged
breach of continuous disclosure and misleading and deceptive conduct obligations.4!

In light of the above, the AICD strongly encourages the Review to consider the interaction of the
forthcoming climate reporting regime with Australia’s confinuous disclosure and misleading and
deceptive conduct laws. In particular, the exposure for entities and directors should the 2021
Amendments be repealed and sections 674A and 1041H revert to a ‘no fault’ test.

In our view, the re-introduction of a no-fault continuous disclosure obligation could significantly hamper
the comprehensive adoption of mandatory climate reporting, by encouraging a bare bones approach
to limit legal risks.

b) Cyber breach disclosures

A further key development since the 2021 Amendments took effect has been the emergence of
securities class action claims for loss and damage arising from an alleged breach of disclosure
obligations in relation to the high profile cyberattack of Medibank Private Limited. 42

In the Medibank securities class action, the claimants allege that Medibank’s IT security systems were
deficient, and that its directors and officers ought to have known and disclosed those deficiencies to the
market as a matter likely to have a material effect on Medibank’s share price.4?

While this type of claim is still relatively novel, this is a rapidly emerging risk area for continuous disclosure
obligations. In the early stages of a cyberattack, listed entities are faced with circumstances where the
extent and scope of the cyberattack is not fully known and new information is continuously coming to
light. In some instances, a listed entity will be "in the dark" as to the next step the threat actor will take, not
knowing whether the threat actor could cripple the entity's operations or release sensitive information.

In these circumstances, it can be extremely difficult for a listed entity to know what facts exist that may
have a ‘material effect on price or value’ of its securities.

Australia has seen several large-scale data breach incidents as a result of a third-party cyber attacks in
the last 12-18 months. The cyber threat environment also only continues to evolve.

The AICD encourages the Review to consider this emerging risk area and its interaction with Australia’s
continuous disclosure laws when conducting its analysis.

c) Recommended enhancements

Since the 2021 Amendments were introduced, the AICD considers there has been no material adverse
effects on market efficiency, the nature or quality of disclosure or the ability for ASIC or private litigants to
bring claims. The HSF Analysis also confirms that Australia’s enforcement of the continuous disclosure
regime remains out of step with other jurisdictions.

41 HSF advice to the AICD, Directors’ exposure to liability associated with disclosure under the ISSB Standards,
(available here).

42 Earlier this year, the Courts ordered the consolidation of competing class actions filed to a single securities class
action: Sinnamon v Medibank Private Limited, (Statement of Claim available here).

43 King, Wood & Mallesons, The Review: Class Actions in Australia 2022/2023, available here.
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With this in mind, we agree with expert legal opinion that the following suggested amendments to the
regime would enhance the effectiveness of the 2021 Amendments.44

Recalibrate fault element to a ‘reasonable steps’ defence

There is currently one standard for entities (being “knowledge, recklessness or negligence”) and a
different standard for individuals who may face questions of accessorial liability. There is a defence
available for individuals involved in an entity’s breach of its continuous disclosure obligations if the
individual “took all reasonable steps in the circumstances to ensure the entity complied with its disclosure
obligations and after doing so, honestly believed on reasonable grounds that the entity was complying
with its obligations”.4> This defence does not however extend to entities.

In light of this limitation, the AICD agrees that a more consistent approach, across both entities and
individuals, would be a defence from civil liability under section 674A of the Corporations Act where the
enftity or person “took reasonable steps in the circumstance to seek to ensure that the entity or person
complied with its confinuous disclosure obligations”.

Moreover, a standard of taking “reasonable steps in the circumstances” as opposed to taking “all
reasonable steps” more appropriately reflects the practical reality of the complexities faced by an entity
in seeking to comply with its continuous disclosure obligations. We note that this standard would also
align with the accountability obligations under the Financial Accountability Regime (FAR), which requires
‘accountable persons’ to take ‘reasonable steps’ to ensure that an entity complies with certain laws
relating to the financial sector.

44 Tony Damian, Cameron Hanson and Jennifer Xue, The Challenge of Continuous Disclosure, Bootmakers, Boards
and Rogues: Issues in Australian corporate and securities law, 2023, pp.278-282.
45 Sections 674A(4) and 675A(4) of the Corporations Act.
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Introduction

Listing Rules 3.1 and 3.1A of the Australian Securities Exchange (ASX) require listed entities to continuously
disclose material price-sensitive information to the market, subject to certain exceptions. On their own, these
rules create a sensible and balanced continuous disclosure regime that protects investors and ensures the
operation of a fair and informed market. The regulatory burden created by these rules is similar to that
imposed by the relevant securities exchanges in other comparable jurisdictions.

However, the Australian regulatory environment includes an additional element beyond those found in major
capital markets such as the UK and the US. Section 674A(2) of the Corporations Act 2001 (Cth)
(Corporations Act), in conjunction with the civil penalties regime in the Corporations Act, provides for a right
for any person who suffers loss as a result of a contravention of ASX Listing Rule 3.1 to seek compensation
from the relevant listed company and any person involved in the contravention where information is withheld
from disclosure with knowledge that it would, or recklessness or negligence as to whether it would, have a
material effect on the price or value of the entity’s securities. The exposure of directors to civil liability for a
breach of the continuous disclosure rule (as opposed to the separate misleading and deceptive conduct
provisions) is not a feature of the securities laws in major comparable jurisdictions.

Permanent amendments were made to the Australian continuous disclosure regime in 2021 with the
intention that in the absence of a lack of care or wilful neglect by the company, it ought not to be exposed to
civil compensation claims where there is a delay or inaccuracy in disclosure. While these amendments have
helped to balance the risk appropriately, it should be recognised that it is still very difficult, if not impossible,
to ensure ongoing comprehensive compliance with the continuous disclosure regime. Combined with
Australia’s relatively facilitative class action law, this creates a constant risk for listed companies that a class
action can be brought by plaintiff lawyers representing a class of shareholders whenever there is a
significant decline in share price. The relatively easy allegation is that the class has suffered loss as a result
of a delay in disclosure of a material development in breach of the continuous disclosure rule.

Shareholders are rarely significant beneficiaries of shareholder class actions. Any settlement reached will be
reduced by substantial legal fees involved and to the extent the settlement funds erode the assets of the
company, continuing shareholders will indirectly wear the cost. The cost-benefit equation associated with
Australia’s current continuous disclosure law requires further monitoring and reconsideration but in the
interim, the introduction of the mental fault element has helped to provide a level of comfort to directors that,
provided they have acted with due care and good faith, they ought not to be exposed to personal liability.

Furthermore, the emerging environmental, social and governance (ESG) landscape in Australia has
introduced a new layer of disclosure risk for companies and their officers. Since the release of the
International Sustainability Standards Board’s Sustainability Disclosure Standards, there has been steady
development in the adoption of mandatory sustainability disclosure regimes globally. In Australia, the
Government conducted consultations in December 2022 and June 2023 on the proposed reporting regime
on climate-related financial disclosure. One aspect of the proposed Australian regime that has caused some
concern is the limited protection available to companies in relation to forward-looking statements made in
accordance with the expected mandatory reporting on climate transition planning and target setting.

The Government’s second consultation paper stated that the operation of the existing continuous disclosure
laws provided sufficient protections for companies on the basis that the “additional fault element that requires
knowledge, recklessness or negligence.... results in a requirement for a higher threshold to be proven before
liability can be attached and should raise the threshold for class action cases.” In this respect, any decision
relating to amending or repealing the 2021 amendments may be at-odds with this position and accordingly,
the Government would need to re-consider its position on liability for companies required to comply with the
proposed climate reporting regime.

Cyber risk is another front-of-mind issue particularly in the wake of recent cyber-attacks against prominent
Australian companies. Given a cyberattack often involves complex, fast-moving and protracted disclosure
issues, any amendment or repeal of the 2021 amendments would similarly need to consider the impact on
disclosure in this evolving area.
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Key comparative analysis findings

Under ASX Listing Rule 3.1 and s 674(2) of the Corporations Act, once an entity listed on the ASX is or
becomes aware of any information concerning itself that a reasonable person would expect to have a
material effect on the price or value of the entity’s securities, the entity must immediately tell ASX that
information through an announcement to the market. Breach of this obligation is an offence by the company
and may result in ASIC enforcement action.

Since the amendments made in 2021, the continuous disclosure regime under the Corporations Act can be
summarised as follows:

o if the listed entity fails to comply with its continuous disclosure obligations:
e ASIC may prosecute the entity for criminal offences or issue administrative penalties under s 674(2);
e Under a new s 674A(2):

o ASIC may pursue civil penalties against the entity, if the entity withheld information from
disclosure with knowledge that it would, or with recklessness or negligence as to whether it
would, have a material effect on the price or value of the entity’s securities; and/or

e private actions (such as shareholder class actions) may be brought against the entity, if the
entity withheld from disclosure with knowledge that it would, or with recklessness or negligence
as to whether it would, have a material effect on the price or value of the entity’s securities;

e any person “involved in” a contravention of s 674A(2) may be liable to a civil penalty (subject to the
reasonable steps test) under s 674A(3); and

o listed entities and officers are not liable for misleading and deceptive conduct (pursuant to section 1041H
of the Corporations Act 2001 (Cth) or section 12DA of the Australian Securities and Investments
Commission Act 2001 (Cth)) for failing to disclose material information, unless the entity or officer
knowingly, recklessly or negligently failed to disclose material information.

In the leading capital markets, while the exchange continuous disclosure rule is consistent with Australia’s,
the link to director liability under legislation for corporate disclosure is more remote, requiring an element of
misleading conduct or behaviour on the part of the company and its officers. In some of the other smaller
jurisdictions, where the legislative framework is closer to the Australian provisions, the disclosure
requirements are not linked with class action laws analogous to the Australian provisions which facilitate the
commencement of class actions on behalf of broad classes of shareholders.

In Australia, companies and their officers cannot avail themselves of any ‘safe harbour’ exemption for
forward looking statements. By way of comparison, in the US, a safe harbour exemption may be secured
through identifying a statement as forward-looking and using meaningful cautionary statements which
identify important factors that could cause the actual results to differ materially from those in the forward-
looking statement. The safe harbour applies to private civil suits but not to enforcement actions brought by
the SEC or other regulatory agencies.

Similarly in Canada, a person or company is not liable for a misrepresentation if the document or public oral
statement containing the forward-looking information contained, proximate to that information:

e reasonable cautionary language identifying the forward-looking information as such, and identifying
material factors that could cause actual results to differ materially from a conclusion, forecast or
projection in the forward-looking information; and

o a statement of the material factors or assumptions that were applied in drawing a conclusion or making a
forecast or projection set out in the forward-looking information.

In our view, the suggestions that have been made by various interested parties that Australia’s disclosure
laws (and the exposure of directors to civil liability in relation to corporate disclosure) are consistent with the
laws and risks in the global capital markets lack merit.
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Attachment 1 — Australian position

Question Answer Source

Are listed Yes.

companies subject - I .

; Lriminal iability

to a continuous Criminal liabilit gﬁl)é Ié|s1t|ng

disclosure The core continuous disclosure obligation for listed entities is found under s 674 of the Corporations Act 2001 (Cth). Subject |

obligation? to some exceptions, once an entity listed on the Australian Securities Exchanges (ASX) is or becomes aware of any Corporations
information concerning itself that is not generally available, and that a reasonable person would expect, if it were generally Act (CA), s
available, to have a material effect on the price or value of the entity’s securities, the entity must immediately tell ASX that 674(2)
information through an announcement to the market.
Breach of s 674(2) is an offence by the company. It is not a civil penalty provision. CA, ss 674,

If an entity breaches s 674(2), the Australian Securities and Investments Commission (ASIC) may issue an infringement
notice to the company, which carries a financial penalty.

Civil liability
A listed entity may also be subject to civil liability under s 674A.

If an entity listed on the ASX is or becomes aware of any information concerning itself that is not generally available, and
that entity knows, or is reckless or negligent with respect to whether, the information would, if it were generally available,
have a material effect on the price or value of the entity’s securities, the entity must immediately tell ASX that information
through an announcement to the market.

A breach of s 674A(2) attracts a civil penalty.

For actions brought under s 674A(2), a court may order the company to pay compensation to any person who suffers
damage as a result of a breach. This may be used as a basis for bringing a shareholder class action.

Following a declaration of contravention of s 674A(2) by a court, ASIC may also seek a pecuniary penalty order.

1311(1)
CA, s 1317DAC

CA, s 674A(2)

CA, ss 674A(2),
1317E
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Question Answer Source
To establish a Criminal liability CA, ss 674(2),

contravention, does
the failure to

To succeed in establishing a criminal offence under s 674(2), the prosecution must prove that the entity intended to engage

678, 1317DAC

disclose relevant in the prohibited conduct. Where an entity’s failure to disclose is merely negligent, there is no offence under s 674(2). Cth Criminal
information to the However, regardless of any fault element, ASIC may still issue an infringement notice under s 1317DAC. Code
market need to be
intentional, reckless
or negligent? Civil liability
Yes, in relation to a civil penalty proceeding. CA, 674A
For ASIC or private litigants (such as shareholder class actions) to succeed in establishing a civil penalty under s 674A(2), it
must be proved that the entity withheld from disclosure with knowledge that it would, or with recklessness or negligence as
to whether it would, have a material effect on the price or value of the entity’s securities.
Are any defences Criminal liability
available to a No
breach of :
continuous
disclosure
requirements?
Civil liability CA, ss 674A,
13178

For a breach of a civil penalty provision under s 674A(2), a statutory defence is available if the person acted honestly and,
having regard to all the circumstances of the case (including, where applicable, those connected with the person's
appointment as an officer, or employment as an employee of the company), the person ought fairly to be excused for the
contravention.

Can directors be
liable if the
company breaches
this obligation?
Please provide

Criminal liability

A director who is prosecuted under s 674(2) may be subject to imprisonment of 5 years.
Civil liability

Yes.
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Question

Answer

Source

details of the extent
of the liability.

Any person “involved in” a contravention of s 674A(2) may be liable to a civil penalty . A person will not be in breach if that
person took all steps (if any) that were reasonable in the circumstances to ensure that the listed entity complied with its
obligations under s 674A(2), and after doing so, believed on reasonable grounds that the listed disclosing entity was
complying with its obligations under that subsection.

CA, s 674A(3)

For actions brought under s 674A(2), a court may order the person involved to pay compensation to any person who suffers CA, ss 1317E,
damage as a result of a breach. 1317HA and
This may be used as a basis for bringing a shareholder class action. 1317J.
Ffrom 1 July 2023, the maximum civil pecuniary penalty for individuals involved in a contravention of s 674A(2) is the greater CA, s 1317G.
of:
e up to 5,000 penalty units (around $1.5 million); or
o if the Court can determine the benefit derived and detriment avoided because of the contravention, that amount
multiplied by 3.
Breach of directors’ duties CA, s 180
Directors can be personally liable for breach of their directors’ duties, including the duty of due care and diligence.
The company’s breach of the continuous disclosure obligation (and a director’s involvement in it) could be used as evidence
of an alleged breach of directors’ duties.
A finding that there has been a breach of the continuous disclosure rule by the company does not automatically mean that a
director has breached their duties.
A breach of directors’ duties carries the same maximum civil pecuniary penalty for individuals (as set out above). CA, ss 184,
If the breach of duty is done recklessly or dishonestly, a criminal offence may occur resulting in: 13178
e ajail term of up to 15 years; and/or
e up to 4,500 (around $1.4 million).
Are there significant Yes.
company / Subject to some qualifications, a court may order a person to pay compensation to any person who suffers damage for the CA, s 10411l

corporations law
penalties for false

reasons outlined in 1 to 3 below. This may be used as a basis for bringing a shareholder class action.
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Question Answer Source
or misleading However, listed entities and officers are not liable for misleading and deceptive conduct (pursuant to section 1041H of the CA, s 1041H
statements in CA or section 12DA of the Australian Securities and Investments Commission Act 2001 (Cth)) for failing to disclose material
corporate reports?  information, unless the entity or officer knowingly, recklessly or negligently failed to disclose material information.
1. the person engages in conduct that is misleading or deceptive or is likely to mislead or deceive; CA, s 1041H
2. the person makes a statement or disseminates information that is false in a material particular or is materially CA, s 1041E
misleading and does not care whether it was true or false or knew or ought reasonably to have known that it was
materially false or misleading; or
3. the person makes or publishes a statement, promise or forecast that the person knows, or is reckless as to whether, the CA, s 1041F
statement is misleading, false or deceptive.
Breach of 2 and 3 above is also an offence. CA, ss 1041E
and 1041F
For the purposes of 1 to 3 above, representations about future matters are deemed to be misleading if the person who CA, s 769C

makes the representations does not have reasonable grounds for making the statement.

In addition, the Corporations Act creates some specific offences relating to false and misleading statements that are made
or authorised by a person who does not take reasonable steps to ensure that the statement is not false or misleading.

CA, ss 1308 and
1309

Are there any
specific
requirements
imposed by law in
relation to forward-
looking
statements?

Can directors be
personally liable for
these statements?
Please provide
details of the extent
of the liability.

Under various provisions of the Corporations Act, a statement about future matters must be based on reasonable grounds

CA, ss 670A(2),

at the date the statement is made or it will be misleading. 728(2) and
769C, ASIC Act
s 12BB(1).

Yes.

In addition to the exposure for civil liability under the continuous disclosure provisions referred to above, a court may also CA, s 10411l

order any person involved in a contravention of 1 to 3 in the section above to pay compensation to any person who suffers
damage. This may be used as a basis for bringing a shareholder class action.

It is possible for a director to be directly liable for the offences listed in 2 and 3 in the section above and for offences under
ss 1308 and 1309, or through principles of accessorial liability (i.e. aiding and abetting etc) for someone else’s breach.
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Answer

Source

The penalty for an individual who is liable under 2 and 3 in the section above is imprisonment for 15 years or a fine the
greater of the following:

e 4,500 penalty units (currently $313 per unit);

o if the court can determine the total value of the benefits that have been obtained that are reasonably attributable to the
commission of the offence - 3 times that total value;

or both.

The maximum penalty for an individual who is liable under ss 1308 and 1309 depends on the type of breach but is between
100 and 200 penalty units or 2 — 5 years imprisonment, or both.

Directors can be personally liable for breach of their directors’ duties, including the duty of due care and diligence.

The company’s breach of false or misleading statement rules (and a director’s involvement in it) could be used as evidence
of an alleged breach of directors’ duties.

A finding that there has been a breach of false or misleading statement rules by the company does not automatically mean
that a director has breached their duties.

CA, s 180

Is there a “safe
harbour” exemption
from liability for
forward looking
statements in
corporate reports?

No.

N/A

In a shareholder
claim, what must
the claimant prove
to establish that the
company’s
contravention
caused their loss?

In shareholder claims based upon causes of action under the Corporations Act 2001 (Cth), shareholders must establish that
they have suffered loss or damage “as a result of” (in the case of continuous disclosure) or “by” (in the case of misleading
conduct) the contravening conduct. This requires a sufficient causal connection to be established between the contravening
conduct and the loss or damage suffered. A sufficient causal connection: (i) is established if shareholders can prove direct
reliance on the contravening conduct; and (ii) may be established through indirect reliance is sufficient, for example, market-
based causation theories. There is some judicial support for indirect reliance, but there is continued uncertainty as no
intermediate court has determined the issue.
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Attachment 2 — Advices received from international jurisdictions

Canada’

Question

Answer

Source

General Overview

Canada does not have a national securities regulator. Canada’s provinces have enacted securities laws and regulations
and provincial securities regulators are tasked with the enforcement of those laws and regulations. While there is a good
degree of harmonisation among the provinces, there can be important differences. Securities regulation in Canada
therefore consists of a patchwork of legislation, regulations, rules, instruments and policies.

Capital markets are also regulated by stock exchanges, the most notable of which is the Toronto Stock Exchange (TSX),
and self-regulatory organisations such as the Investment Industry Regulatory Organization of Canada (IIROC), all of which
are subject to the oversight of the provincial securities commissions. These stock exchanges and self-regulatory
organisations typically have by-laws, procedures and other rules that regulate the capital markets activity that falls within
the scope of their jurisdiction.

The Criminal Code of Canada contains a few offences that relate to securities and capital market matters, including
general offences such as fraud that can apply in the securities context, and offences particular to securities, such as
manipulation of a stock exchange and insider trading. However, provincial securities legislation also contains quasi-
criminal provisions.

Business corporation statutes also have a bearing on securities regulation. For example, this legislation addresses aspects
of corporate governance and the exercise of shareholder rights such as voting and proxy solicitation, and also includes
robust statutory protections of minority shareholders in the form of the oppression remedy.

The common law also plays a role in the private enforcement of breaches of applicable securities law — for example, the
common law tort of negligent misrepresentation is often relied on in proceedings concerning the adequacy of an issuer’s
public disclosure.

In light of the above description, we have attempted to answer the questions below in a general, non-exhaustive manner
and with reference to National Instrument 51-102 —Continuous Disclosure Obligations, which applies in all jurisdictions of
Canada, and the Ontario Securities Act (the “Securities Act”), which applies only in the province of Ontario. We have
focussed on Ontario because a large majority of the large cap listed issuers are headquartered in Toronto, Canada’s
business centre. There are a variety of different procedures pursuant to which a reporting issuer, or an officer or director
thereof, may be subject to liability for failure to fulfil its continuous disclosure obligations. Each applicable procedure may

Article: The
Securities
Litigation Review,
1st Edition, 2015

" We note that this section has not been reviewed since it was updated in 2018. However, we are not aware of any material changes that would impact the advice since this date.
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Question Answer Source

afford defendants and plaintiffs alike with varying burdens of proof and limitations of liability and the answers that follow

cite examples but do not purport to specifically address all such matters for all such available procedures. Moreover, these

procedures vary from jurisdiction to jurisdiction and not all the procedures set forth herein are available in all jurisdictions in

Canada.

Finally, the information contained herein does not constitute a legal opinion and may not be held out by any person as

being legal advice provided by Davies Ward Phillips & Vineberg LLP. Any specific legal advice would need to be tailored to

the specific facts at hand and to the laws and regulations governing the specific jurisdiction and procedure in question.
Are listed Immediately after the occurrence of a "material change" in the affairs of a reporting issuer, the issuer must issue and file National
companies subject  with the securities regulatory authority in each jurisdiction in which it is a reporting issuer (the "Applicable Regulators") a Instrument 51-
to a continuous press release authorized by an executive officer disclosing the nature and substance of the material change. As soon as 102
disclosure practicable thereafter, and in any event within 10 days of the date on which the change occurs, the issuer must file with the Securities Act
obligation? Applicable Regulators a Form 51-102F3 — Material Change Report with respect to the material change. Section 51

The timely disclosure policy of the TSX requires the timely public disclosure of “material information”, defined as
information relating to the business and affairs of a reporting issuer that results in, or would reasonably be expected to
result in, a significant change in the market price or value of any of its listed securities. This requirement supplements the
provisions of National Instrument 51-102. Material information consists of both material facts and material changes
relating to the business and affairs of an issuer and is a broader term than “material change” since it encompasses
material facts that may not meet the definition of material change in National Instrument 51-102.

Toronto Stock
Exchange
Company Manual

To establish a

contravention, does

the failure to
disclose relevant
information to the
market need to be

intentional, reckless

or negligent?

In general, no, subject to certain prescribed statutory burdens of proof discussed below and subject to the availability of
certain defences described below and available at common law.

Ontario Securities
Act Section 1(1),
definition of
misrepresentation
relating to
omissions does
not include
intentional,
reckless or
negligence
elements.
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Answer

Source

Are any defences
available to a
breach of
continuous
disclosure
requirements?

Yes, depending on the type of action being taken.

In respect of any offences generally, the Securities Act provides that no person or company is guilty of an offence if the
person or company did not know and in the exercise of reasonable diligence could not have known that the statement was
misleading or untrue or that it omitted to state a fact that was required to be stated or that was necessary to make the
statement not misleading in light of the circumstances in which it was made

In respect of civil actions for primary and secondary liability, the Securities Act sets out a defence relating to reasonable
inquiries. For example, a person will not be liable for secondary market liability if

that person or company proves that,

(i) before the failure to make timely disclosure first occurred, the person or company conducted or caused to be conducted
a reasonable investigation, and

(i) the person or company had no reasonable grounds to believe that the failure to make timely disclosure would occur.

Section 122 of
the Securities
Act.

Section 130(2)
and following of
the Securities Act

Section 131(4)
and following of
the Securities
Act.

Part XXIIl.1 of the
Securities Act

Can directors be
liable if the
company breaches
this obligation?
Please provide
details of the extent

Yes. Applicable securities legislation provides for various ways in which directors liability may be invoked, including,
administrative enforcement proceedings, primary market claims, secondary market claims and quasi criminal proceedings
(the “Various Enforcement Proceedings”). Primary and secondary market claims are subject to particular rules
regarding the calculation of damages. In respect of quasi criminal proceedings, the issuer and every director and officer of
the issuer who authorizes, permits or acquiesces in the contravention of the Securities Act may be liable for a fine or
imprisonment.

Section 122 of
the Securities
Act.

Part XXIll of the
Securities Act

of the liability.
Part XXIII.1 of the
Securities Act
Are there A failure by the issuer to make timely disclosure of material changes will constitute a contravention of the Securities Act. S.122 of the

significant company
/ corporations law
penalties for false
or misleading
statements in
corporate reports?

Similarly, the making of a statement in a press release or material change report that, at the time and in light of the
circumstances under which it was made, is a misrepresentation also constitutes a contravention of the Securities Act. In
either event, the issuer and every director and officer of the issuer who authorizes, permits or acquiesces in the
contravention may be liable for a fine of up to $5,000,000 or to imprisonment for a term of not more than five years less a
day, or to both

Securities Act.
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Answer

Source

Are there any
specific
requirements
imposed by law in
relation to forward-
looking
statements?

In general, market practice in Canada is to include robust cautionary language regarding forward looking statements. Such
statements may, in certain circumstances provide a defence to claim for misrepresentation.

Can directors be
personally liable for
these statements?
Please provide
details of the extent
of the liability.

Yes directors may be liable in all of the Various Enforcement Proceedings, as discussed in more detail above.

Is there a “safe
harbour” exemption
from liability for
forward-looking
statements in
corporate reports?

Yes, for primary and secondary shareholder liability, a person or Company is not liable for a misrepresentation if the
document or public oral statement containing the forward-looking information contained, proximate to that information,

1.

i. reasonable cautionary language identifying the forward-looking information as such, and identifying material factors that
could cause actual results to differ materially from a conclusion, forecast or projection in the forward-looking information,
and

ii. a statement of the material factors or assumptions that were applied in drawing a conclusion or making a forecast or
projection set out in the forward-looking information.

2. The person or company had a reasonable basis for drawing the conclusions or making the forecasts and projections set
out in the forward-looking information.

Part XXIlI of the
Securities Act

Part XXIIl.1 of the
Securities Act

In a shareholder
claim, what must
the claimant prove
to establish that the
company’s
contravention
caused their loss?

In respect of primary market liability, the defendant is not liable for such portion of damages that the defendant proves do
not represent the depreciation in value of the security as a result of the misrepresentation relied upon.

In respect of secondary market liability, the plaintiff must prove in relation to a failure to make timely disclosure, that the
person or company,

(a) knew, at the time that the failure to make timely disclosure first occurred, of the change and that the change was a
material change;

Part XXIlI of the
Securities Act.

Part XXIIl.1 of the
Securities Act
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Question Answer Source

(b) at the time or before the failure to make timely disclosure first occurred, deliberately avoided acquiring knowledge of the
change or that the change was a material change; or

(c) was, through action or failure to act, guilty of gross misconduct in connection with the failure to make timely disclosure.

In respect of the above provisions, the Securities Act is not more specific regarding causation, and general principles of
common law are applicable to establishing causation.

Additional comments on shareholder class actions: Both in theory and in practice, shareholders can and do bring class actions for breach of a reporting issuers
disclosure obligations. As a matter of practice, the threshold for certification for such a class action tends to be higher than a standard civil class action.
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Hong Kong

Question

Answer

Source

Are listed
companies subject
to a continuous
disclosure
obligation?*

Yes.

Under Part XIVA of the Securities and Futures Ordinance (SFO), a listed company is obliged to disclose "inside
information" to the public as soon as reasonably practicable after such information has come to its knowledge, unless one
of the prescribed safe harbours applies.

Inside information is specific information about a listed company, its shareholders, officers or securities which is not
generally known to those accustomed or likely to deal in its listed securities, but if known, would be likely to materially affect
the price of the listed securities.

In addition to the failure to disclose, a listed company will also be in breach of the disclosure obligation if the information
disclosed is false or misleading as to a material fact (including through omission where an officer of the company knows (or
ought reasonably to have known) that, or is reckless or negligent as to whether, the information disclosed is false or
misleading).

Under the Rules Governing the Listing of Securities on The Stock Exchange of Hong Kong Limited (Main Board Listing
Rules), a listed company must as soon as reasonably practicable after consultation with the Hong Kong Stock Exchange
(SEHK), announce the information necessary to avoid a false market in its securities. Where a company is required to
disclose inside information under Part XIVA of the SFO, it must also simultaneously announce the information under the
Main Board Listing Rules.

SFO, s 307A,

SFO, s 307B

Main Board
Listing Rules,
13.09

The Securities and Futures Commission (SFC) may institute disclosure proceedings in the Market Misconduct Tribunal
(MMT) if it appears to the SFC that a breach of a disclosure requirement has or may have taken place. Such proceedings
are inquisitorial in nature and there is no place for the requirement of burden of proof on the SFC. The SFC is only required
to present evidence to the MMT to enable it to form a decision on the matter. This requirement does not mean that the SFC
carries a ‘legal burden’ in the traditional sense.?

FO, Schedule 9,
s 21A

2 Securities and Futures Commission v Cheng Chak Ngok and Another [2018] 4 HKLRD 612, paragraph 9.9, as subsequently affirmed in Cheng Chak Ngok v Securities and Futures Commission [2019]
HKCFA 17, paragraph 10
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Question Answer Source
To establish a In respect of a listed company, no. Please see below in respect of directors.
contravention,
does the failure to
disclose relevant
information to the
market need to be
intentional,
reckless or
negligent?
Are any defences There are no available defences under the SFO for breaches by the listed company. However, the SFO provides safe SFO, s 307D
available to a harbours which permit a listed company to withhold disclosure of inside information under certain circumstances. These
breach of include where: (a) disclosure is prohibited under, or would constitute a breach of, a Hong Kong court order or a Hong Kong
continuous statute; (b) the information concerns an incomplete proposal or negotiation; (c) the information is a trade secret; (d) the
disclosure information is related to the provision of liquidity support to the listed company or its group by the exchange fund of the
requirements? Hong Kong government or by an institution which performs the functions of a central bank (whether in Hong Kong or
elsewhere); or (e) the SFC has waived disclosure (eg, where disclosure would contravene foreign legislation or a foreign
court order).
Safe harbours (b) to (e) above are only available if the listed company has taken reasonable precautions to preserve the
confidentiality of the inside information, and confidentiality is in fact preserved.
Please see below in respect of directors.
Can directors be If a listed company is in breach of the disclosure obligation under the SFO, its directors are also in breach if their SFO, 307G

liable if the
company breaches
this obligation?
Please provide
details of the
extent of the
liability.

intentional, reckless or negligent conduct resulted in the breach or they failed to take all reasonable measures to ensure
that proper safeguards exist to prevent the breach.
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Question Answer Source
The MMT may impose a wide range of civil sanctions and orders on a person in breach (which may include a director), SFO, 307N
including:

- adisqualification order, prohibiting the person from being a director, liquidator, or receiver or manager of the property
or business of a company, or from being involved (directly or indirectly) in its management, for up to five years except
with the leave of the court;
- acold shoulder order, prohibiting the person from acquiring, disposing of or dealing (directly or indirectly) in Hong Kong
in securities and other financial products for up to five years except with the leave of the court;
- acease and desist order, prohibiting conduct in breach of a disclosure requirement;
- aregulatory fine (for listed companies, directors and chief executives only) to the Hong Kong government of up to
HKD8 million;
- acost order to pay the SFC's and Hong Kong government's reasonable costs and expenses for the MMT proceedings
and any investigation;
- adisciplinary action referral order to any body recommending disciplinary action be taken; and
- any other necessary order to prevent future breaches, including that the company appoint an SFC-approved
independent professional adviser to review its compliance procedure or that its directors undergo an SFC-approved
compliance training program.
Directors of listed companies who are in breach of a disclosure requirement as mentioned above may also face civil claims SFO, s 307Z
for compensation from parties who have sustained pecuniary loss as a result of the breach. Liability to pay compensation
(by way of damages) may arise regardless of whether such person also incurs any other liability (under Part XIVA of the
SFO or otherwise).
In addition to the failure to disclose, if the information disclosed is materially false or misleading, this may also give rise to SFO, s277,
separate civil or criminal offences under the SFO relating to disclosure of false or misleading information (see further 5298
below).
Where disciplinary proceedings are conducted in relation to a breach of the Main Board Listing Rules, the SEHK may Main Board
impose a number of disciplinary sanctions against directors, including: Listing Rules,
2A.10

a private reprimand, public criticism or public censure;
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Answer Source

- requiring rectification or other remedial action to be taken in relation to the breach within a specified period;

- reporting the conduct to the SFC, another regulatory authority (including a professional body) or an overseas regulatory
authority;

- state publicly that, in its opinion, the occupying of the position of director of a named listed issuer or any of its
subsidiaries by an individual may cause prejudice to the interest of investors;

- in the case of serious or repeated failure by a director to discharge his responsibilities under the Main Board Listing
Rules, state publicly that, in its opinion, the director is unsuitable to occupy a position as director of a named listed
issuer or any of its subsidiaries; and

- take, or refrain from taking, such other action as it thinks fit, including making public any action taken.

Are there
significant
company /
corporations law
penalties for false
or misleading
statements in
corporate
reports?”

Yes. SFO, s277, s
298

Subject to certain statutory defences, a person must not, in Hong Kong or elsewhere, disclose, circulate or disseminate (or

authorise or be concerned in the disclosure, circulation or dissemination of) information which is likely to induce the sale,

purchase or subscription of securities or dealing in futures contracts in Hong Kong, or is likely to affect the price of

securities or futures contracts in Hong Kong, where the person knows that (or is reckless/negligent as to whether) the

information is false or misleading as to a material fact, or through the omission of a material fact.

Breach of this prohibition can be pursued in the MMT (civil regime) or the criminal courts. The maximum criminal penalties SFO, s 303
upon conviction are a fine of HKD10 million and ten years imprisonment on indictment, or HKD1 million and imprisonment
for three years on summary conviction.

In relation to Hong Kong incorporated companies, a director is liable to compensate the company for any loss suffered by Companies

the company as a result of any untrue or misleading statement in the report or for the omission of any required information Ordinance, s

where the director knew the statement was untrue or misleading or was reckless as to whether it was, or knew the 448

omission to be dishonest concealment of a material fact.

Additionally, a person commits an offence if they knowingly or recklessly make statements in any return, report, financial Companies

statement, certificate or other document required by the Companies Ordinance which are misleading, false or deceptive in Ordinance, s
895
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Answer

Source

any material particular. The maximum penalties are a fine of HK$300,000 and imprisonment of up to two years if convicted
on indictment, or a fine of up to HK$100,000 and imprisonment of up to six months on summary conviction.

Are there any
specific
requirements
imposed by law in
relation to forward-
looking
statements?**

No.

Can directors be
personally liable
for these
statements?
Please provide
details of the
extent of the
liability.

Yes.

Please see above in respect of liability for false or misleading statements.

Is there a “safe
harbour”
exemption from
liability for forward-
looking statements
in corporate
reports?~

No.

In a shareholder
claim, what must
the claimant prove
to establish that
the company’s

In a civil claim for compensation for breach of a disclosure requirement under the SFO, the claimant will need to show on
the balance of probabilities that they have sustained pecuniary loss and that such loss was sustained as a result of the
relevant breach by the defendant. The SFO expressly provides that it is not necessary for the claimant to prove that the
loss arises from the claimant having entered into a transaction or dealing at a price affected by the relevant breach.
Damages may only be awarded if the court decides that it is fair, just and reasonable to do so in the circumstances of the

SFO, s 3072
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contravention case. There is no judicial authority on a civil claim under the SFO. When adjudicating such civil claim, it is expected that
caused their the court will likely apply common law principles like breach of duty, causation, remoteness, measure of damages, etc. The
loss?*** court may also grant an injunction in addition to, or in substitution for, damages.

Findings of breach by the MMT are prima facie evidence of the breach of a disclosure requirement for the purpose of a civil
claim, but are not a prerequisite to an award of damages.

It should be noted that Hong Kong does not have class action laws. The above statutory right to a civil claim does not limit
or diminish any rights conferred on a claimant under the common law or any other enactment.

* A “continuous disclosure obligation” is an obligation under law, regulation or the rules of a stock exchange to immediately publish new material price sensitive
information about the company (in a manner that will bring it to the attention of the market) as soon as the company or its officers become aware of it.

A Please confine your answer to general ongoing corporations law requirements that apply to annual reports and other “business as usual” public
reporting/disclosure by corporations. You do not need to cover special requirements for prospectuses, disclosures to consumers/customers etc.

** For example, is a person taken to make a misleading statement about a future matter if they do not have reasonable grounds for making the statement?

~ For example, can a company exclude liability by identifying a statement as a forward-looking statement and including a proximate cautionary statement in the
corporate report?

*** For example, whether a claimant is required to prove actual reliance on the contravening conduct (director causation), or whether indirect causation is sufficient
for claimants to establish causation.
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Are listed
companies subject
to a continuous
disclosure
obligation?

Yes.

The Listings Requirements (LR) of the Johannesburg Stock Exchange (the JSE) place a general obligation of disclosure on
listed companies (Issuers). Issuers must, without delay, unless the information is kept confidential for a limited period of
time, release an announcement providing details relating, directly or indirectly, to such Issuer that constitutes price
sensitive information. Price sensitive information is defined as unpublished information that is specific or precise which if it
were made public, would have a material effect on the price of the Issuer's securities.

In terms of the Financial Markets Act, 2012 (the FMA) an exchange (the JSE is a licensed exchange in terms of the FMA)
may require an issuer of listed securities to disclose to it any information at the Issuer's disposal about those securities, or
about the affairs of that Issuer, if such disclosure is necessary to achieve one or more objects of the FMA. The objects of

the FMA include the aim of ensuring that the South African financial markets are fair, efficient and transparent.

Breaches of these obligations could result in reprimand, financial penalty or ultimately suspension or termination of listing.

In terms of the FMA an exchange in formulating listings requirements must make provision for the above penalties if there
is a contravention or failure to comply with the listings requirements. If a person fails to pay a fine the exchange may file
with a competent court a statement certified by it as correct, stating the amount of the fine imposed and such statement
thereupon has all the effects of a civil judgment against the person in favour of the exchange for a liquid debt in the amount
specified in the statement.

JSELR 3.4

JSE Practice
Note 2/2015

Section 14 of
the FMA

JSELR 1.6 -
1.10; 1.21

Section
11(1)(g) and (3)
of the FMA

To establish a
contravention,
does the failure to
disclose relevant
information to the
market need to be
intentional,

A contravention under the FMA could be established irrespective of the intention, recklessness or negligence of the
relevant person. The sanction, however, may be influenced by the conduct of the person.

A contravention of the LR would generally be constituted whether it is intentional, reckless or negligent, but the sanction
may be influenced by the intention, recklessness or negligence of the Issuer.
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Question

Answer

Source

reckless or
negligent?

Are any defences
available to a
breach of
continuous
disclosure
requirements?

No specific defences are set out in the LR or the FMA.

Can directors be
liable if the
company breaches
this obligation?
Please provide
details of the

Yes.

The LR provides that all directors of issuers are bound by and must comply with the LR in their capacities as directors and
in their personal capacities.

The FMA also provides that the LR would bind the company, its directors, officers, employees and agents. The penalties
above could equally apply to directors.

LR 3.62

Section 11(5) of

extent of the the FMA

liability In addition, directors could be disqualified from holding the office of director for any period of time.

Are there Yes.

significant The South African Companies Act, 2008 (the Companies Act) provides for the inclusion of a report by the directors with Section 30,

company / . . ) ) ! .

corporations law respect to the state of affairs, the business and profit or loss of the company including any matter material for the 214, 216 and
P shareholders to appreciate the company's state of affairs and any prescribed information. 218(2) of the

penalties for false
or misleading
statements in
corporate reports?

The Companies Act provides that a person is guilty of an offence if the person is a party to the falsification of any
accounting records of a company, with a fraudulent purpose, knowingly provided false or misleading information in any
circumstances in which the Companies Act requires the person to provide information or was knowingly a party to any act

Companies Act
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Question Answer Source

or omission by a company calculated to defraud a creditor or employee of the company, or a holder of the company's
securities, or with another fraudulent purpose.

Any person convicted of an offence in terms of the Companies Act is liable in the case of a contravention of the above
section to a fine or to imprisonment for a period not exceeding 10 years, or to both a fine and imprisonment.

In addition any person who contravenes a provision of the Companies Act is liable to any other person for any loss or
damage suffered by that person as a result of that contravention.

Are there any Yes.
?gsgil:tlacments The LR specifically deals with profit forecasts and estimates. There are detailed requirements applicable to forecasts or LR 8.35 and
imposed by law in estimates and statements or information relating to the future prospects of an Issuer. further
relation to forward-  The FMA provides that no person may, directly or indirectly, make or publish in respect of securities traded on a regulated Section 81 of
looking market, or in respect of the past or future performance of a company whose securities are listed on a regulated market: the FMA
statements?
e any statement, promise or forecast which is, at the time and in the light of the circumstances in which it is made,
false or misleading or deceptive in respect of any material fact and which the person knows, or ought reasonably to
know, is false, misleading or deceptive; or
e any statement, promise or forecast which is, by reason of the omission of the material fact, rendered false,
misleading or deceptive and which the person knows, or ought reasonably to know, is rendered false, misleading
or deceptive by reason of the omission of the fact. Section 81(3)
A person who contravenes the above section commits an offence. A person who commits this offence is liable on and 109 of the
conviction to a fine not exceeding R50 million or to imprisonment for a period not exceeding 10 years, or to both such fine FMA
and such imprisonment.
Can directors be Yes, the provisions apply to "any person". For the extent of the liability see above.
personally liable
for these
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Question Answer Source

statements?
Please provide
details of the
extent of the
liability.

Is there a “safe No, not specifically.
harbour”

exemption from

liability for forward-

looking statements

in corporate

reports?

In a shareholder A shareholder would have to prove a loss and that the loss was caused by the company's contravention.
claim, what must

the claimant prove

to establish that

the company’s

contravention

caused their loss?

Additional comments on shareholder class actions: Class actions are fairly new in South Africa, but a class action would be possible in these circumstances if it there
are questions of law and fact common to the class (i.e. the shareholders). A class action in South Africa requires certification by a court.
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United Kingdom

Question Answer Source
Are listed Yes.
companies subject S .
to a continuous Inside information
disclosure Listed companies are required to notify a Regulatory Information Service (RIS) as soon as possible of any inside Article 17, UK
obligation?* information which directly concerns the company (subject to a limited ability to delay disclosure if specific conditions are Market Abuse
met). Companies are required to have adequate procedures, systems and controls in place to ensure that the information Regulation
is escalated to the board to enable it to decide whether any information is inside information which should be disclosed. (MAR)
Listing Rules
(LR) 7.2
Periodical financial information
A listed company is required to publish annual reports as soon as possible and in any event within four months after the Tr
! ) , . . . ) ; ansparency
end of each financial year. The annual financial report must include the audited financial statements, a management report Rules (DTR)
and responsibility statements. A listed company is also required to publish half-yearly financial reports as soon as possible DTR 4.1.3
and in any event no later than three months after the end of the period to which it relates. The half-yearly reports must Py
. , ; o . DTR 4.2.
include a condensed set of financial statements, an interim management report and responsibility statements.
To establish a Inside information
contravention, . . . . ) . I .
) The Financial Conduct Authority (FCA) can impose a financial penalty and/or a censure and/or a restitution order for a Section 123,
does the failure to . ; ; : . . : . . o :

) failure to comply with the requirements under MAR including a failure to satisfy the requirement to disclose inside Section 382,
disclose relevant . . . . X . ; . o . . .
information to the information to an RIS. To establish a contravention for a failure to satisfy the continuous disclosure obligation under MAR, it  Financial

must be shown that the person has contravened the requirement or has been knowingly concerned in the contravention of Services and
market need to be L ; ; ; Lo . : .
intentional that obllgatlon. Therefore, there is no requirement for fault'or |n'tent|on |n_relat|o_n _to the contravention by the company itself.  Markets Act
reckless o} The applicable standard of proof in market abuse proceedings is the ordinary civil standard of proof (the balance of 2000 (FSMA)
negligent? probabilities).
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Question

Answer

Source

Periodical financial information Section 91,
The FCA can impose a financial penalty and/or a restitution order for a breach of the obligations under DTR 4 in relation to ‘Egi}lﬁn 382
periodic financial reports. To establish a contravention for a failure to comply with the requirements in relation to periodic
financial reports, it must be shown that the person has contravened the requirement or has been knowingly concerned in
the contravention. Again, therefore there is no requirement for fault or intention in relation to the contravention by the
company itself.
Are any defences No N/A
available to a
breach of
continuous
disclosure
requirements?
Can directors be Inside information
liable if the Yes
company breaches ’ Section 123
this obligation? A director can be liable for a breach of the continuous disclosure requirement in MAR if he/she has been knowingly Section 382
Please provide concerned in the contravention. Under section 123 FSMA, the FCA can impose a financial penalty of such amount as it FMSA ’

details of the
extent of the
liability.

considers appropriate and/or issue a censure and/or impose a restitution order (although a restitution order has not been
imposed on a director to date).

Periodical financial information
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Question Answer Source
Yes. Section 91
A director can be liable if he/she was knowingly concerned in the failure to comply with the obligation to publish periodic Section 382,
financial information under DTR 4. The FCA may impose a financial penalty of such amount as it considers appropriate FMSA
and/or issue a censure and/or impose a restitution order (although a restitution order has not been imposed on a director to
date).

Are there Yes, under both civil and criminal law.

significant Civil liabilit

company / =IVIL 12Dy Section 91

corporations law A company that issues false or misleading statements in a periodic financial report may be liable to a financial penalty Section 382

penalties for false and/or censure or restitution order from the FCA . FSMA

g{agrﬂ:ii"}g Under section 90A FSMA, a company (but not an individual) is liable to pay compensation to a person who acquires,

corporate continues to hold or disposes of the securities and has suffered a loss as a result of: Section 90A

reports?? 1. any untrue or misleading statement in information published via an RIS, which includes annual and half yearly and Sch 10A,

reports; or FSMA

2. the omission from that published information of any information required to be included in it.
A company will only be liable under section 90A FSMA if a director knew that the statement was untrue or misleading, or
was reckless as to whether it was, or knew the omission was a dishonest concealment of a material fact.

There is no express requirement for an untrue or misleading statement to be material, however the information will likely
need to be material to demonstrate reasonable reliance by a claimant, and for loss to follow.

The applicable standard of proof is the ordinary civil standard of proof (the balance of probabilities).

Criminal liability
It is a criminal offence for a person:

1. to make a statement which they know to be materially false or misleading;
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Question Answer Source
2. todishonestly conceal any material facts; or
3. recklessly make (dishonestly or otherwise) a statement which is materially false or misleading,
for the purpose of inducing (or being reckless as to whether it may induce) a person to make an investment decision or
exercise any rights relating to investments. The offence is punishable with imprisonment for up to seven years or an )
unlimited fine, or both. A body corporate can be convicted of the offence as well as an individual. The applicable standard Section 89,
of proof is the ordinary criminal standard of proof (beyond reasonable doubt). glnapmalA .
ervices Ac

2012 (FS Act
2012)

Are there any
specific
requirements
imposed by law in
relation to forward-
looking
statements?**

No.

There are currently no special additional requirements that relate to forward-looking statements. There are live proposals to
establish a recklessness/dishonesty liability standard, with the burden of proof on investors, for certain categories of
forward-looking statements contained in prospectuses (but not in relation to continuous disclosure).

N/A

Can directors be
personally liable
for these
statements?
Please provide
details of the
extent of the
liability.

Civil liability

Apart from the regulatory liability of directors described above for being knowingly concerned in a regulatory breach, the
basic rule is that a director of a listed company cannot be liable to investors in respect of an untrue or misleading statement
in published information. This is, however, subject to certain limited exceptions, that is: liability under section 90 FSMA (in
respect of a misleading prospectus), civil liability for breach of contract, civil liability under the Misrepresentation Act 1967,
criminal liability or liability arising from a person having assumed responsibility for the accuracy of the information.

A director can be liable to compensate the company (but not any third party) for any loss suffered as a result of any untrue
or misleading statement in an annual report but only if he/she knew it was misleading or was reckless as to whether it was,
or knew it was a dishonest concealment of a material fact.

Paragraph 7
(2), Sch 10A
FSMA

Section 463,
Companies Act
2006 (CA)
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Question Answer Source
Criminal liability
Under the CA, directors must not approve the annual accounts unless they give a true and fair view of the company. Section 414
Directors must approve the annual report and accounts and ensure that they are prepared in accordance with the CA ’
requirements of CA. If a director fails to ensure that the annual report and accounts are prepared in accordance with these Section 414D
requirements, he/she will be guilty of an offence and liable to a fine unless he/she took reasonable steps to secure CA '

compliance.

If a director deliberately or recklessly makes a false or misleading statement in order to induce another person to make an
investment decision he/she will be guilty of an offence and liable to a fine or imprisonment

Section 419 CA

Sections 89
and 92, FS Act
2012

Is there a “safe
harbour”

Yes.

exembtion from Section 463 CA provides a "safe harbour" for directors from liability for misleading statements in the narrative parts of the Section 463,
Iiabilitp for forward- annual report and accounts. Under section 463, a director will not be liable to any third party who has placed reliance on CA
Y statements contained in the narrative parts of the annual report and a director is only liable to the company for those
looking statements ) . : : X )
in corporate statements if he_z/she knew_ th_e statement was misleading or was reckless as to whether it was misleading or he/she
reports?~ dishonestly omitted material information.
This does not apply to any other corporate reports, but there is no direct liability of a director for those other reports unless
the director is knowingly concerned in a breach of the regulatory requirements in relation to the content of the report.
In a shareholder There is no civil statutory liability of directors to shareholders. In relation to the statutory liability of a company to Paragraph

claim, what must
the claimant prove
to establish that
the company’s

shareholders, in order to establish a claim for loss against the company for a misleading statement or omission to make a
disclosure, a shareholder must show that a director knew that the statement was materially misleading or was reckless as
to whether it was, or that a director dishonestly concealed a material fact, and that he acquired, continued to hold or
disposed of the relevant securities in reliance on the misleading statement or omission, that the reliance was reasonable

3(4),Sch 10A
FSMA
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Question Answer Source
contravention and that he suffered a loss as a result. There is no express requirement for an untrue or misleading statement to be Section 382,
caused their material, however the information will likely need to be material to demonstrate reasonable reliance by a claimant, and for FMSA
loss?*** loss to follow.

The FCA can also make a restitution order against the company under section 382 FSMA if the company has contravened
a requirement under FSMA, including in relation to the continuous disclosure obligation or publication of periodic financial
information (and could make a restitution order against a director who was knowingly concerned in the contravention). In
order for a shareholder to claim for restitution if such an order is made, it must show that it has suffered a loss or been
adversely affected as a result of the contravention.

* A “continuous disclosure obligation” is an obligation under law, regulation or the rules of a stock exchange to immediately publish new material price
sensitive information about the company (in a manner that will bring it to the attention of the market) as soon as the company or its officers become aware

of it.

A Please confine your answer to general ongoing corporations law requirements that apply to annual reports and other “business as usual” public
reporting/disclosure by corporations. You do not need to cover special requirements for prospectuses, disclosures to consumers/customers etc.

** For example, is a person taken to make a misleading statement about a future matter if they do not have reasonable grounds for making the statement?

~ For example, can a company exclude liability by identifying a statement as a forward-looking statement and including a proximate cautionary statement
in the corporate report?

*** For example, whether a claimant is required to prove actual reliance on the contravening conduct (director causation), or whether indirect causation is
sufficient for claimants to establish causation.
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United States

Question

Answer

Source

Are listed

companies subject

to a continuous
disclosure
obligation?*

Yes.

Securities Exchange Commission

Listed companies are required to file periodic reports with the Securities Exchange Commission (SEC) which provide
information about the company's financial position, and update information included in previous reports. Reports are
electronically filed with the SEC at the end of the applicable fiscal reporting period, and also after certain material events
have occurred (such as entering into material agreements, acquisitions of businesses or assets, and changes in
management). Additionally, continuous disclosure requirements are imposed on listed companies to correct prior
inaccurate disclosures, to avoid or attempt to remediate insider trading, and if the company is purchasing its own securities
or offering its securities.

Further, Regulation FD (Fair Disclosure) requires any "reporting company"? to make public any material, non-public
information (oral or written) disclosed by a senior official or officer of the company to the financial community or security
holders, to avoid a disparity of access to information between market participants.

Section 13(a)
and Section
15(d), the
Securities
Exchange Act of
1934
(Exchange Act)

Regulation FD,
17CF.R. §
243.100, et seq.

US securities exchanges

SEC periodic reports and filings must also be filed with securities exchanges on which the companies' securities are listed.
The NYSE and the NASDAAQ, the two primary US securities exchanges, accept SEC reports and filings through the SEC's
electronic filing platform (EDGAR) as being simultaneously filed with the securities exchange.

In addition to the SEC filing requirements, the NYSE and the NASDAQ require companies to promptly and publicly
disclose any material information which might affect the market, such as important developments with customers or
suppliers, financial disclosures, or any event requiring the filing of a Form 8-K.4

Section 202.5
and 202.6 of the
NYSE Listed
Company
Manual

Section 5250 of
the NASDAQ
Rules

3 A reporting company under the Exchange Act includes companies which fall under the scope of the Exchange Act due to: (i) a US securities exchange listing, (i) the company’s total assets exceed US$10
million and has a class of equity securities held by 2,000 or more persons, or 500 or more person who are not accredited investors (such as banks, the senior management of the issuer, or high net worth
individuals), or (iii) issuance to the public of equity or debt securities not listed on any US exchange.

4 A Form 8-K is a specific form required to be filed pursuant to certain material events such as entering into material agreements, acquisitions of businesses or assets, and changes in management.
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Question Answer Source
An exception to the NASDAQ and NYSE disclosure requirement exists for information which the relevant company needs
to maintain confidential, provided that the company ensures that it does not lead to any unfair trading advantage as a
result.
To establish a Under US securities laws, in order to establish a contravention, a failure to disclose relevant information, or the disclosure 15U.S.C.A. §
contravention, of misleading or false information, must be wilful. 78ff
does the failure to . : . . .
disclose relevant If an issuer becomes aware of the falsehood or misleading nature of statements it has made, it must correct such
information to the statements pursuant to Rule 10b-5 of the Exchange Act.
market need to be In the event of a contravention of the NYSE / NASDAQ rules, the markets generally issue a letter of deficiency and a
intentional, Public Reprimand Letter, and if the company fails to correct the breach, they may be delisted.
reckless or
negligent?
Are any defences Yes. 15 U.S.C.
ﬁ\r/:;lgﬁlsfto a Under US securities laws, in addition to the usually asserted defences, such as lack of reliance or causation, a defendant §78r(a)
. may assert an affirmative defence under Section 18% if he/ she can show that he/ she acted in good faith and had no 15 U.S.C.A.
continuous . . - Iy ! ; .
disclosure knowledge that the statement at issue was false or misleading. In addition, a person may not be imprisoned if he/ she can §78ff(a)

requirements?

prove that he/ she had no knowledge of such rule or regulation which was violated.

An exception applies to the NASDAQ and NYSE continuous disclosure requirements in relation to information which listed
companies are required to maintain confidential, provided that they ensure that it does not lead to any unfair trading
advantage.

Section 202.01
of the NYSE
Listed Company
Manual

Section IM-
5250-1 of the
NASDAQ Rules

5 Section 18(a) of the Exchange Act provides an express civil remedy for false or misleading statements or omissions in Exchange Act filings (15 U.S.C. § 78r(a)).
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Question Answer Source

Can directors be Yes. 15U.S.C.A. §

liable if the . o . I I " 78rand § 78t
company breaches Directors can face civil and criminal liability based on violations of state and federal securities laws for fraudulent

this obligation? misrepresentation or material omissions in documents that are filed with the SEC.

Please provide Any director who makes or causes the making of a false or misleading statement in a document filed with the SEC
details of the (including those in relation to the company’s accounts), or fails to ensure that the Company complies with its continuous
extent of the disclosure obligations can be personally held liable for the misrepresentation. This excludes directors who can prove that
liability. they acted in good faith and did not directly or indirectly induce the act or acts constituting the violation or cause of action.

Where the SEC, brings an enforcement action under this provision they need to show that the person acted with scienter,
meaning that they acted with an intent to defraud. This standard can be satisfied by demonstrating that the defendant
intentionally or recklessly made false statements. Mere negligence does not satisfy that standard. 17C.F.R. §

Directors can also face liability under Rule 13b2-2 if they: 240.13b2-2
e Make a materially false statement to an accountant in connection with an audit or the preparation of an SEC filing.

e Fraudulently influence, coerce, manipulate or mislead an accounting firm during an audit, with the intention of

rendering the financial statements materially misleading. E.g.,N.Y.Bus.

Further, directors can be personally liable (to the company, and consequently, to shareholders via derivative action) for ??;Q Law §

breach of their directors’ duties, including the duty of due care and the duty of loyalty. A company’s breach of the

continuous disclosure obligation and/ or fraudulent misrepresentations (and a director’s involvement in it) could be used as

evidence of an alleged breach of directors’ duties. Note that companies can eliminate director (and in some states officer)

liability to the corporation for damages through its incorporation documents, but liability generally cannot be limited for a

director's intentional misconduct.

A finding that there has been a breach of the continuous disclosure rule by the company does not automatically mean that

a director has breached their duties.
Are there Yes. 15U.S.C.A. §
significant 78ff(a)

company /

6 Statutory law of the state in which the corporation is incorporated will define directors duties (most states' statutes are based on the Model Business Corporations Act), in addition to common law rules and
the corporation's articles or certificate of incorporation and by-laws.
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Question

Answer Source

corporations law
penalties for false
or misleading
statements in
corporate
reports?”

Under US Securities law, a natural person can be fined up to US$5,000,000 or imprisoned up to 20 years, or both, and
corporations can be fined up to US$25,000,000 for wilfully making or causing a false or misleading statement to be made.

Are there any
specific
requirements
imposed by law in
relation to forward-
looking
statements?**

Yes. 15U.S.C. § 77z

To be considered a forward-looking statement, the statement must fall within one of the following categories: 20(1)

(a) a statement containing a projection of revenues, income (including income loss), earnings (including earnings
loss) per share, capital expenditures, dividends, capital structure, or other financial items;

(b) a statement of the plans and objectives of management for future operations, including plans or objectives relating
to the products or services of the issuer;

(c) a statement of future economic performance, including any such statement contained in a discussion and analysis
of financial condition by the management or in the results of operations included pursuant to the rules and
regulations of the Commission;

(d) any statement of the assumptions underlying or relating to any statement described in subparagraph (A), (B), or
(C);

(e) any report issued by an outside reviewer retained by an issuer, to the extent that the report assesses a forward-
looking statement made by the issuer; or

(f) a statement containing a projection or estimate of such other items as may be specified by rule or regulation of the
Commission.

Additionally, forward-looking statements which fall within certain exclusions may not benefit from the safe harbor, for
instance if the issuer has previously violated any securities law or if the statement is made in connection with a tender offer
or an initial public offering.

Finally, any private action must be based on an untrue statement of a material fact or omission of a material fact
necessary to make the statement not misleading.
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Question Answer Source
Can directors be Yes. As explained above, directors may face liability for any false or misleading they make, including within forward- 15U.8.C. §
personally liable looking statements. 7722
for these Note that if a director is making an oral or written forward-looking statement, he/ she may shield himself/ herself from
statements? S . - L . . . e . ; . .
Please provide liability by including certain disclaimers (i.e., identifying the statement as forward-looking and including a meaningful
details of the cautionary statement) in their oral statements.
extent of the
liability.
Is there a “safe Yes. A safe harbor may be secured through one of the three methods: 15U.S.C. §
harbourl 1. Identifying the statement as forward-looking and using meaningful cautionary statements which identify important 77z=2
exemption from factors that could the actual results to differ materially from those in the forward-looking statement
liability for forward- actors that could cause the actual results to differ materially fro ose e forward-looking statement.
looking statements The forward-looking statement is immaterial.
Lg:g:g%@te 3. A plaintiff fails to prove that the forward looking statement was made with actual knowledge of the falsity or
' misleading nature of the statement.
However, the safe harbor only applies to private civil suits and does not apply to civil and criminal enforcement actions
brought by the SEC or other regulatory agencies, among other specific exceptions that apply.
The safe harbor is also unavailable for forward-looking statements in connection with an initial public offering, with a tender
offer or contained in a registration statement issued by an investment company.
In a shareholder In order to bring a claim under Section 18 of the Exchange Act based on a false or misleading statement filed with the 15 U.S.C.
claim, what must SEC, a private litigant (a shareholder) must prove actual reliance on the allegedly false statement and that the shareholder  §78(a)
the claimant prove  suffered a loss as a result. In re MDC
to establish that Holdings Sec
contravention Litg. 754 F.
caused their Supp. 785, 806
e (S.D. Cal. 1990)
loss?
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Question

Answer

Source

In a private action for fraud pursuant to Section 10(b) of the Exchange Act and Rule 10b-5 thereunder, a plaintiff must
prove the following elements:

1.

Note that the SEC, in a civil enforcement action under Section 10(b) or Rule 10b-5, need not prove investor reliance, loss

o o 0N

A material misrepresentation or omission by the defendant.

Scienter.

A connection between the misrepresentation or omission and the purchase or sale of a security.

Reliance upon the misrepresentation or omission (which may be presumed under a “fraud-on-the-market” theory).

Economic loss.

Loss causation.

causation, or damages.

Erica P. John
Fund, Inc. v.
Halliburton Co.,
563 U.S. 804,
810 (2011)

S.E.C. v. Credit
Bancorp, Ltd.,
195 F. Supp. 2d
475, 490-91
(S.D.N.Y. 2002)

* A “continuous disclosure obligation” is an obligation under law, regulation or the rules of a stock exchange to immediately publish new material price sensitive
information about the company (in a manner that will bring it to the attention of the market) as soon as the company or its officers become aware of it.

A Please confine your answer to general ongoing corporations law requirements that apply to annual reports and other “business as usual” public
reporting/disclosure by corporations. You do not need to cover special requirements for prospectuses, disclosures to consumers/customers etc.

** For example, is a person taken to make a misleading statement about a future matter if they do not have reasonable grounds for making the statement?

~ For example, can a company exclude liability by identifying a statement as a forward-looking statement and including a proximate cautionary statement in the

corporate report?

*** For example, whether a claimant is required to prove actual reliance on the contravening conduct (director causation), or whether indirect causation is sufficient
for claimants to establish causation.
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Attachment 3 — Template provided to international counsel

Question Answer

Source

Are listed
companies subject
to a continuous
disclosure
obligation?*

To establish a
contravention, does
the failure to
disclose relevant
information to the
market need to be
intentional, reckless
or negligent?

Are any defences
available to a
breach of
continuous
disclosure
requirements?

Can directors be
liable if the
company breaches
this obligation?
Please provide
details of the extent
of the liability.

Are there significant
company /
corporations law
penalties for false

HERBERTSMITHFREEHILLS.COM

1135



or misleading
statements in
corporate reports?”

Are there any
specific
requirements
imposed by law in
relation to forward-
looking
statements?**

Can directors be
personally liable for
these statements?
Please provide
details of the extent
of the liability.

Is there a “safe
harbour” exemption
from liability for
forward-looking
statements in
corporate reports?~

In a shareholder
claim, what must
the claimant prove
to establish that the
company’s
contravention
caused their
loss?***

* A “continuous disclosure obligation” is an obligation under law, regulation or the rules of a stock exchange to immediately publish new material price sensitive
information about the company (in a manner that will bring it to the attention of the market) as soon as the company or its officers become aware of it.
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A Please confine your answer to general ongoing corporations law requirements that apply to annual reports and other “business as usual” public
reporting/disclosure by corporations. You do not need to cover special requirements for prospectuses, disclosures to consumers/customers etc.

** For example, is a person taken to make a misleading statement about a future matter if they do not have reasonable grounds for making the statement?

~ For example, can a company exclude liability by identifying a statement as a forward-looking statement and including a proximate cautionary statement in the
corporate report?

*** For example, whether a claimant is required to prove actual reliance on the contravening conduct (director causation), or whether indirect causation is sufficient
for claimants to establish causation.
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