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Appendix B: Treatment of exclusive dealing in other 

jurisdictions 

1.  European Union 

The European Union does not have an equivalent prohibition on exclusive dealing to section 

47 of the CCA. 

Instead, exclusive dealing and vertical restraints are assessed under the general prohibitions 

on anti-competitive agreements and abuse of dominance. Specifically, they are prohibited: 

• when they have the object or effect of preventing, restricting or distorting competition 

(Article 101 of the Treaty on the Functioning of the European Union (TFEU));71 and 

• when they constitute an abuse of dominance (Article 102 of the TFEU). 

In the context of Article 101, the Vertical Block Exemption sets out a framework for 

assessing whether vertical restraints have the object or effect of distorting competition.72 

Under this framework, vertical restraints are either: 

• Presumed to be legal (the safe harbour): in which case they are exempt from the 

application of Article 101(1) of the TFEU; 

• Presumed to be illegal (the hardcore restrictions): in which case the burden of 

proof is reversed, so that the restraint is presumed to fall within the scope of Article 

101(1) of the TFEU; or 

• Not subject to any presumption (individual effects test): in which case they are 

subject to the normal assessment of whether they have the object or effect of 

distorting competition. 

The European Commission has also published non-binding guidelines on vertical restraints, 

setting out the manner in which the Vertical Block Exemption will be applied and giving 

guidance on how vertical restraints falling outside the Vertical Block Exemption will be 

assessed (Vertical Restraint Guidelines).73 

(a) The safe harbour 

There are two general ‘safe harbours’ for vertical restraints: 

• The Vertical Block Exemption: provides a safe harbour for vertical restraints where 

the supplier’s and the buyer’s respective market shares do not exceed 30% of the 

relevant markets for the products/services subject to the restraint.74 

 
71 Treaty on the Functioning of the European Union, opened for signature 7 February 1992, [2016] OJ C 202/01 (entered into 
force 1 November 1993), Article 101 (TFEU).   
72 Regulation (EU) No 330/2010 of the Commission of 20 April 2010 on the Application of Article 101(3) of the Treaty on the 
Functioning of the European Union to Categories of Vertical Agreements and Concerted Practices [2010] OJ L 102/1 (Vertical 
Block Exemption).   
73 Guidelines (EU) of the Commission on Vertical Restraints [2010] OJ C 130/1 (Vertical Restraint Guidelines).   
74 Vertical Block Exemption (n 2) article 3.   
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From: Downes, Jacqueline <Jacqueline.Downes@allens.com.au>
Sent: Friday, 3 September 2021 2:52 PM
To:  IR_Morrow, Jessica; Pearl, David; Jeremenko, Robert; 
Cc: Ding, Kendy; Thompson, Anita
Subject: RE: Reform to ss 47 and 45AR of the Competition and Consumer Act 2010 (Cth) 

[SEC=OFFICIAL] [Allens-File-DMS.FID930369]

Understand, thanks . As you know we have been working on it for a while so wanted to get it over to you. 
I hope it is more simple than any of the other reforms before you! 
Regards 
Jacqui 
From: @TREASURY.GOV.AU>  
Sent: Friday, 3 September 2021 2:49 PM 
To: IR_Morrow, Jessica <Jessica.Morrow@lawcouncil.asn.au>; Pearl, David <David.Pearl@TREASURY.GOV.AU>; 
Jeremenko, Robert <Robert.Jeremenko@treasury.gov.au>; @TREASURY.GOV.AU> 
Cc: Downes, Jacqueline <Jacqueline.Downes@allens.com.au>; Ding, Kendy <Kendy.Ding@allens.com.au>; 
Thompson, Anita <Anita.Thompson@allens.com.au> 
Subject: RE: Reform to ss 47 and 45AR of the Competition and Consumer Act 2010 (Cth) [SEC=OFFICIAL] 
CAUTION: This email originated from outside the organisation. Do not act on instructions, click links or open attachments unless 
you recognise the sender and know the content is authentic and safe. 

OFFICIAL 
Hi Jacqui and Jessica 
Many thanks for sending us this submission. I should say that we have a lot on right now, with digesting the ACCC’s 
mergers proposals, ad-tech report and another six-monthly digital platforms report due soon. So unfortunately it 
may take us a little time to focus on this submission. However, we are obviously aware of the issues with section 47 
and we will no doubt like to have a discussion with you about this in due course. 
Kind regards 

 
 

Director | Digital Platforms and Anti-Competitive Conduct Unit 
Market Conduct Division | Markets Group 
The Treasury, 1 Langton Cres, Parkes, ACT 2600  
P

OFFICIAL 

From: Jessica Morrow <Jessica.Morrow@lawcouncil.asn.au>  
Sent: Friday, 3 September 2021 2:02 PM 
To: @TREASURY.GOV.AU>; Pearl, David <David.Pearl@TREASURY.GOV.AU>; Jeremenko, 
Robert <Robert.Jeremenko@treasury.gov.au>; @TREASURY.GOV.AU> 
Cc: Jacqueline Downes <jacqueline.downes@allens.com.au>; Ding, Kendy <Kendy.Ding@allens.com.au>; Anita 
Thompson (mins) <Anita.Thompson@allens.com.au> 
Subject: Reform to ss 47 and 45AR of the Competition and Consumer Act 2010 (Cth) 
Good afternoon, 
Please find attached a submission from the Competition & Consumer Committee of the Business Law Section of the 
Law Council of Australia in response to the Reform to ss 47 and 45AR of the Competition and Consumer Act 2010 
(Cth). 
If you have any questions regarding this submission, please contact Committee Chair Jacqueline Downes at 
Jacqueline.Downes@allens.com.au or (02) 9230 4850, in the first instance 
Kind regards, 
Jessica 
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Jessica Morrow | Section Administrator 
Law Council of Australia 
19 Torrens Street Braddon ACT 2612  
Direct: +61 2 6246 3737 
Email: Jessica.Morrow@lawcouncil.asn.au  
Website: lawcouncil.asn.au  
Twitter: @TheLawCouncil 

This e-mail (including any attachments) is intended for the named addressee only and is confidential. It may also contain copyright material of the Law Council 
of Australia or third parties. As such, the information in it and its attachments may not be used or disclosed except for the purpose for which it has been sent. If 
you have received this message in error, please contact the Law Council of Australia immediately by return email or by telephone on +612 6246 3788, and 
delete it from your system. In this case, you should not read, copy, print, re-transmit, disclose, modify, store or act in reliance on this email or any attachments. 
Any confidentiality is not waived or lost because this email has been sent to you by mistake. Unless otherwise stated, this email represents the views of the 
sender only and not the views or policy of the Law Council of Australia. There is no warranty that this email is error or virus free. 

Please Note: The information contained in this e-mail message and any attached files may be confidential 
information and may also be the subject of legal professional privilege. If you are not the intended recipient, 
any use, disclosure or copying of this e-mail is unauthorised. If you have received this e-mail by error 
please notify the sender immediately by reply e-mail and delete all copies of this transmission together with 
any attachments. 

 
 
************************************************************************* 
 
Allens is an independent partnership operating in alliance with Linklaters LLP. 
 
This email is confidential and may be subject to legal or other professional privilege. It is also subject to copyright. If 
you have received it in error, confidentiality and privilege are not waived and you must not disclose or use the 
information in it. Please notify the sender by return email and delete it from your system. Any personal information 
in this email must be handled in accordance with the Privacy Act 1988 (Cth). 
 
Website: https://www.allens.com.au | Office locations: https://www.allens.com.au/offices | Partner contacts: 
https://www.allens.com.au/experts 
 
*************************************************************************  
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From:
Sent: Friday, 3 September 2021 2:40 PM
To: Pearl, David; Jeremenko, Robert
Cc: ; 
Subject: RE: Reform to ss 47 and 45AR of the Competition and Consumer Act 2010 (Cth) 

[SEC=OFFICIAL]

OFFICIAL 

 

Hi Robert & David 

Just to provide some context, as this has arrived out-of-the-blue. 

Section 47 of the CCA prohibits exclusive dealing e.g. the biggest widget maker threatening not to supply 
downstream businesses unless they source all their widgets from it. However, following the 2017 Harper 
competition amendments, everything prohibited by section 47 is also prohibited by section 45, which prohibits anti-
competitive arrangements.   

While it sounds like section 47 should just be repealed, naturally there are complications. In particular, the cartels 
provisions exclude (via s45AR) conduct that falls with section 47. So you would need to replace this exclusion with a 
new one (usually called a ‘vertical supply exemption’). This is where it gets difficult – the ACCC prefers a narrower 
exclusion (or not one at all) to the Law Council. 

There is no burning platform here. There was a bit of disquiet about this issue a couple of years ago when the IP 
exemption to the CCA was repealed. Basically, film and media companies wrongly thought their contractual 
arrangements with overseas movie suppliers would be cartels without an IP or a vertical supply exemption. However 
this has died down. 
 
Assuming we could figure out a new vertical supply exemption and deal with a couple of other issues, it would be 
useful to address section 47 when we next get to do a general CCA amendments bill (whenever that is). 
 

 
 

 
OFFICIAL 

From: Jessica Morrow <Jessica.Morrow@lawcouncil.asn.au>  
Sent: Friday, 3 September 2021 2:02 PM 
To: @TREASURY.GOV.AU>; Pearl, David <David.Pearl@TREASURY.GOV.AU>; Jeremenko, 
Robert <Robert.Jeremenko@treasury.gov.au>; @TREASURY.GOV.AU> 
Cc: Jacqueline Downes <jacqueline.downes@allens.com.au>; Ding, Kendy <Kendy.Ding@allens.com.au>; Anita 
Thompson (mins) <Anita.Thompson@allens.com.au> 
Subject: Reform to ss 47 and 45AR of the Competition and Consumer Act 2010 (Cth) 
 
Good afternoon, 
 
Please find attached a submission from the Competition & Consumer Committee of the Business Law Section of the 
Law Council of Australia in response to the Reform to ss 47 and 45AR of the Competition and Consumer Act 2010 
(Cth). 
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If you have any questions regarding this submission, please contact Committee Chair Jacqueline Downes at 
Jacqueline.Downes@allens.com.au or (02) 9230 4850, in the first instance 
 
Kind regards, 
 
Jessica 
 

 

Jessica Morrow | Section Administrator 
Law Council of Australia 
19 Torrens Street Braddon ACT 2612  
Direct: +61 2 6246 3737 
Email: Jessica.Morrow@lawcouncil.asn.au  
Website: lawcouncil.asn.au  
Twitter: @TheLawCouncil 

 
This e-mail (including any attachments) is intended for the named addressee only and is confidential. It may also contain copyright material of the Law Council 
of Australia or third parties. As such, the information in it and its attachments may not be used or disclosed except for the purpose for which it has been sent. If 
you have received this message in error, please contact the Law Council of Australia immediately by return email or by telephone on +612 6246 3788, and 
delete it from your system. In this case, you should not read, copy, print, re-transmit, disclose, modify, store or act in reliance on this email or any attachments. 
Any confidentiality is not waived or lost because this email has been sent to you by mistake. Unless otherwise stated, this email represents the views of the 
sender only and not the views or policy of the Law Council of Australia. There is no warranty that this email is error or virus free. 
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From: @accc.gov.au>
Sent: Thursday, 16 September 2021 5:18 PM
To:
Cc: Pearl, David; 
Subject: Re: [SEC=OFFICIAL] RE: Query - LCA work on s47 [SEC=OFFICIAL]

Ok thanks . If you’re looking to pursue it, we’d be keen to talk - perhaps something we could look at doing 
together with the LCA. 
 
Cheers  

From: @TREASURY.GOV.AU> 
Sent: Thursday, September 16, 2021 5:06:38 PM 
To: @accc.gov.au> 
Cc: Pearl, David <David.Pearl@TREASURY.GOV.AU>;  

@TREASURY.GOV.AU> 
Subject: [SEC=OFFICIAL] RE: Query - LCA work on s47 [SEC=OFFICIAL]  

OFFICIAL 

Hi 
The LCA have sent us a paper (last week from memory), which I must admit I haven’t read yet – and we have told 
them that we won’t get to it for a while given other priorities. 
And, as it happens, we’re aware of the background to this one, as it came up during the repeal of the IP exemption 
in the CCA a couple of years ago. 
Cheers 

 

OFFICIAL 

From: @accc.gov.au>  
Sent: Thursday, 16 September 2021 9:37 AM 
To: @TREASURY.GOV.AU> 
Subject: Query - LCA work on s47 [SEC=OFFICIAL] 

OFFICIAL 

Hi , I meant to ask at the ACCC/Tsy call on Monday – whether Treasury have received (formally or 
otherwise) a paper from the Law Council, regarding amending s47 CCA, and what the status of any Tsy 
consideration of it might be. We’re aware of a draft paper that they’ve been working on, but aren’t sure of 
the status of it. As you’re aware there’s some background going back to Harper (and before) that we think 
would impact on any proposed change. Happy to discuss. 

Thanks, 

Please Note: The information contained in this e-mail message and any attached files may be confidential 
information and may also be the subject of legal professional privilege. If you are not the intended recipient, 
any use, disclosure or copying of this e-mail is unauthorised. If you have received this e-mail by error 
please notify the sender immediately by reply e-mail and delete all copies of this transmission together with 
any attachments. 
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CABINET IN CONFIDENCE 

COMPETITION 

WEEK BEGINNING 30 JANUARY 2023 
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CABINET IN CONFIDENCE 

Possible future projects 
 

LCA section 47 paper 
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2022 CARETAKER WORKPLAN 
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Smaller projects/lower priority (good to get to) 

• Cartels – legislative drafting – criminal provisions – vertical supply exemption (LCA paper on repeal 
of s47) 
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From: Admin BLS <adminbls@lawcouncil.asn.au>
Sent: Thursday, 30 September 2021 9:50 AM
Cc: Jessica Morrow
Subject: LCA Competition and Consumer Committee - Agenda for October 2021 meeting
Attachments: BLS Competition and Consumer Committee - October 2021 meeting 

agenda(516490215.1) (002).pdf

Dear Committee Member, 
 
Please find attached the meeting Agenda for the October committee meeting. 
 
Kind regards 
Kay 

 

Kay Barney | Administrative Assistant  
Law Council of Australia 
19 Torrens Street Braddon ACT 2612  
Direct: +61 2 6246 3718 
Email: adminbls@lawcouncil.asn.au  
Website: lawcouncil.asn.au  
Twitter: @TheLawCouncil 

 
This e-mail (including any attachments) is intended for the named addressee only and is confidential. It may also contain copyright material of the Law Council 
of Australia or third parties. As such, the information in it and its attachments may not be used or disclosed except for the purpose for which it has been sent. If 
you have received this message in error, please contact the Law Council of Australia immediately by return email or by telephone on +612 6246 3788, and 
delete it from your system. In this case, you should not read, copy, print, re-transmit, disclose, modify, store or act in reliance on this email or any attachments. 
Any confidentiality is not waived or lost because this email has been sent to you by mistake. Unless otherwise stated, this email represents the views of the 
sender only and not the views or policy of the Law Council of Australia. There is no warranty that this email is error or virus free. 
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Competition and Consumer Committee 

Business Law Section 
Law Council of Australia 

Meeting – October 2021 

AGENDA 

5.2 Consultations   

(b) Reform to sections 47 and 45AR of the Competition and Consumer Act 2010 (Cth) (no 
active consultation – submission filed with Treasury on 3 September) 
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From:
Sent: Monday, 2 May 2022 3:00 PM
To:
Cc: ; Pearl, David; Jeremenko, Robert;  

Subject: RE: For ACTION: Meeting with Jacqui Downes [SEC=OFFICIAL]
Attachments: 220502 - Meeting MQ and Jacqueline Downes - TPs.docx

OFFICIAL 
 
Hi  
 
Please see attached some high-level points for Meghan’s meeting with Jacqueline Downes tomorrow. 
 
Please let us know if Meghan has any questions or needs additional information.  

OFFICIAL 
Kind regards, 
________ 
 

 — Acting Director 
Competition and Digital Platforms Unit, Competition and Consumer Branch 
Market Conduct Division 
P + @treasury.gov.au  
 

 
 
 

OFFICIAL 

From: Pearl, David <David.Pearl@TREASURY.GOV.AU>  
Sent: Friday, 29 April 2022 2:58 PM 
To: @treasury.gov.au>; @TREASURY.GOV.AU> 
Cc: Jeremenko, Robert <Robert.Jeremenko@treasury.gov.au>; @TREASURY.GOV.AU>; 

@TREASURY.GOV.AU> 
Subject: RE: For ACTION: Meeting with Jacqui Downes [SEC=OFFICIAL] 
 

OFFICIAL 
 
Sure  
David  

OFFICIAL 

From: @treasury.gov.au>  
Sent: Friday, 29 April 2022 2:51 PM 
To: Pearl, David <David.Pearl@TREASURY.GOV.AU>; @TREASURY.GOV.AU> 
Cc: Jeremenko, Robert <Robert.Jeremenko@treasury.gov.au>; @TREASURY.GOV.AU>; 

@TREASURY.GOV.AU> 
Subject: For ACTION: Meeting with Jacqui Downes [SEC=OFFICIAL] 
 

OFFICIAL 
 
Hi David and Paul 
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I have confirmed a meeting for Meghan and Robert with Jacqui Downes on Tuesday when they are in Sydney. Can 
you please provide some very high level (no more than a page) talking points? By 3pm Monday? 
 
Kind regards, 
________ 
 

 
Executive Officer to Meghan Quinn, Deputy Secretary 
Markets Group 
P +  
 
 

 
 
treasury.gov.au  
Langton Crescent, Parkes ACT 2600 
Twitter | LinkedIn | Facebook 
 
The Treasury acknowledges the traditional owners of country throughout Australia, and their continuing connection to land, 
water and community. We pay our respects to them and their cultures and to elders both past and present. 
 

LGBTIQ+ Ally 

 
 
 

OFFICIAL 

s 22

s 22



Meeting with Jacqueline Downes (Chair, Competition and Consumer Committee of the Law Council)  
Tuesday 3 May 2022  
 

Exclusive dealing reforms (s47 of the CCA):  

• The LCA made a submission to Treasury in late 2021, proposing that section 47 of the CCA (which 
prohibits exclusive dealing) be removed or simplified, as recommended by the Harper Review.  

• The 2017 Harper reform package originally included amendments to broaden the cartel exemption 
for vertical supply restrictions (s45AR), which would have paved the way for section 47 to be 
repealed. However, the amendments were withdrawn from the package due to strong concerns 
from the ACCC (under Rod Sims) that this would create a loophole for anti-competitive conduct. 

• There is no pressing need to make the reforms but, subject to government priorities, the reforms 
could be considered further as part of a future CCA amendment process.  
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Section 47 Proposed repeal of 
s47  

Repeal of s47 following amendments to broaden the cartel exemptions for vertical supply 
restrictions and joint ventures. Drafted as part of the 2017 Harper package, but dropped before 
introduction due to strong concerns raised by ACCC that this would create loopholes.  
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Law Council proposal, September 2021 
 
Harper recommendation 27 
Sharepoint folder 
 
Previous wiki page:  Cartel prohibition ‐ Vertical Supply Exemption 
 
Government response to Harper: "Exposure draft legislation to broaden the joint venture 
exemption so that it does not limit legitimate commercial transactions (such as through vertical 
supply arrangements) will also be developed for consultation."  
 
Note: NZ model may be appropriate 
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