DIRECTOR CORPORATE TAX POLICY UNIT TREASURY LANGTON CRES
PARKES ACT 2600

DEAR DIRECTOR, THANK YOU FOR THE OPPORTUNITY TO SUBMIT A
ESPONSE TO THE CONSULTATION ON THE PROPOSED LEGISLATION
ELATING TO FRANKED DISTRIBUTIONS AND CAPITAL RAISING.
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OBJECT TO THE PROPOSED LEGISLATION CHANGES. | BELIEVE THE
DRAFT LEGISLATION IS INEQUITABLE TO AUSTRALIAN COMPANIES
AND SHAREHOLDERS AND IT COULD INADVERTENTLY IMPACT
SITUATIONS OF LEGITIMATE COMPANY OPERATIONS. THE DRAFT
LEGISLATION FAILS TO RECOGNISE THE FUNDAMENTAL PRINCIPLE
UNDERLYING THE FRANKING REGIME AND THE REASON FOR ITS
CREATION, THE AVOIDANCE OF DOUBLE TAXATION ON COMPANY
EARNINGS. THE FRANKED DISTRIBUTION AND CAPITAL RAISING
DRAFT LEGISLATION, IF WIDELY APPLIED, WILL LEAD TO THE
DEMISE OF THE FRANKING SYSTEM. IT WILL STOP AUSTRALIAN
COMPANIES WHO ISSUE NEW SHARES UNDER A DIVIDEND
REINVESTMENT PLAN (DRP) FROM PAYING FRANKED DIVIDENDS AND
SIGNIFICANTLY INCREASE THE COST OF CAPITAL FOR ALL FRANKED
DIVIDEND PAYING AUSTRALIAN COMPANIES. IT WILL ALSO RISK THE
STABILITY AND INTEGRITY OF THE AUSTRALIAN BANKING SYSTEM BY
INHIBITING EFFECTIVE CAPITAL RAISING DURING CHALLENGING
ECONOMIC PERIODS SUCH AS THE START OF THE CORONAVIRUS

PANDEMIC.

IF PASSED, ITS APPLICATION WOULD ALSO UNFAIRLY BURDEN
AUSTRALIAN INVESTORS WITH RETROSPECTIVE TAX DEBTS, TO BE
PAID AT A TIME OF ECONOMIC UNCERTAINTY.

ANTONY GODEASSI

1. THERE WOULD BE UNINTENDED CONSEQUENCES BASED ON THE

CURRENT DRAFTING OF THE PROPOSED LEGISLATION AS DRAFTED,
THE PROPOSED LEGISLATION DOES NOT SUFFICIENTLY DISTINGUISHB
ETWEEN ACCEPTABLE ACTIVITIES AND THE TAX AVOIDANCE
SITUATIONS IT INTENDS TO ADDRESS. THE PROPOSED LEGISLATIONW
ouLD APPEAR TO INADVERTENTLY IMPACT SITUATIONS OF



LEGITIMATE COMPANY OPERATIONS AND COULD ACCORDINGLY DELAY
OR DISCOURAGE THE NORMAL PROCESSES OF CAPITAL RAISING,
INVESTMENT AND ECONOMIC GROWTH IN AUSTRALIA AND INTERFERE
WITH THE OPERATION AND THE EFFICIENCY OF THE AUSTRALIAN
CAPITAL MARKETS AND THE STRUCTURAL INTEGRITY OF OUR
BANKING SYSTEM. FOR EXAMPLE, IRRESPECTIVE OF THE VARIOUS
SITUATIONS OF LEGITIMATE CAPITAL MANAGEMENT, CAPITAL
RAISING AND FRANKED DIVIDEND PAYMENTS BY AUSTRALIAN
COMPANIES, THE DRAFT LEGISLATION IS BROAD ENOUGH THAT IT
couLb ALSO CAPTURE THE WELL-ESTABLISHED ACT OF
IMPLEMENTING DIVIDEND REINVESTMENT PLANS (DRPS) AND DRP
UNDERWRITTEN CAPITAL RAISINGS IN THE CIRCUMSTANCES WHERE,
IN TREASURY’S BROAD VIEW, THE ESTABLISHED PRACTICE TEST IS
NOT MET. THE CURRENT DRAFT OF THE LEGISLATION WILL HAVE
SEVERE IMPACTS TO OUR AUTHORISED DEPOSIT-TAKING
INSTITUTIONS (AUSTRALIAN BANKS) AND WOULD BE CONTRARY TO
THE AUSTRALIAN PRUDENTIAL REGULATION AUTHORITY'S (APRA)
GUIDANCE PROVIDED IN THE MOST RECENT TIME OF ECONOMIC
STRESS DURING THE CcOVID-19 PANDEMIC. IN APRIL 2020, APRA
PROVIDED GUIDANCE TO ALL AUTHORISED DEPOSIT-TAKING
INSTITUTIONS, PRIMARILY IMPACTING AUSTRALIA’S BIG FOUR
BANKS, ON CAPITAL MANAGEMENT. THIS GUIDANCE INCLUDED AN
EXPECTATION THAT BOARDS WOULD SERIOUSLY CONSIDER
DEFERRING DECISIONS ON DIVIDENDS GIVEN THE ECONOMIC

UNCERTAINTY DUE TO THE CORONAVIRUS PANDEMIC. IT WOULD
ALSO OFFSET ANY DIVIDENDS TO THE EXTENT POSSIBLE THROUGH
OTHER CAPITAL MANAGEMENT INITIATIVES, INCLUDING DRPS AND

OTHER CAPITAL RAISING INITIATIVES TO PARTIALLY OFFSET THE
DIMINUTION IN CAPITAL FROM THE PAYMENT OF FRANKED
DIVIDENDS TO SHAREHOLDERS. AS AUSTRALIA MOVED BEYOND THE
INITIAL PHASE OF RESPONSE, APRA UPDATED THE GUIDANCE TO
ASSIST LONGER-TERM CAPITAL MANAGEMENT ENABLING BANKS TO
FULFIL THEIR ROLE IN SUPPORTING ECONOMIC RECOVERY. AS PART
OF THIS, APRA RECOMMENDED THEY ACTIVELY USED DRPS "AND/OR
OTHER CAPITAL MANAGEMENT INITIATIVES" TO OFFSET THE
REDUCTION IN THEIR CAPITAL BASE AND BALANCE SHEETS FROM
MAKING FRANKED DIVIDEND PAYMENTS TO THEIR SHAREHOLDERS.
THE PROPOSED DRAFTING OF THE LEGISLATION CHANGES WILL RISK
HE STABILITY OF THE AUSTRALIAN BANKING SYSTEM BY INHIBITING
FFECTIVE CAPITAL MANAGEMENT DURING CHALLENGING ECONOMIC
I MES.
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2 MANAGING CASH FLOWS BETWEEN CAPITAL RAISING AND
DISTRIBUTIONS CAN REPRESENT THE NORMAL AND LEGITIMATE FLOW
OF COMMERCIAL CAPITAL MANAGEMENT THE DRAFTED LEGISLATION
REMOVES THE ABILITY OF OPERATING BUSINESSES TO LEGITIMATELY
MANAGE AND INVEST THEIR CASH FLOWS PRODUCTIVELY. ONCE A
COMPANY HAS GENERATED A PROFIT AND REINVESTED IT, IT CAN
ONLY CREATE LIQUIDITY TO PAY A DIVIDEND BY RAISING DEBT,
SELLING SOME OF ITS ASSETS (WHICH MIGHT NOT BE VIABLE) OR BY
RAISING CAPITAL. BY REMOVING THE ABILITY TO RAISE CAPITAL TO
REWARD SHAREHOLDERS, COMPANIES WILL NEED TO INCREASE THEIR
DEBT LEVELS OR THEY WILL BE PUT IN A POSITION WHERE THEY
WIiLL BE UNABLE TO GROW AND FURTHER DEVELOP THEIR
BUSINESSES. WHILE THERE ARE INSTANCES OF COMPANIES
MANIPULATING THE TAX SYSTEM, COMPANIES THAT HAVE
LEGITIMATELY EARNED PROFITS AND PAID TAX SHOULD BE ENTITLED



TO CHOOSE HOW THEY INVEST OR DISTRIBUTE THOSE PROFITS TO
THEIR SHAREHOLDERS.

3. THE PROPOSED LEGISLATION WOULD BURDEN THOUSANDS OF
AUSTRALIAN SHAREHOLDERS WHO HAVE PLANNED OR ARE PLANNING
THEIR RETIREMENT, PLACING STRESS ON INDIVIDUALS AND ON THE
AUSTRALIAN PENSION SYSTEM THE DIVIDEND IMPUTATION SYSTEM
HAS NOT FUNDAMENTALLY CHANGED FOR OVER 20 YEARS AND
IMPLEMENTING CHANGE NOW, AND RETROSPECTIVELY, ON PEOPLE
WHO ARE ALREADY RETIRED AND, IN MANY CASES, CANNOT RETURN
TO WORK, WILL BURDEN INDIVIDUALS, THEIR FAMILIES AND IN
TURN THE ECONOMY, ALL OF WHICH WILL FACE ECONOMIC
UNCERTAINTY.

4. RETROSPECTIVELY | NOTE THE RETROSPECTIVE APPLICATION TO

19 DECEMBER 2016 WOULD UNFAIRLY PREJUDICE FRANKED
DIVIDENDS PAID OUT TO SHAREHOLDERS OF AUSTRALIAN COMPANIES
AND LEAVE THEM WITH UNEXPECTED TAX BILLS FOR DIVIDENDS
THEY HAVE SINCE RECEIVED, TO BE PAID AT A TIME OF ECONOMIC
UNCERTAINTY. THIS IS PARTICULARLY CONCERNING FOR THOSE WHDO
RELY ON FULLY FRANKED DIVIDENDS AS INCOME. THE DRAFT
LEGISLATION APPEARS TO INADVERTENTLY TARGET SITUATIONS OF
LEGITIMATE COMPANY OPERATION MAKING IT DIFFICULT TO FORM A
CONCLUSIVE JUDGEMENT AS TO THE LEGITIMACY OF HISTORICAL
AND FUTURE PAYMENTS OF FULLY FRANKED DIVIDENDS BY
AUSTRALIAN COMPANIES. TAX LAWS SHOULD NOT BE ALLOWED TO
CHANGE RETROSPECTIVELY WHEN AUSTRALIANS HAVE BUDGETED FOR
AND PAID THEIR LAWFUL TAX ASSESSMENT BASED ON EXISTING TAX
LAW IN PLACE. CONCLUSION WHILE I APPRECIATE TREASURY IS
TRYING TO DEAL WITH SITUATIONS INVOLVING TAX AVOIDANCE AND
FRANKED DIVIDEND DISTRIBUTIONS, THE PROPOSED LEGISLATION,
AS DRAFTED, WILL FUNDAMENTALLY CHANGE THE NATURE OF HOW
AUSTRALIAN COMPANIES MANAGE THEIR CAPITAL, INCREASE THEIR
COST OF CAPITAL AND NEGATIVELY IMPACT AUSTRALIAN
SHAREHOLDERS.





