Treasury has received express consent to publish this submission, notwithstanding the confidentiality markers contained in this submission

ol Deloitte Tax Services Pty Ltd
ACN 092 223 240
Grosvenor Place

225 George Street
Sydney, NSW, 2000
Australia

Phone: +61 2 9322 7000
www.deloitte.com.au

8 August 2022

Tax Treaties Branch

Corporate and International Tax Division
Treasury

Langton Cres

Parkes ACT 2600

TaxTreatiesBranch@treasury.gov.au

Dear Sir / Madam

Deloitte comments
Adjustment to tax on certain payments or credits paid to Indian firms

We write in response to the Exposure Draft legislation and Exposure Draft Explanatory Materials (EM)
released on 1 August 2022 with respect to the “Adjustment to tax on certain payments or credits paid to
Indian firms”.

We have no comments of substance on the proposed legislative amendment, inserting new section 11] into
the International Tax Agreements Act, 1953.

We do however have some observations on the EM and some minor drafting comments.

1 Identification of the Indian entity

e The Exposure Draft legislation refers to “Indian firms” (lower case f), in the Bill title and in the
Schedule heading

e The EM refers to “Indian Firms” (capital F) in the Chapter heading

e The content in the EM refers to “non-resident Indian firm/s”

We submit that the reference to “firm / Firm” is unusual in a treaty context, and the reference to “non-
resident Indian firm/s” is unclear.

The relevant person identified in Art 12(1) of the Indian Agreement is a person who is “a resident of the
other Contracting State”. That is, a resident of India.

We would suggest:

e that the term “non-resident Indian firm” in the EM be replaced by the term “Indian resident”
e that a sentence along the lines of the following be added to paragraph 1.2
o “Areference in this chapter to an Indian resident is a reference to a person who is a
resident of India, and not a resident of Australia, for the purposes of Article 4 of the Indian
Agreement”

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited ("DTTL"), its global network of member firms, and their related
entities (collectively, the “Deloitte organisation”). DTTL (also referred to as “Deloitte Global”) and each of its member firms and
related entities are legally separate and independent entities, which cannot obligate or bind each other in respect of third parties.
DTTL and each DTTL member firm and related entity is liable only for its own acts and omissions, and not those of each other. DTTL
does not provide services to clients. Please see www.deloitte.com/about to learn more.

Deloitte is a leading global provider of audit and assurance, consulting, financial advisory, risk advisory, tax and related services.
Our global network of member firms and related entities in more than 150 countries and territories (collectively, the “Deloitte
organisation” serves four out of five Fortune Global 500® companies. Learn how Deloitte’s approximately 312,000 people make an
impact that matters at www.deloitte.com.

Liability limited by a scheme approved under Professional Standards Legislation.

Member of Deloitte Asia Pacific Limited and the Deloitte organisation.

CONFIDENTIAL


mailto:TaxTreatiesBranch@treasury.gov.au

Deloitte

e That references to Indian firms / Indian Firms be replaced with Indian resident
2 Meaning of remote services

We suggest two changes in paragraphs 1.1 and 1.2 of the EM (see mark up below) to make it clear that
concept / definition of remote services involves the provision of services which are not provided through a
permanent establishment in Australia.

Outline of chapter

1.1 Schedule # amends the Agreements Act to stop Australian taxation on income of non-resident
Indian firms providing technical services remotely (not through a permanent establishment_in
Australia) to Australian customers that are covered by Article 12(3)(g) of the Indian Agreement,
that is a not a royalty within the meaning of the ITAA 1936, and that is only taxable in Australia
because of the operation of Article 12(3)(g) and Article 23 of the Indian Agreement, as given
effect by the Agreements Act.

1.2 Unless otherwise stated, all treaty references in this chapter are to the Indian Agreement. Any
references to providing technical services remotely means services not provided through a
permanent establishment_in Australia. In addition, all references to payments or credits in this
chapter are to payments and credits that are not royalties within the meaning of the ITAA 1936.
All references to Indian residents is a reference to a person who is an Indian resident and is not an
Australian resident for the purposes of the Indian Agreement.

3 Not ITAA 36 royalties
With reference to the yellow sentence above in paragraph 1.2:
e Whilst it is the case that the proposed operative provision only applies to a payment, etc that,
inter alia, is not a royalty within the meaning of the ITAA 36;
e Paragraph 1.10 of the EM contemplates a case where the payment, etc is a royalty within the
meaning of the ITAA 36
It may be that the yellow sentence can simply be removed.
4 Example 1.1
The heading to this example in the EM is “Technical service that will not be subject to Australian tax”.
Should this heading be modified to Payment for technical service that will not be subject to Australian tax?
5 Section 11J

With respect to the drafting of section 11]: paragraphs (a) and (c), and the Note refer to the treaty as the
“Agreement” (capital A).

We note that similar provisions (s11S(3), s11F(2), s11ZA and s11ZF(4)) refer to the “agreement” (lower
case a).

If you would like to discuss further, please contact David Watkins on 0498 344 000.

Yours sincerely

David Watkins
Partner, Tax & Legal
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