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This chapter examines specific issues arising from the administration of the fuel taxation system in Australia, including administrative design issues. Administrative issues arising from interpreting and applying legislation based on unclear and complex policy principles have been discussed in Chapters 4 and 5.

The main issues raised with the Inquiry in submissions concerned the administrative and compliance costs arising from:

· having separate fuel taxation systems for domestic and imported products;

· the lack of alignment of fuel taxation administration with other taxation administration, such as the GST; and

· differences between Commonwealth and State administrations of the various rebate, subsidy and grant schemes.

The implications of petroleum products excise reform for the administration of other excisable commodities (tobacco and alcohol) was also raised.

7.1 Dual fuel tax administration

Two separate agencies are currently responsible for collecting fuel taxes.

The taxation of locally produced fuels (excise duty) is administered by the Australian Taxation Office (ATO). Responsibility for excise collection was transferred to the ATO from the Australian Customs Service (Customs) in October 1998.

Customs continues to administer the collection of fuel taxes (customs duty) on fuel imported in its final form. In 2000‑01, about eight per cent of fuel tax on refined petroleum products was collected from imported products.
 However, in practice the vast majority of imported fuel (95 per cent)
 avoids customs duty by transferral into the excise system for further blending or manufacture.
 

The main concerns raised with the Inquiry with a dual fuel tax system were:

· higher administration and compliance costs for both industry and administrators;
 and

· the practicalities of centralising all fuel tax administration within a single agency, preferably the ATO.

7.1.1 Costs of dual administration

The Australian Institute of Petroleum commented on the administration and compliance costs associated with a dual tax system on behalf of its members:

… Customs treats fuels on the basis of their composition while the ATO treats fuels based on the intended use for the fuel. In addition, Customs does not appear to give fuel substitution issues the same priority as the ATO. 
… The industry believes that excisable goods should be controlled by the one agency regardless of whether they are manufactured in Australia or imported into Australia. We believe that the ATO is the appropriate agency to undertake this role.

The conceptual distinction between excise and customs duty is clear, but at a practical level is complicated by two administering agencies that have different corporate priorities, compliance strategies and different legislative bases.

All excisable fuels are defined in the Excise Tariff Act 1921 (the Excise Tariff) with excise rates mirrored in the Customs Tariff Act 1995 (the Customs Tariff) for imports of the same fuels.

Split legislative and administrative systems have impacted on the success of compliance strategies. For example, one of the recent compliance strategies implemented by the ATO has been to restrict the production of concessionally excised products to deter excise evasion via illegal blending of these products with petrol or diesel.

This strategy appears to have deterred fuel substitution within the excise system. However, an unintended consequence has been an increase in the importation of concessional products (as Customs is legally unable to restrict the amount of product that may be imported — including product entered at concessional or duty free rates).

7.1.2 Challenges in simplifying administration

The primary concern of Customs with any change to the current system is maintaining the integrity of the Australian border through effective and efficient controls that exist for revenue and community protection reasons. It told the Inquiry:

Changes to the regime for dealing with imported goods may have unforeseen impacts on Customs capacity to deliver upon its community protection obligations and would run contrary to the spirit of the recent International Trade Modernisation Act 2001 which is designed to improve efficiency at the border for the international trading community, while strengthening controls for Customs and other border agencies.

Customs also raised legal and constitutional barriers to moving the administration of duty collection on imported excise equivalent goods to the ATO. The Inquiry considers that these barriers could be overcome, noting that a similar system is already in place under the GST and the Wine Equalisation Tax systems.

7.1.3 Inquiry assessment

The Inquiry considers that having one agency administer the fuel taxation system is sensible, especially as the practices of the two agencies are likely to diverge further in the future. Administration of all fuel taxes via the one system would reduce compliance costs and improve consistency, both within the fuel tax system and the tax system more generally.

The ATO, under its excise modernisation project, is in the process of modernising and building a new system for excise collection which will further align excise administration and business processes with other ATO administration.
 Meanwhile, Customs is moving to a new system of duty collection under its Cargo Management Re-engineering project.
 This project includes an Accredited Client Programme for low-risk importers and exporters that could effectively separate the process of revenue collection from the border protection function. The Inquiry considers the separation will facilitate transferring the administration of fuel tax collection on imported products from Customs to the ATO.

7.2 Alignment of excise with other ATO administration

Concerns were raised with the Inquiry that inconsistencies remained between the administration of the excise system and other tax administration, for example:

· non-alignment of excise reporting with monthly reporting of tax obligations for the GST; and 

· non-alignment of excise collection and payment schemes with general ATO administrative practices, such as the ATO rulings system.

7.2.1 Consistent tax reporting timeframes

A number of submissions called for the alignment of fuel tax reporting and administrative arrangements with other tax arrangements, such as the GST.

Unlike other taxes, fuel taxes are generally collected under a weekly collection system. All the petroleum manufacturers in Australia pay fuel excise under the weekly settlement scheme, whereby excise is paid each Monday.

Customs and excise duties are actually due when excisable goods and their imported equivalents are ‘entered for home consumption’.
 This normally means when they are removed from the licensed premises of the petroleum manufacturer or from the point of importation and are available for sale — this is generally known as the ‘point of liability’ for excise and customs duty. However, permission is generally granted to approved manufacturers to deliver goods into home consumption for a period of seven days without having to lodge a declaration of duty to Customs or pay the duty liable.

This scheme thus allows the owners of the goods to receive up to a week’s ‘credit’ by deferring the duty payment. A further administrative advantage is that a week’s fuel deliveries can be summarised on a single document.

However, many businesses are now calling for monthly rather than weekly deferment in order to reduce administrative costs by streamlining with other tax reporting timeframes. For example, Caltex Australia Ltd stated that:
A weekly cycle for excise payments creates an unnecessary administrative and compliance burden for the ATO and industry.

BP Australia Ltd recommended changing the period of settlement of excise to a monthly basis to offset the cashflow implications of its broader proposal to move the point of liability for excise back to the refinery gate or point of import. Such a move would see the abolition of the underbond system that it considers to be costly to administer.

7.2.2 The underbond movement system

Until excise is paid, goods remain under the control of the ATO — or in the case of imported goods, with Customs. Goods on which excise or customs duties have not been paid must be stored in licensed premises or in approved places. Permission must be obtained for any movement of goods in or out of such premises.

Bond systems have been historical features of the administration of import duties and excise taxes. To allow for faster clearance of imported goods and to assist local manufacturers of excisable products, both systems were designed to allow excisable goods and imports to be moved into licensed warehouses and the payment of duty deferred. These warehouses are known as ‘bond warehouses’ and hence the movement of goods to these places is known as ‘underbond’ movement.

The bond system therefore facilitates storage of goods by deferment of duty until the goods are delivered into the market. In the case of fuel products, however, the underbond system is utilised more to facilitate distribution of fuel products, rather than for storage.

The underbond system is therefore closely linked to the point of liability of fuel taxation and with the payment period for these taxes. Chart 7.1 depicts the taxing points for excise and customs duty under the current system.

Chart 7.1:  Taxing points for excise and customs duty
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The attachment of tax liability to physical movement requires careful tracking to ensure that the correct amount of tax is paid. This often means tracking goods after they have left the manufacturer’s premises or the point of importation. Tracking is now underpinned by risk management techniques rather than the physical presence of Customs or ATO staff being required at all bonded sites.

The Industries Assistance Commission (IAC) undertook a review of the bond systems in 1987. In its report, the IAC analysed the effects of the bond systems and alternatives with a view to minimising losses of economic efficiency. It judged that the community would benefit from retention of licensed warehouses (or ‘approved storage places’) and a related underbond removal system, and preferred to retain the main features of the arrangements in place at that time.

7.2.3 Inquiry assessment

The Inquiry acknowledges that the underbond system may add complexity and costs to the administration of the fuel taxation system, along with risk to government revenue through the deferral of duty payment. The Inquiry sees merit in the related proposals to align the reporting timeframes of fuel taxation with other taxation arrangements to promote consistency and simplification of the tax system.

However, the Inquiry recognises that these issues are interwoven and that changes to the current system may be complex. The Inquiry therefore considers that further examination of the current system and its alternatives is required before any change is recommended. The Inquiry has not undertaken this analysis.

The Inquiry recognises that the ATO’s current excise modernisation plans may encompass the investigation of changes to the point of liability, underbond system and settlement period provisions. The Inquiry concludes that the objectives of the ATO’s modernisation project are consistent with the principles of designing a fuel tax system that is simple and flexible.

The Inquiry supports the ATO’s approach to modernisation of fuel taxation legislation, processes and systems (including electronic processing) in consultation with industry. Aspects of this approach are likely to need to be reviewed in light of the Inquiry’s broader recommendations.

7.2.4 ATO rulings system

Currently no excise or payment scheme legislation contains arrangements for provision of legally binding advice of the type that is provided for in most other ATO legislation. Administratively binding advice can be given for matters involving the extent of the liability of a taxpayer under excise law.
 Yet there is no such arrangement in place for the fuel-related grant and rebate schemes. Interpretative Decision Summaries are available to provide guidance to taxpayers, including claimants for the fuel related grants and rebates schemes.
Further alignment of excise business processes with other tax administrative practice is supported by the Inquiry, including business processes such as rulings.

7.3 Commonwealth versus State administration

7.3.1 State fuel subsidies

All States and Territories, except the Australian Capital Territory, provide payments for on‑road use of diesel and, in most cases, petrol.
 The general objective of these schemes when introduced was to ensure that fuel users were not disadvantaged from the 1997 replacement of State business franchise fees to uniform Commonwealth fuel taxes. State subsidies are significant in Queensland (nearly 8.4 cents per litre), but relatively trivial elsewhere. These subsidies are generally claimed from State Revenue Offices by fuel distributors, retailers or bulk end users after sales have occurred.

The Western Australian Government also offers a grant of $500 for the conversion of motor vehicles from petrol to LPG.

A number of inconsistencies between Commonwealth and State rebate, subsidy and grant schemes and resulting administrative costs have been raised in submissions to the Inquiry.

In Victoria, petrol and diesel subsidies are less than one cent per litre, prompting the Royal Automobile Club of Victoria Ltd to observe that the subsidy had no noticeable impact on fuel prices and that the money would be better spent on road funding.

While recipients of the Queensland Fuel Subsidy Scheme welcomed lower fuel prices, there was concern that administrative arrangements frustrated scheme objectives. In particular, there were complaints about the record keeping requirements to substantiate the subsidy and the auditing of claims.
 The Inquiry was told that some bulk end users would fill up vehicles and drums of fuel at service stations, where the subsidy is included in the pump price, rather than claim the subsidy back for bulk deliveries to their properties.

Some submissions called for the abolition of all State fuel subsidies. The Local Government Association of Queensland Inc considered that the Queensland Fuel Subsidy Scheme performed poorly in respect of equity and economic efficiency criteria and conflicted with the objectives of the DAFGS scheme by providing subsidies over and above the level of grant considered appropriate by the Commonwealth.

The States themselves recognise that they are not primarily responsible for fuel taxation policy.
 The then South Australian Premier submitted to the Inquiry that:

… the explicit link between the excise surcharge and state government revenue flows was abandoned from 1 July 2000, and when the transitional funding arrangements cease there will no longer be any explicit revenue linkage to the pre-1997 petroleum fee arrangements.

There are ongoing state subsidy arrangements for fuel, but these merely reflect a continuation of the arrangements that were designed not to disturb petrol prices at the time that the Commonwealth replaced differential franchise fees with a national uniform increase in petrol excise.

7.3.2 Inquiry assessment

The Inquiry recognises the sovereign rights of State governments to adopt policies that promote economic growth and development in their respective jurisdictions, sometimes at each other’s expense. Certainly, energy costs are of critical concern to businesses and consumers alike and influence decisions about where Australians wish to live and where businesses wish to locate.

Nonetheless, the Inquiry considers the State subsidies to be a cumbersome and costly mechanism for providing State incentives, especially given their small size in most cases. They are a legacy of the 1997 High Court decision that should be resolved.

In saying this, the Inquiry recognises that the Queensland Government attempted to substitute reduced motor vehicle registration costs for its subsidy scheme, but was met by hostile public reaction. The Inquiry would encourage the Queensland Government to make a fresh attempt and would also encourage industry groups or other associations that agree to be active in their support of such a decision.

The Inquiry considers more formal communication channels between the administrators of the various State and Federal schemes is desirable to ensure simplification and consistency of processes and compliance regimes.

The Inquiry points to the United States and Canada where uniformity projects have been established to improve the consistency of administration and effectiveness of compliance regimes across Federal, State and international fuel tax systems.

7.4 Impact on other excisable products

The Inquiry has made recommendations for changes to the administration of the excise system for petroleum products. Given that the current legislation also applies to alcohol and tobacco products, the Inquiry has been asked by certain (non fuel) industry groups and the ATO to consider the consistency of the excise system across other excisable products and the impact of changes to fuel excise on the administration of these products.

For example, the Inquiry has recommended that there be one administrative organisation for administering fuel tax collection and that the Government transfer duty collection on imported goods from Customs to the ATO. Given that the issue of dual administration is larger for other excisable commodities, where imports are much greater, the Inquiry agrees that the implications of its recommendations for the administration of other excisable products should also be considered by Government.

7.5 Integrated tax design

A number of organisations are involved in the overall administration of the fuel taxation system, including designing changes (summarised in Box 7.1). The number of agencies involved in the policy, legislative and administrative functions impedes effective design.

Box 7.1:
Administrators of the Australian fuel taxation system

Australian Taxation Office

Day-to-day administration of excise collection and the DAFGS, DFRS, the Fuel Sales Grants Scheme and the Product Stewardship (Oil) Scheme.

Responsibility for making legislative changes for these systems.

Treasury

Responsibility for developing policy for excise collection and for the DAFGS, DFRS and Fuel Sales Grants Scheme.

Customs/Attorney‑General’s Office

Policy, legislative and administrative responsibility for customs duty collection.

Environment Australia

Policy carriage of the Product Stewardship (Oil) Scheme.

Policy and administration of Measures for a Better Environment fuel related programs (along with the Australian Greenhouse Office and the Department of Transport and Regional Services).

Department of Industry, Tourism and Resources (AusIndustry)

Policy coordination, legislation and administration of the Petroleum Products Freight Subsidy Scheme (in conjunction with State government agencies).

States

Various agencies at the State level are responsible for:

· policy development, legislation and day to day administration of the State rebate schemes; and

· assisting AusIndustry in the payment of Petroleum Products Freight Subsidies.

In its submission to the Inquiry, the ATO commented that:

The difficulties of structuring a robust taxation regime in the absence of explicit policy principles was an issue considered comprehensively by the Review of Business Taxation in 1999. The Review recommended that agreed taxation objectives be the starting point for the design of taxation policy, legislation and administration.

The ATO has since initiated a joint project with Treasury, the Office of Parliamentary Counsel and relevant users of the system to establish an integrated tax design process. The ATO has also recently developed a ‘Listening to the Community’ Initiative, a programme of community consultation and administrative co-design, with the aim of making the tax system easier, cheaper and more personalised.

The Inquiry supports the application of integrated tax design and user co-design principles to fuel taxation, especially the principle that objectives should be clearly stated and incorporated into relevant legislation and administrative design.

7.6 Recommendation

Recommendation 15:  Single fuel tax administration

There should be a single administrating organisation for fuel tax collection:

· the administration of customs duty collection on all imported fuel products should be transferred to the ATO; and

· there should be full consultation with Customs to ensure Customs’ objective of border integrity is maintained.

�	Australian Customs Service (Customs) and Australian Taxation Office (ATO) data.


�	Australian Customs Service, Submission 291.


�	Under excise legislation, blending is constituted as part of the manufacturing process. Product imported for blending with domestic product therefore attracts an excise duty rather than a customs duty.


�	See for example, Submissions 231 (BP Australia Ltd), 229 (Caltex Australia Ltd), 214 (Mobil Oil Australia Pty Ltd) and 154 (Shell Australia).


�	Submission 213, pp. 6-7.


�	Submission 291, p. 2.


�	Customs collects these taxes on relevant imported goods (as part of the importation process) on behalf of the ATO who has overall carriage of legislative and administrative policy for them. Customs officers administer ATO legislation with delegations as ATO officers on behalf of the Commissioner of Taxation.


�	Submission 331.


�	Customs Fact Sheet, ‘Cargo Management Re-engineering: at a Glance’, February 2001, available at: � HYPERLINK "http://www.customs.gov.au/" ��http://www.customs.gov.au/�.


�	Homestake Gold of Australia, Consultation in Perth on 19 November 2001.


�	See for example, Submissions 231 (BP Australia Ltd), 229 (Caltex Australia Ltd) and 214 (Mobil Oil Australia Pty Ltd).


�	Excise is collected on the temperature-corrected value of the fuel using the international standard of 15 degrees Centigrade. The Inquiry is aware of concern that, when fuel is sold further down the distribution chain, there is presently no requirement for temperature correction, with the result that oil companies could be collecting more notional excise revenue than is remitted to the Commonwealth, at the expense of service stations. The Inquiry understands that the Ministerial Council for Consumer Affairs is�examining options to address temperature compensation, available at: http://www.consumer.gov.au/html/ris.htm.


�	Excise duty is still currently paid to Customs using Customs documentation and accounting systems. Customs then transfers the duty to the ATO. The ATO is developing its own excise accounting and collection system that is due to be implemented in mid to late 2002. 


�	Submission 229, p. 10.


�	Submission 231.


�	Industries Assistance Commission (IAC), The Customs and Excise Bond Systems, Report No. 408, Australian Government Publishing Service, Canberra, 19 November 1987.


�	IAC, 1987, p. 3.


�	This does not have the same assurance for the taxpayer as legally binding advice. However, it does provide assurance to taxpayers who wish to know where they stand before, for example, committing themselves to a long-term contract arrangement.


�	Details of State schemes are set out in the Inquiry Issues Paper, p. 32.


�	Submission 237.


�	Submissions 166 (Brisbane City Council) and 196 (AgForce Queensland Industrial Union of Employers).


�	AgForce Queensland Industrial Union of Employers, Consultation in Brisbane on 25 October 2001.


�	Submission 162.


�	Treasurer of Victoria, Submission 79.


�	Premier of South Australia, Submission 264, p. 1.


�	Submission 236 (Distilled Spirits Industry Council of Australia Inc) and Submission 331 (ATO).


�	Submission 331, p. 10.


� 	Michael Carmody, Commissioner of Taxation, ‘Listening to the Community: Easier, Cheaper, More Personalised’, Address to the American Chamber of Commerce, 14 March 2002.





Page 169
Page 180
Page 181

_1078635574.doc
2





For export?







  







No excise







 paid







movement







 







Underbond







Domestic oil refinery







crude oil







Domestic or imported







Excise







system







licensed place







Excise 







EXCISE







DUTY







= Point of liability







Further blending?







  







Then transfer to







excise







 system







Imported refined product







  







CUSTOMS 







DUTY







system







duty 







Customs 







movement







 







Underbond







warehouses







Customs licensed 











Picture in H:\Fuel Tax Inquiry\final report\Final to Printer\Word\7 Chapter final 25 March.doc



Picture in H:\Fuel Tax Inquiry\final report\Final to Printer\Word\7 Chapter final 25 March.doc






