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New law ACGC Comment 

In addition to the current law, if a court has declared a term of a 
contract to be an unfair contract term, the court can make orders 
it thinks appropriate to prevent or reduce loss or damage that 
has or may be caused by the declared term. These orders can be 
made in relation to any existing standard form contract that 
contains a similar term to the term that has been declared as 
unfair. 
These orders can be made on application of the regulator only. 

Supported by ACGC. 

In addition to the current injunction powers, the court can make 
orders injuncting a person from entering into any future contract 
that contains a term that is the same or similar in effect to a term 
that has been declared an unfair contract term. 
The court can issue an injunction to prevent a person from 
applying or relying on a term in any existing contract that is the 
same or similar in effect (to a term that has been declared unfair) 
whether or not that contract is before the court. 

Supported by ACGC. 

A contract term will be presumed to be unfair in a proceeding 
unless another party proves otherwise if that term is the same or 
similar in effect as a term that has been found to be unfair in 
another proceeding. The presumption only applies where the 
contract term subject to the proceeding is being proposed by the 
same person who proposed the term that was found to be unfair 
or the contract is in the same industry as the contract that 
contained the unfair term. 

Supported by ACGC. 

In addition to the current matters that must be taken into 
account when determining whether a contract is a standard form 
contract, a court must also take into account whether one of the 
parties has used the same or similar contract before. 
 

It is important to understand that 
chicken growers will usually sign 
contracts with UCTs when there is 
no choice of contracts, as for 
many the alternative will be 
bankruptcy. This means that a 
problem contract brought before 
the court may be similar to 
current or historic contracts.   

When determining whether one party was required to reject or 
accept the terms of a contract in the form in which they were 
presented, and whether another party was given an effective 
opportunity to negotiate the terms of the contract, the court 
must not consider: 
whether a party had an opportunity to negotiate minor or 
insubstantial changes to terms of the contract; 
whether a party had an opportunity to select a term from a range 
of options determined by another party; or 
the extent to which a party to another contract or proposed 
contract was given an effective opportunity to negotiate terms 
of the other contract or proposed contract. 

This is useful, but note that 
Australian chicken growing 
contracts often include a clause 
advising growers to seek legal or 
expert advice before signing, but 
do not suggest that contract 
negotiations based upon such 
advice will ensue.  
A lawyer may advise that a 
proposed contract is unbalanced, 
but there is no obligation on the 
part of the processor to address 
the imbalance, and a grower will 
usually sign the contract anyway, 
since it will be the only contract 
offered.    






