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MTAA advocated extensive implications of a proposed joint venture between Caltex and Woolworths, the 
expansion of Woolworths retail outlets and the impact on fuel retailing franchisees.  

 
 2006:  

A government review (Matthews Review) of the FCC in 2006, particularly disclosure provisions, provided 
MTAA with another opportunity for further comprehensive submission. MTAA and Members detailed 
disclosure provision weaknesses in automotive industries, including farm machinery and motorcycles, and 
provided recommendations to strengthen disclosure requirements relating to the financial status of the 
franchisor, performance obligations, marketing strategies and capital expenditure and a range of other 
issues.  
 

 2007:  
On 6 February 2007, the then Government released the Committee's Report on the Review of the Code and 
the Government's Response to the review. While the review found that the Code was operating effectively, it 
recommended that prospective franchisees have as much information as reasonably possible. The Australian 
Government accepted a total of 31 of the 34 recommendations outlined in the Committee's Report on the 
review. 
  

 2008:  
MTAA provided a submission to a Joint Parliamentary inquiry into the reforms. 
On 15 August 2007, the amendments to the Code were tabled in Parliament and came into effect on 1 March 
2008. The Government adopted most of the review's recommendations but unfortunately did not remove, as 
MTAA had hoped, subclause 5(3)(b), the exemption of some agreements from the Code. However, MTAA 
believed the amendments, as a whole, were a welcome addition to the Franchising Code of Conduct. 
 

 2009:  
MTAA provided input and submissions into inquiries and investigations in areas with close relationships to 
Franchising, including the start of actions to improve Unfair Contract Terms and Conditions (UCT). 

 
 2010: 

Additional investigations (Expert Panel Review) into dispute resolution and concerns that processes for 
mediation were ineffective, poorly designed and favoured franchisors to the detriment of small businesses. 
 
Several changes were secured, including clarifying unconscionable conduct, unilateral variation of 
agreements, unforeseen capital expenditure disclosure, confidentiality agreements and greater use of plain 
English. While welcome, these changes only addressed part of the concerns. 
 

 2011/13:  
MTAA initiated an investigation into the cross-subsidisation of shopper docket discounts for fuel with the 
purchase of products through supermarkets and their petroleum outlet convenience stores. While not 
specifically Franchising Code related – there were significant cross-overs in conduct and actions by dominant 
market suppliers with smaller fuel retailing franchisees.MTAA actions secured a binding limitation on the size 
of the discounts offered and the removal of cross-subsidisation. 
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 2013:  
In its 2013 submission to the Wein Review into the FCC, the MTAA submission continued to raise emerging 
power imbalances, including the need for further improvements to disclosure, lack of compensation and fair 
and equitable treatment at the end of, or non-renewal of term, and emerging poor conduct by some 
franchisors experiencing falling market share or seeking to increase sales by effectively 'dumping product' 
without dealer agreement. 
 
MTAA took the liberty of drafting an automotive code to raise discussions and potential solutions to address 
power imbalance issues. MTAA provided a copy of that draft Code to the then Department of Industry, 
Innovation, Science, Research and Tertiary Education for its review and comments. Many of the concepts 
raised in the draft code have been adopted in the 2020 and 2021 Franchising Code amendments. 
 
Notably, the Wein Review recognised enough material had been presented on motor vehicle franchising 
concerns to warrant a chapter (Part Nine) in the final report. Notably, the Wein Review recommended: 

 
‘16. An analysis of the impact of a minimum term and standard contractual terms for motor vehicle 

agreements should be undertaken prior to a future review of the Code.’ 
 
This recommendation was to be one of the catalysts for the ACCC Market Study into new car retailing in 
2016.  

 
 2014:  

MTAA provided additional submissions to Treasury and input on amendments to Franchising Code and CCA 
[Industry Codes] in response to the Wein Review. MTAA also raised concerns regarding the behaviour of 
some motorcycle manufacturers on changes to their dealer models and product and service offerings. 
 

 2015:  
MTAA provided submissions including franchising concerns to the Harper Review into Australian Consumer 
Law and Competition and Consumer Act. 
 

 2016 (November): 
The ACCC started a study into the new car retailing market, providing MTAA and its Members with the first 
real opportunity to detail the relationships between carmakers and dealers and the new car market. It is 
important to note that while MTAA and Members raised the commonality of concerns in new car retailing 
with other industries such as farm machinery and motorcycles, these industries were not part of the Terms 
of Reference for the Market Study. MTAA continued to pursue individual complaints provided by Members 
on behalf of motorcycle and farm machinery dealers. 
 

 2017: 
MTAA provided further submissions and input to the ACCC draft report before the final report was delivered 
in December 2017. Report recommendations recognised power imbalances in new car franchise retailing 
operations, including: 
- Recommendations to car manufacturers to update complaint handling systems. 
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- Update dealer agreements and policies to reflect manufacturer warranty obligations are in addition to, 
and do not exclude or limit the manufacturer's obligations to indemnify the dealer under section 274 of 
the ACL; and  

- Review dealer agreements policies and procedures to ensure commercial arrangements do not contain 
unfair contract terms and / or contain limits to unilaterally varying agreements and / or operations 
manuals. 

Throughout 2017 increasing focus on the effectiveness of the Franchising Code emerged with fast food and 
hospitality franchise businesses coming under scrutiny. This focus added to the ongoing advocacy of MTAA 
and Members regarding conduct by some agriculture machinery and motorcycle franchisors to their 
franchisees and some carmakers conduct to their dealer networks. In particular, the unilateral dumping of 
products on dealers by some manufacturers emerging as a consistent issue. 
  

 
 2018: 

In March 2018, as a result of media coverage on franchising concerns and increasing awareness by the 
Australian Parliament, the Senate referred an inquiry into the operation and effectiveness of the Franchising 
Code of Conduct to the Parliamentary Joint Committee on Corporations and Financial Services. 
 
For the first time since 1988, MTAA and Members were able to secure new car, motorcycle, farm machinery 
and truck dealers to participate and provide their shared experiences to this Parliamentary inquiry. 
Previously the fear of retribution was too intense a threat. Representative dealers provided testimony to the 
inquiry primarily at a hearing in Melbourne in June 2018. It was also the first time MTAA attracted 
franchisees from fuel retailing, new car, motorcycle and farm machinery dealers to participate in person as a 
group of concerned franchisees across automotive, all reporting similar concerns. 
 

 2019: 
The Government established an inter-agency Franchising Taskforce to ‘examine the feasibility and 
implementation of recommendations in the Parliamentary Joint Committee on Corporations and Financial 
Services' Fairness in Franchising report’.  
 

 2018-2021: 
MTAA consulted extensively with the Departments of Treasury and Industry investigations into specific 
automotive industry franchising concerns informed by the ACCC new car retailing market study and the 
Fairness in Franchising report. These consultations and the work of the Industry Department led to a focus 
on a Schedule to the Franchising Code specific for new car dealers. At the same time, the Franchising Task 
Force concentrated on reforms to the broader Franchising Code. MTAA advocated for the inclusion of 
motorcycle, truck and agriculture machinery franchise or agent dealers.  
 
Also initiated were moves to provide a Class Exemption for Collective Bargaining by the ACCC to extend to 
franchisees and further reforms to Unfair Contract Terms. MTAA provided extensive input into these 
investigations and consultations. 
 

 2020 
In February 2020, the plight of new car dealer franchisees occupied media headlines with a decision by 
United States-based General Motors to exit the Australiasian market, cease the Holden brand, and close 
down its 180+ dealer network.  
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In the same month, the Senate referred an inquiry into the announcement by General Motors to withdraw 
the Holden brand and operations from Australia to the Education and Employment References Committee 
for investigation. This inquiry strengthened long-standing arguments regarding the inadequacies of the 
Franchising Code, dispute resolution and termination compensation arrangements to the specific needs of 
automotive industries. Again MTAA Member dealer constituents came forward to testify, further illustrating 
increasing frustration experienced by dealers. Pertinent was the failure of mediation processes to negotiate 
fair and equitable termination arrangements promptly. 
 
On 1 June 2020, Part 5 of the Franchising Code of Conduct – a schedule of specific provisions to protect new 
car dealers – came into force. MTAA had engaged in the development of Part 5, particularly facilitating 
dialogue on provisions between peak automotive associations. 
 
The introduction of Part 5 recognised the practical problems associated with creating a separate automotive 
code of conduct for franchise or agent type agreements. MTAA has previously recognised the difficulties in 
exercising the relevant sections and provisions of the Franchising Code and replicating these many provisions 
in another Code. It is a significant milestone as there is now recognition and a legislative instrument to 
address new car dealer concerns. 
 
MTAA continued input and submissions to the Holden inquiry and franchising reforms. 
  

 2021: 
Further changes were announced and introduced to Part 5 - the specific amendments for new car dealers – 
to incorporate principles developed by automotive industry peak organisations as provisions into the Code. 
These principles dealt with expected conduct and actions in end-of-term arrangements and the operations of 
the Code and Part 5. 
 
The Government released and enacted substantial changes to the Franchising Code of Conduct, covering 
automotive industry dealers. 
 
The ACCC implemented the Class Exemption for Collective Bargaining for small businesses and franchises.  
 
MTAA provides additional input to franchising penalty regime considerations, a discussion paper on the need 
for an automotive code and additional dispute resolution remedies and the implementation of changes to 
Unfair Contract Terms. 
 
 
Ends. 





because they are a multinational company. We're talking about CNH here, Case New Holland. 
You're wasting your time because it's going to go on forever. I've got better things to do than 
fight a losing battle and throw more money down the drain, which we were doing with them 
anyway, so we moved on. 

But that is not fair for a business that has already got that same brand in another branch. It's 
ridiculous. To me, there's something terribly wrong with the code if you've got a word 'breach' 
in there that has got so many tentacles. 

Senator O'NEILL: Is it the code or the original contract, Mr McVilly? 

Mr McVilly: I think if you read the word 'breach' in that contract you'd have to dig a long way 
down. You'd be to the bottom floor here before you found what all the breaches were. 

Senator O'NEILL: So this goes back to the comments by Dr Hardy about being legal but 
unconscionable. 

Mr McVilly: Unconscionable. And that is one word in this industry that is badly, badly used; I 
can tell you now. It's a terrible thing. When you've been working with customers—and the end 
user is not their customer; their customer is the dealer. They like to think they own the 
customer, the end user, but they don't, because we're the ones that have got to step up and put 
all the signs out the front, put all the tools into the franchise, get the parts from them that they 
say you have to use for warranty and use everything that they say you have to use, but then, as 
soon as there's a bad problem a minute out of that warranty, they'll run away from it. 

CHAIR: So, Mr McVilly, what would your solution be? 

Mr McVilly: I'm not actually sure. I know what my solution was in that case: two words. 

Senator WILLIAMS: Go away? 

Mr McVilly: It did have that, yes—go away. 

CHAIR: How's your relationship with them now? Are you still a dealer? 

Mr McVilly: No. 

CHAIR: You're not? 

Mr McVilly: No. It's not lucky, but a hard worker's put it that they have suffered badly in our 
area because of that. We've been a dealer—as I said, we were one of their top dealers for 60 
years. 

Senator WILLIAMS: Six decades. 

Mr McVilly: Yes. And I was with it for 44 of it. 

 

 

 

 

 



 

Mr Strickland: It's about power imbalance. Commercial contracts are the foundation on which 
a good economy should operate. Commercial contracts are meant to have a balance of power. 
Allow the power imbalance in the agreement to be there, and bad behaviour occurs. What is not 
currently understood is that our members, the dealers, need a stable business environment to 
operate in. Australian subsidiaries of overseas multinational corporations are always under 
pressure to increase sales. Regular senior management changes occur. Strategic changes occur 
also within that. Dealers shouldn't be subject to unconscionable behaviour reflected in changes 
during their agreement term, which is quite common. Balance of power is a huge issue. 

The agreements that are put together are put together by tier 1 law firms. Do you think that the 
dealers can really compete in that environment?  

The very fact that that agreement was created by people who are absolutely skilled in protecting 
a franchisor really impacts badly on the franchisee, and you get into a mediation, and they rock 
up with the lawyers. The contracts are not in common man's language. They are extremely 
complex. I don't know if you've been through any contracts, but they are very complex. I listened 
to the previous witness. There's so much complication that dealers have to deal with. In the end, 
this industry is quite a simple industry. The manufacturers are under extreme pressure to pump 
product out. That's their life. Once the production line slows down, they're in strife, so they've 
got to pump the product out. The dealers, our members, are only there to make profit. There's 
got to be balance between pumping the product out and them being able to make a profit. 

Of course, our industry is different. It's a strange umbrella, the franchise umbrella, to be sitting 
the motor industry under, because it's a complex industry that requires a lot of money to be 
invested in it for the dealers to operate. When you start looking at the showrooms, the parts 
support, the service support, the complexity you have in trading products and holding trades, 
it's a very complex industry. Sitting under this franchise code just doesn't work. It doesn't work 
for the motor industry. It just causes grief. In the motorcycle industry, which is probably an 
enthusiasts' industry, a lot of dealers that got involved in that really loved being involved in the 
motorcycle industry. Now the dealers I'm dealing with who are bringing problems to me hate 
going to work. It's now an encumbrance.’ 

Mr Strickland : The people who are here today run absolutely fantastic dealerships, and any 
manufacturer should be proud to have them representing their product. Don Brown has one of 
the best regional motorcycle dealerships you could get. Tony's Colac premises is just superb. 
It's a fantastic outlet. What's reflected here is changes in management, just continual shift. 
There's no stability in the management of these manufacturers anymore, regretfully. They 
change. I sat on the board of the Federal Chamber of Automotive Industries. I'm the longest-
serving board member they’ve ever had—in excess of 20 years. The amount of changes I saw 
occur in that 20-plus years was just amazing. 
 
We've got a term that we use in the automotive industry, 'skin in the game'. These people have 
serious skin in the game. The people they're dealing with have got no skin in the game. They just 
come and they go. They make decisions that crucify dealers and just move on. They don’t care.  
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This franchise code is just a bloody joke. It just doesn't fit. It's useless. And the power imbalance 
is just—I mean, mediations, you know—they rock up to a mediation and you're dealing with a 
tier 1 lawyer who just ties everything in knots. It's unconscionable. The whole situation with this 
is just a bloody joke. It is. You see people getting destroyed that are doing good business. When 
Yamaha took away Don Brown's franchise, he had terrific market share, and his customers 
were extremely happy, as were Colac's business, Rhys Evans. Their customers are sitting there 
thinking, 'Well, why did this happen?' 
 

 It is, unfortunately, stupidity. But it's tangled up. The industry doesn't need these complicated 
structured franchise agreements. They're so complicated. Have you ever had a really good look 
at these franchise agreements? Have you got inside them and had a look at a Yamaha franchise 
agreement? Have you had a look at some of the major farm machinery ones? They're so 
complex. 
 

 

 

Mr Brown: In 1972 I started a Yamaha dealership for Yamaha in Ballarat. The relationship 
deteriorated about 10 years ago, when they decided to split the farm franchise, which is the 
farm vehicles, from the motorcycles. Without any option— 

Senator WILLIAMS: You're saying they split the ATVs from the motorcycles? 

Mr Brown: Yes. There is a farm bike and there are the four-wheelers and the side-by-side. 

Senator WILLIAMS: There's an ag bike, the four-wheeler and then you've got the ordinary 
road bike type of thing, and they split them up? 

Mr Brown: Yes, the road bikes and the trail bikes. They split them into two and said, 'The farm 
vehicles will go to the farm supply places and the motorcycles will stay with the motorcycle 
shops.' Anyway, three years later, on franchise renewal, they came back to me and said, 'You 
have to take the farm vehicles back, because our experiment didn't work, and the product that 
you put in to replace the loss of stock three years ago will have to be removed.' I offered to take 
their vehicles back in a separate showroom. Then they told me I'd have to have a separate 
workshop for their new product and I'd have to have this and that. In the end, it was just a 
matter of making it unworkable. 

You've got to understand with this: I failed year 10 and I started in the business when I was 21. 
I had the privilege of working with Yamaha until I was three months off 65, so I've had a good 
run and I've had my go, but the reality is there are no 21-year-olds coming into this industry 
anywhere. That's the big thing you've got to watch with this. I started before franchise 
agreements. It was only a dealer agreement, and you didn't have to be special to read it. Then, 
once you've got your stock and your shop going and they introduce the franchise code or they 
introduce something else, you're stuck. You have no choice because, if you don't sign it, your 
house is on the line. You've got a wife, young kids and everything like that. You only want to run 
a motorbike shop, and they've changed all the rules on you overnight. 

Senator KETTER: What changed in an instant, Mr Brown? What was the pivotal change to the 
franchise agreement? 

Mr Brown sole director of a motorcycle dealership  



Mr Brown: Sorry, I have hearing aids. 

Senator KETTER: I'm trying to understand what happened. At one point, there was obviously 
trust and you felt there was a working relationship. There was imbalance, but you felt that it 
was a viable option. Now you're saying to us that it's not a viable option for young people 
coming— 

Mr Brown: As Stuart says, they changed management. They came in with a new idea, and they 
then decided that the new trend is to split the franchise up. Then they decide that didn't work, so 
they bring it back to you because you're the only one that they can rely on, and your business is 
still going— 

Senator WILLIAMS: If I can interrupt, when they made you split it up, you had a Yamaha 
dealership. They said, 'We're going to take the ATVs off you and send them down to the local 
ag depot down the road selling tractors and so on, so it's a one-stop shop for the farmers.' 
What happened to the parts et cetera that you had in stock when they took that dealership 
off you? 

Mr Brown: We just had to wear that. 

Senator WILLIAMS: When you say wear it— 

Mr Brown: That's not even a consideration. 

Senator WILLIAMS: Would they take the parts back when they took the dealership off you? 

Mr Brown: No. When we finally separated, I had $288,000 worth of units and parts. They 
offered me $77,000 for it, and I had 10 days to make a decision. They withdrew that after— 

Senator WILLIAMS: You'd blow $200,000? 

Mr Brown: Yes. 

CHAIR: Up until the point when they decided to split the product lines, how was the 
franchise system working? 

Mr Brown: We held a 22 per cent market share for them, which is the national average. Today, 
it's five per cent, roughly. They haven't been able to replace me in four years, and we've got no 
recognition of all the goodwill that was created over that period of time. And our customers are 
left holding the baby because we've sold them in good faith a vehicle, and then the minute they 
turn it off, you can't give them a warranty. We still buy the parts and put the genuine parts in, 
but we make little or no margin, because that's the way we've got to look after our customer. 

CHAIR: So, until they changed the rules, the franchise was going okay? 

Mr Brown: Yes. It was as good as! 

Mr VAN MANEN: It's very interesting listening to this. Part of my frustration with this inquiry 
and with other things we're doing is that, increasingly, there's this view that we as legislators 
are constantly rewriting codes, amending legislation and putting in place new legislation all 
because businesses out there—and, sadly, predominantly large businesses—are failing to act 
in an ethical manner. 

Mr Brown: That word there, yes. 




