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Dear Sir/Madam 

Review of the Australian Financial Complaints Authority 

The Association of Superannuation Funds of Australia (ASFA) is pleased to provide this submission in response to 
the review of the Australian Financial Complaints Authority (AFCA). While this submission is not confidential, we 
have provided additional examples supporting some of the matters raised in a separate, confidential supplement. 

About ASFA 

ASFA is a non-profit, non-political national organisation whose mission is to continuously improve the 
superannuation system, so all Australians can enjoy a comfortable and dignified retirement. We focus on the 
issues that affect the entire Australian superannuation system and its $3 trillion in retirement savings. Our 
membership is across all parts of the industry, including corporate, public sector, industry and retail 
superannuation funds, and associated service providers, representing almost 90 per cent of the 16.5 million 
Australians with superannuation. 

General comments 

The reforms to the financial services external dispute resolution (EDR) framework that led to the creation of 
AFCA were substantial. Many complex legal and logistical challenges needed to be addressed in order to 
replace the three incumbent EDR schemes with a single scheme and to transfer the role of the 
Superannuation Complaints Tribunal (SCT) — a statutory tribunal — into an ombudsman model. 

When implementing reforms of that magnitude, teething issues are to be expected and time is needed to 
bed down the new model. It is for that reason that ASFA called for a post-implementation review of AFCA 
to be built into the framework legislation, which is now underway. We welcome the opportunity to 
participate in the review. It provides an important opportunity to analyse the experiences of both financial 
firms and consumers and make refinements to ensure AFCA is well placed to support all stakeholders in the 
financial services industry going forward. 
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AFCA was launched with the promise it would provide consumers with access to “free, fast and binding 
dispute resolution”1. In addition, its operational requirements require AFCA to ensure complaints made 
against its member financial firms are resolved in a way that is “fair, efficient, timely and independent”2. 

ASFA wishes to acknowledge the efforts made by AFCA, particularly during the early stages of its transition, 
to engage with stakeholders and seek to address emerging issues. In addition, ASFA members are 
appreciative of the way that AFCA approached the challenges presented by the COVID-19 pandemic, 
including the temporary modifications made to some of its processes.  

Overall, ASFA is of the view that the transition to the new EDR model has certainly led to some 
improvement over the performance of the former SCT, particularly in terms of the increased accessibility to 
consumers and its more efficient handling of the simplest categories of superannuation complaints. 
However, based on the experience of our superannuation trustee members, we consider that while it has 
made a positive start, there is scope for AFCA to improve its handling of superannuation complaints.  

Consideration of the review’s terms of reference has revealed a number of recurring themes. Addressing 
these would, in our view, significantly improve the fairness, efficiency, timeliness and independence of 
AFCA’s dispute resolution approach and performance in relation to superannuation complaints. These are: 

1. Embed superannuation knowledge and experience: the conduct of many superannuation complaints 
would be improved by ensuring front-line staff have sufficient knowledge and experience of the 
complex legal and regulatory framework in which superannuation trustees operate, as well as access to 
subject matter experts to provide additional assistance where needed. We perceive this to be an 
underlying issue impacting many aspects of AFCA’s performance, including the efficiency and timeliness 
of dispute resolution as well as the provision of consistent, predictable, quality outcomes. There should 
also be clear escalation points allowing superannuation trustees to raise concerns about the handling of 
particular complaints before they reach preliminary assessment or determination. 

2. Streamline AFCA rules and processes to improve efficiency and the stakeholder experience: AFCA’s 
Rules and processes include procedural steps that detract from its performance against its statutory 
objectives. These include processes that allow complaints that are outside AFCA’s jurisdiction or are 
without substance to progress, and allow registration of complaints that have not yet been considered 
through the trustee’s internal dispute resolution (IDR) process. Refining these will help to manage 
complainants’ expectations about the likely outcome, avoid unnecessary work and cost for AFCA and 
superannuation trustees, and improve the efficiency of the dispute resolution process. AFCA’s 
communication with regulators in relation to systemic issues should also be strengthened to ensure 
investigative work is not unnecessarily duplicated. 

3. Promote procedural fairness and clarify AFCA’s ‘fairness jurisdiction’: tightening some process steps, 
improving communication and reducing delays as complaints move between stages of the dispute 
resolution process would improve procedural fairness. AFCA’s ‘Fairness Project’ should be relaunched 
with a view to enabling dialogue with stakeholders and providing greater certainty around AFCA’s 
approach to its ‘fairness jurisdiction’. 

4. Increase transparency to enhance stakeholder confidence: greater detail and consistency in the data 
reported by AFCA around case volumes, resourcing and workload would improve AFCA’s accountability 
to stakeholders, including around its performance (timeliness of dispute resolution), resourcing and 
funding needs. 

 
1 The Hon Kelly O’Dwyer, Minister for Revenue & Financial Services Media Release: Putting Consumers First: Australian 
Financial Complaints Authority Takes Shape, 1 May 2018  
2 Corporations Act 2001, section 1051(4)(b) 
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1. Delivering against statutory objectives  

Is AFCA meeting its statutory objective of resolving complaints in a way that is fair, efficient, timely and 
independent?  

1.1 ‘Fair’ 

The question of whether AFCA achieves its statutory objective to resolve complaints in a way that is ‘fair’ is 
multi-faceted. ‘Fairness’ is a concept that is critical to every step of the dispute resolution process and to 
every engagement by AFCA with the complainant and/or the financial firm. It is also entrenched in the 
dispute resolution test that must be applied by AFCA decision makers in relation to superannuation 
complaints.  

1.1.1 Fairness in the process 

ASFA members have identified a number of refinements to improve the efficiency and effectiveness of 
AFCA’s dispute resolution process, and we have outlined these in Appendix 2 to this submission. 

However, while the efficiency of the dispute resolution process is important, this must not come at the cost 
of fairness. ASFA members have raised a number of aspects of the current process that impact on its 
fairness to all parties: 

• A complaint may sit at stages of the decision-making process for lengthy periods with no 
communication from AFCA — ASFA was provided with several examples in which complaints have been 
apparently ‘stalled’ for 10 - 15 months. The complaint may then progress to the next stage without 
notice, with AFCA requiring the trustee to provide information within a very short timeframe — for 
example, as little as seven days. Provision of very short timeframes impacts the trustee’s ability to 
provide a fully considered response to AFCA’s request.  

• Instances have been reported where AFCA has not shared submissions made by a complainant with the 
trustee in a timely manner — for example, not until a complaint is in the queue for determination by an 
Ombudsman. As a matter of procedural fairness, submissions should be exchanged between the parties 
promptly. Delays in doing so impact the trustee’s ability to assess the complainant’s submission and 
consider whether it warrants them changing their decision.  

• The rationale given for a preliminary assessment does not always provide sufficient explanation for a 

trustee to make an informed judgment whether to accept it or request that the complaint proceed to 

determination. 

• Similarly, determinations can lack adequate explanation of the reasons for the outcome, making it 

difficult for a party to a superannuation complaint to assess whether it may be appropriate for them to 

appeal to the Federal Court on a question of law.  

1.1.2 Fairness in application of the test and the ‘fairness jurisdiction’ 

To summarise the Corporations Act 2001, subsections 1055(2) and (3): 

AFCA must affirm a decision or conduct if satisfied that: 

• the decision, in its operation in relation to the complainant (or — for a decision relating to the 
payment of a death benefit — the complainant and any other person joined to the complaint); 
or  

• the conduct;  

was fair and reasonable in all the circumstances.  
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This differs to the test that applies when determining a non-superannuation complaint. That test requires 
an AFCA decision maker to do what he/she considers is fair and reasonable in all the circumstances having 
regard to: legal principles, applicable industry codes or guidance, good industry practice and previous 
determinations of AFCA or predecessor schemes. 

ASFA members have noted a number of concerns in relation to how the test is applied by AFCA in practice.  

Instances have been reported where AFCA staff have appeared to be unfamiliar with the different tests 
that apply to superannuation and non-superannuation complaints. This appears to be limited to situations 
where superannuation complaints are — presumably for workflow management reasons — assigned to 
staff who normally work on non-superannuation complaints. 

More generally, there is an observed tendency for case managers to interpret the ‘fairness’ principle as 
‘what is fair for the consumer’, without acknowledging that ‘fair and reasonable’ is a spectrum and the test 
set out in section 1055 can encompass a range of trustee conduct and decisions.   

ASFA members have highlighted two specific examples that raise concern regarding the way AFCA 
approaches ‘fairness’ in the general sense in relation to superannuation complaints: 

1. AFCA’s published approach document dealing with delays in relation to insurance claims in 
superannuation3 states that AFCA expects trustees to comply with timeframes set out in the Insurance 
in Superannuation Voluntary Code of Practice.  

As indicated in its title, the Code is voluntary and will apply only where a trustee has bound itself to 
comply. Further, reflecting the recent and imminent legislative and regulatory change in relation to 
insurance in superannuation, the final date implementation date for Code adopters is 1 January 2022. 
AFCA’s approach document seeks to apply this voluntary Code to all trustees, even where a trustee has 
not bound itself to the code or is still transitioning toward implementation of its requirements.  

2. AFCA has made determinations adverse to trustees, notwithstanding that the trustees’ conduct or 
decision was permitted under prevailing legislative provisions, on the basis the conduct or decision was 
not ‘fair’ to the complainant4.  

We accept that ‘fairness’ is not a static concept but rather one that evolves over time. However, it is 
important that financial firms are able to conduct their business in a manner that complies with the 
legal requirements in force at that time without fear that they will, potentially several years later, be 
found not to have acted ‘fairly’ if judged against a different set of requirements.  

Finally, we note that while AFCA considers whether a trustee decision is fair and reasonable in its operation 
in relation to the complainant, a superannuation trustee also has statutory and fiduciary obligations that 
are owed to the fund’s beneficiaries as a whole. This is a challenging matter to balance. 

While AFCA has noted that its fairness jurisdiction “is not new and echoes the jurisdiction of AFCA’s 
predecessor schemes”, we submit that AFCA’s approach to ‘fairness’ does appear to differ from that of the 
predecessor schemes — or at least, that applied by the SCT. We acknowledge that AFCA has sought to provide 
stakeholders with information through its published ‘approach documents’ however these do not appear to 
have delivered the desired clarity. As matters stand, we consider there is a lack of certainty, for financial firms, 
as to what AFCA will considers ‘fair’ when considering complaints on a range of issues.  

 
3 AFCA, The AFCA approach to delayed insurance claims in superannuation (undated)  
4 An example is included in the confidential supplement to this submission.  
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An exception to this interim funding arrangement applied in relation to ‘legacy complaints’ — these were 
accepted by AFCA, during 2019-20, in relation to conduct of financial firms dating back to 1 January 2008. 
AFCA was given authority to consider these complaints as part of the Government’s response to the Royal 
Commission into Misconduct in the Banking, Superannuation and Financial Services sector. AFCA charged 
complaint-based fees in relation to all legacy complaints, including superannuation complaints. 

We understand AFCA is currently considering its ongoing funding arrangements, with an expectation it may 
seek to move superannuation complaints onto a fully ‘user-pays’/complaint fee model. We note that no 
information has been provided to superannuation trustees or other stakeholders regarding the funding 
arrangements that may apply from 1 July. ASFA members would appreciate urgent clarity around this 
matter, particularly if there is any intent to move to a full user-pays model for superannuation complaints. 

ASFA considers it important that AFCA has a funding model that is sustainable and supports an adequate 
and appropriate level of resources. This is necessary to ensure the EDR service operates effectively and 
efficiently for all stakeholders. We maintain that the lack of a sustainable funding model was a primary 
reason for the performance issues of the former SCT. However, it is important to ensure that AFCA’s 
funding model does not impact in an inequitable manner on any particular sector of the financial industry 
or on particular financial firms. 

The annual membership fee paid by superannuation trustees toward AFCA’s funding is already significant. 
For example, some ASFA member trustees report paying membership fees of between $200,000 and 
$330,000 per quarter, while another pays around $325,000 per year. These are substantial amounts and 
are based on funds under management — payable even if the trustee has only a small number of 
complaints registered with AFCA during the year. 

As ASFA outlined in an earlier submission5 in relation to AFCA, the introduction of a full user-pays model, 
with escalating fees incurred based on how far through the dispute resolution process a matter progresses, 
would be problematic for superannuation complaints. This is because the resolution of superannuation 
complaints involves some considerations that do not arise in relation to other financial products and 
services. These include: 

• The decision whether to incur escalating dispute fees or settle a complaint that is without substance, or 
where it is likely the trustee decision would ultimately be upheld as fair and reasonable, is challenging 
given a trustee has a fiduciary duty to their broader membership. This includes a duty to act in members’ 
best interest and, it is proposed from 1 July 2021, a duty to act in members’ best financial interest. 

• Tiered complaint fees for death benefits are unlikely to be suitable for complaints regarding death 
benefit distributions. In combination, the lack of any EDR cost to consumers and the benefit amount 
that may be at stake act serve as a powerful incentive for a dissatisfied claimant to pursue a complaint 
through to determination, regardless of the strength of their claim. 

We have also noted in section 1.4 a perceived issue with the quality of the preliminary assessments given for 
some complaints. ASFA does not consider it appropriate for any funding model to effectively force a financial 
firm to incur escalating complaint fees in order to obtain appropriate resolution of the complaint. This is of 
particular concern for superannuation trustees, given their fiduciary duty to members. We consider that where 
a preliminary assessment in favour of a complainant is overturned and replaced with a determination in favour 
of the financial firm, AFCA should rebate to the firm any additional complaint fees associated with the 
determination. 

 
5 ASFA, Submission to AFCA Transition Team, Response to consultation paper: Establishment of the Australian 
Financial Complaints Authority, 21 November 2017, section D.4.1 
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AFCA’s dispute resolution process involves acceptance of virtually all complaints and does not at the outset 
consider whether they are outside its jurisdiction or clearly without merit. AFCA also accepts complaints 
that have not been previously made to the trustee, and ‘refers’ them back for the trustee to complete its 
IDR process. In contrast, the former SCT conducted a review to confirm a complaint was within its 
jurisdiction and/or not without merit before it was accepted and refused to accept complaints that the 
trustee had not already had an opportunity to resolve through IDR.  

ASFA takes the view this is inefficient and inappropriately manages consumer expectations. When 
considering a potential complaint-based funding model, however, we note that where complaints are 
registered that have not been through IDR, are outside jurisdiction, or are clearly without merit, work is 
commenced by AFCA and fees begin to be incurred by the financial firm. We do not consider it appropriate 
that financial firms should incur fees in relation to complaints that should have been promptly excluded by 
AFCA. 

We also note that where the SCT considered it necessary to join an insurer to a complaint made in relation 
to a decision of a superannuation trustee, this was treated as a single complaint. In contrast, AFCA registers 
separate complaints against the trustee and insurer. This leads to unnecessary duplication in complaint 
volumes and, currently, means the insurer incurs complaint fees in respect of a complaint for which the 
trustee is also paying, indirectly, via its annual membership fee. Analysis of AFCA’s reported data indicates 
there may have been more than 500 ‘duplicate’ cases of this nature in 2019-20. If superannuation trustees 
are also required to pay complaint fees under a future funding model, retaining this approach would 
effectively involve double charging for the same complaint. 

Finally, we note there is a need to improve transparency and clarity in relation to the costs incurred by 
AFCA and how that translates into the membership and complaint fees it charges: 

• ASFA members have noted they do not consider there is currently adequate disclosure of the fees 
received by AFCA and where its funding is outlaid – including in relation to the different activities it 
undertakes. Further, we are concerned that trustees have received little explanation of the significant 
increases in membership fees since AFCA’s commencement.  

• Little information about AFCA’s fee structures is publicly available. Given the concerns raised about the 
difficulty reconciling the superannuation complaint volumes reported by AFCA, we consider that 
greater disclosure and transparency as to its funding would improve stakeholders’ confidence. 

• ASFA members who have had involvement with non-superannuation complaints subject to the full 
user-pay model have noted that it is difficult to understand when the complaint fees applicable to 
various stages of the process will be charged.  

• Some ASFA members indicate they have, on occasion, been incorrectly charged complaint-based fees 
— suggesting that some superannuation complaints are being incorrectly classified for billing purposes. 

• One ASFA member was charged very substantial complaint fees — totalling in excess of $25,000 — for 
AFCA’s handling of a single matter under its ‘legacy complaint’ arrangements, with very little 
explanation provided to substantiate the charges. ASFA considers that the imposition of a fee of this 
magnitude warrants a detailed explanation. 

We recommend AFCA considers these issues when it reviews its ongoing funding arrangements.  
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Appendix 1 — Delays in resolution of superannuation complaints 

Further to our comments in section 1.2 of this submission, ASFA member trustees have reported examples 
of delays and lengthy timeframes to resolve superannuation complaints. 

These include the following: 

• Complaints in relation to death benefit distributions (experience reported by multiple trustees): 

o A complaint opened with AFCA in October 2019 that is still awaiting determination by an 
Ombudsman, with the last communication received from AFCA in July 2020 when a party was 
joined to the complaint. 

o Several complaints that have been open in excess of 500 days — 568 days in one case, with a 
preliminary assessment made in favour of the trustee over 12 months ago. 

o A complaint which remains unresolved where there was a delay of almost five months between 
lodgment of the trustee’s initial response and a request by AFCA for further information — possibly 
due to a new case manager having been appointed. 

• A TPD claim where the complainant rejected a preliminary assessment in favour of the trustee in early 
May 2020 and requested the case proceed to determination, which has yet to issue.  

• Complaints in relation to insured superannuation benefits opened in January and May 2020, where 
preliminary assessments in favour of the trustee were rejected by the complainant and determinations 
are still outstanding. 

• A complaint opened with AFCA in April 2019 where AFCA made a preliminary assessment in the 
financial firm’s favour in November 2019, but the matter has since stalled and remains unresolved. 

• A complaint that has remained unresolved for over two years. 

• A complaint where AFCA took around 15 months to communicate at a particular stage of the process, 
then allowed the trustee only 7 days to respond. 

• A complaint that remains at the preliminary assessment stage after 469 days. 

• Multiple ‘complex’ complaints currently awaiting decision that have been open an average of 338 days. 
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Appendix 2 - Recommendations to improve the efficiency and timeliness of the dispute resolution 
process for superannuation complaints 

Based on our engagement with ASFA members since AFCA’s inception, we have set out below some recommendations for how the efficiency and 
timeliness of AFCA’s dispute resolution process for superannuation complainants could be improved. 

What is the issue How can the process be improved? 

Acceptance of complaints that are outside jurisdiction/clearly without merit/have not gone through IDR 

AFCA processes lead to acceptance and registration of complaints that 
are clearly outside its jurisdiction or without substance. As the 
assessment of jurisdiction is deferred, unnecessary workload and cost 
begins to be incurred for AFCA and the financial firm and an unrealistic 
expectation is created for the complainant that they have a ‘winnable’ 
case. 

Some AFCA staff appear reluctant to withdraw a complaint without the 
complainant’s agreement.  

AFCA accepts and registers complaints that have not first been made to 
the superannuation fund trustee, then ‘refers’ them to the trustee to 
complete its IDR process. This means unnecessary workload and cost is 
incurred by AFCA and the trustee is not given an opportunity to resolve a 
complainant at IDR before the EDR process is engaged.  

AFCA’s Rules should be amended to: 

• Require an upfront assessment to reject complaints that are outside 
jurisdiction or are clearly misconceived or lacking in substance. No further 
work should be conducted on these complaints. 

• Enable complaints to be more readily withdrawn where they are lacking in 
substance and/or misconceived, where there is no chance of the complaint 
succeeding. AFCA should develop clear processes for staff to support this 
reform.  

• As was the case with the SCT, AFCA should reject complaints that have not 
first proceeded through the trustee’s IDR process. 
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What is the issue How can the process be improved? 

Lack of specialised superannuation knowledge/experience 

Some AFCA staff, particularly frontline staff, appear not to have 
significant knowledge and/or experience in relation to 
superannuation matters or, specifically, resolution of 
superannuation complaints.  

There has been significant turnover of staff and current escalation 
points for trustees — for example, case manager to team leader to 
senior manager for superannuation — are informal and do not 
always operate effectively.  

This is an underlying issue that has a flow-on effect through many 
steps of AFCA’s decision-making process. In particular, we believe 
this contributes to inappropriate/unclear information requests, 
failure to withdraw complaints that are without substance (and to 
manage the complainant’s expectations in relation to these), 
delays in complaints moving between stages of the dispute 
resolution process, and preliminary assessments that are 
subsequently reversed on determination.  

• All AFCA staff dealing with superannuation staff should have an appropriate level 
of experience and knowledge as well as the ability to access, in a formalised 
manner within the AFCA organisational structure, additional subject matter 
expertise. 

• A clear and consistent process should be made available to superannuation 
trustees to escalate concerns regarding the handling of individual complaints 
before they are finalised. The need for ad hoc approaches to senior AFCA staff to 
address concerns with the handling of a particular complaint must be avoided. 
Issues identified through this escalation process should be promptly reviewed and 
any systemic concerns promptly addressed. 

• AFCA should review all complaints where there is a significant variation between 
the preliminary assessment and determination. To the extent this highlights 
deficiencies in the earlier stages of the dispute resolution process or the 
performance of particular staff — such as a need for greater training or support 
— these should be promptly addressed. 

Conciliation 

There appears to be a tendency for less experienced case 
managers to schedule conciliation conferences that are premature 
(for example, where information from the complainant or from 
medical experts is outstanding) or unlikely to produce an outcome. 

There do not appear to be clear requirements regarding 
attendance at conciliation conferences by case managers. 

Conciliators often appear unfamiliar with the details of the case, 
causing confusion and distress for complainants. This may be 
because the conciliation is scheduled prematurely or without 
allowing the conciliator adequate time to prepare. 

AFCA should establish consistent guidelines to: 

• Assist its staff in determining when a complaint should progress to conciliation. 

• Require case manager attendance at conciliation conferences. 

• Ensure conciliators are adequately prepared. 
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What is the issue How can the process be improved? 

Information requests and access to trustee documents 

Multiple requests for the same information are frequently made as 
a complaint progresses through the dispute resolution process (for 
example, by the Registration team and then again by the Case 
Manager). It appears some front-line staff may adopt a 
‘checklist’/formulaic approach as information is often requested 
that is not relevant to the issues raised in the complaint.  

Trustees may be asked to substantiate numerous points to a high 
level of precision before it is determined they are relevant to the 
issues at hand. For example, mail house records are requested to 
verify that particular correspondence was actually sent to the 
complainant, when the correspondence could be reviewed first to 
determine whether it has any bearing on the issues raised in the 
complaint. 

• The wording used in information requests should be streamlined to avoid multiple 
requests for the same information, minimise requests for information not 
relevant to the complaint and defer the requirement to positively verify (through 
mail house records) the sending of a specific document until a review of the 
correspondence has indicated it is relevant to the complaint. 

• AFCA should develop a reference library of the documents its staff commonly 
request from fund trustees, such as trust deeds, insurance policies, Product 
Disclosure Statements. This would remove the need to separately request them in 
respect of each complaint made against the trustee.(We note the SCT maintained 
such a reference library. We understand the documents previously held by the 
SCT have been transferred to ASIC and will be accessible by AFCA once proposed 
legislation takes effect7. While this will be of considerable benefit, there will also 
be a need for AFCA to maintain the library by adding to it over time. 

AFCA Secure Portal 

The portal only accepts a limited range of data files. In particular, 
email files cannot easily be uploaded and must be converted to 
PDF, which is time consuming and, where the email included 
multiple attachments, can make the link between files unclear. 

The portal should be enhanced to enable trustees to upload additional file types, for 
example .wav files (recordings) and all common email filetypes.  

 

 
7 Treasury Laws Amendment (2020 Measures No 4) Bill 2020 (currently before the House of Representatives), Schedule 2 




