Submission to The Treasury
Treasury Laws Amendment (Measures for a later sitting) Bill 2020: Best
Financial Interests Duty
Treasury Laws Amendment (Measures for a later sitting) Bill 2020:
Addressing underperformance in superannuation

Introduction
It is completely pointless for the Parliament to enact more superannuation laws for APRA to enforce
when APRA refuses to enforce existing superannuation laws.
An extract from “Banking Bank” by Adele Ferguson {Appendix A} confirms that the APRA Deputy
Chairman responsible for Australia’s COMPULSORY superannuation system is incapable of holding
superannuation trustees to account, while over $100 billion has been ripped out of retirement
savings over the last decade.
Even when APRA was shamed by Royal Commissioner Hayne in taking enforcement action against
executives of IOOF Holdings Ltd, APRA’s case was laughed out of Court by Justice Jagot.

“But in a scathing 300-page judgment, Justice Jayne Jagot ruled that APRA had failed to
prove its case and ordered the regulator to pay costs.
"APRA has failed to prove any of the contraventions of the SIS [Superannuation Industry
(Supervision)] Act alleged against the respondents," she said.
The judge found the regulator's approach was "unpersuasive" and was riddled with
"systematic weakness".”
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Time to Ban “For-Profit” Super Funds
Instead of wasting time with new legislation that will not be enforced by APRA, it is time to ban “forprofit” super funds and to replace the corporate trustees of “for-profit” super funds, where all the
Directors have a hopeless conflict of interests, with new trustees which have “equal representation”
board structures to ensure that the superannuation fund is indeed administered in the best interests
of fund members and beneficiaries.
It should be obvious to everyone that taking over $10 billion out of the pockets of fund members
every year and putting this money into the pockets of the shareholders of the parent companies of
“for-profit” funds fails the “Sole Purpose Test” {Appendix B}.

The Productivity Commission found that “for-profit” {‘Retail’} funds consistently underperformed
“not-for-profit” funds – a finding that should surprise no none {Appendix C}.
The losses incurred by the hapless members of ‘for-profit’ funds are not trivial amounts as
confirmed by the Productivity Commission.

Recommendation
The proposed superannuation legislation is a complete waste of time since APRA will never enforce
it.
Losses of over $10 Billion per annum to retirement savings could be eliminated overnight by banning
profit-taking from fund members and beneficiaries in a COMPULSORY superannuation system and
by ensuring that ALL trustees have an “equal representation” trustee board structure.

This submission has been made by Phillip Charles Sweeney in the public interest.
I have experienced firsthand the incompetence of both APRA and ASIC.
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Appendix A
Extract from “Banking Bad” by Adele Ferguson
The Testimony of APRA Deputy Chairman – Helen Rowell
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Appendix B
SUPERANNUATION INDUSTRY (SUPERVISION) ACT 1993 - SECT 62
Sole purpose test
(1) Each trustee of a regulated superannuation fund must ensure that the fund is maintained
solely:
(a) for one or more of the following purposes (the core purposes ):
(i) the provision of benefits for each member of the fund on or after the member's
retirement from any business, trade, profession, vocation, calling, occupation or employment in which
the member was engaged (whether the member's retirement occurred before, or occurred after,
the member joined the fund);
(ii) the provision of benefits for each member of the fund on or after the member's
attainment of an age not less than the age specified in the regulations;
(iii) the provision of benefits for each member of the fund on or after whichever is
the earlier of:
(A) the member's retirement from any business, trade, profession, vocation,
calling, occupation or employment in which the member was engaged; or
(B) the member's attainment of an age not less than the age prescribed for
the purposes of subparagraph (ii);
(iv) the provision of benefits in respect of each member of the fund on or after
the member's death, if:
(A) the death occurred before the member's retirement from any business,
trade, profession, vocation, calling, occupation or employment in which the member was engaged;
and
(B) the benefits are provided to the member's legal personal representative,
to any or all of the member's dependants, or to both;
(v) the provision of benefits in respect of each member of the fund on or after
the member's death, if:
(A) the death occurred before the member attained the age prescribed for
the purposes of subparagraph (ii); and
(B) the benefits are provided to the member's legal personal representative,
to any or all of the member's dependants, or to both; or
(b) for one or more of the core purposes and for one or more of the following purposes
(the ancillary purposes ):
(i) the provision of benefits for each member of the fund on or after the termination
of the member's employment with an employer who had, or any of whose associates had, at any time,
contributed to the fund in relation to the member;
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(ii) the provision of benefits for each member of the fund on or after the member's
cessation of work, if the work was for gain or reward in any business, trade, profession, vocation,
calling, occupation or employment in which the member was engaged and the cessation is on
account of ill-health (whether physical or mental);
(iii) the provision of benefits in respect of each member of the fund on or after
the member's death, if:
(A) the death occurred after the member's retirement from any business,
trade, profession, vocation, calling, occupation or employment in which the member was engaged
(whether the member's retirement occurred before, or occurred after, the member joined the fund);
and
(B) the benefits are provided to the member's legal personal representative,
to any or all of the member's dependants, or to both;
(iv) the provision of benefits in respect of each member of the fund on or after
the member's death, if:
(A) the death occurred after the member attained the age prescribed for the
purposes of subparagraph (a)(ii); and
(B) the benefits are provided to the member's legal personal representative,
to any or all of the member's dependants, or to both;
(v) the provision of such other benefits as the Regulator approves in writing.
(1A) Subsection (1) does not imply that a trustee of a regulated superannuation fund is
required to maintain the fund so that the same kind of benefits will be provided:
(a) to each member of the fund; or
(b) in respect of each member of the fund.
(2) Subsection (1) is a civil penalty provision as defined by section 193, and Part 21 therefore
provides for civil and criminal consequences of contravening, or of being involved in a contravention
of, that subsection.
(3) An approval given by the Regulator for the purposes of subsection (1) may be expressed
to relate to:
(a) a specified fund; or
(b) a specified class of funds.
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Appendix C
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