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Enhancements to Unfair Contract Term Protections

Bristow Legal appreciates the opportunity to comment on the Enhancements to Unfair Contract Term
Protections Consultation Regulation Impact Statement (RIS).

1. ABOUT BRISTOW LEGAL

Bristow Legal is a boutique law practice that represents transport and warehousing businesses and
their advisors across Australia. Our legal practitioner director, Gillian Bristow, has worked with
clients in the transport and logistics industry, and their insurers and professional advisors, for more
than 25 years. Our practice assists transport and warehouse operators with preparing and
reviewing contracts in relation to transport and storage.

2. KEY POINTS

Bristow Legal has considered the RIS and its proposed options to improve the unfair contract
terms (UCT) regime.

Bristow Legal supports both the protection of small businesses and the UCT regime.

This submission deals with only one aspect of the regime, namely its application to exclusions of
liability and limitations on liability for loss of or damage to goods in transport and storage. Because
of the broad nature of the legislation and its application across almost all Australian industries, the
effects on particular areas of the economy (such as transport) have not been considered in any
detail in the RIS.

We are concerned the amendments to the current UCT regime may harm the road transport
industry and by extension consumers, who will ultimately bear additional cost burdens associated
with an increase in rates charged for transport and storage services in Australia.

This likely effect is due to unique issues faced by transport and warehouse operators:

e The amount charged by a transport/warehouse operator for carriage or storage of goods
is almost always significantly lower than the value of the goods. Thus, if goods are lost or
damaged, the quantum of any damages to which the operator is exposed is
disproportionately high in comparison to the revenue generated from the carriage/storage.

e A transport/warehouse operator has no way of establishing with certainty the value of the
goods it is transporting or storing. It also does not know what potential financial
losses/consequential losses might be suffered by the consignor as the result of any loss of
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or damage to the goods.

e Itis commercially expedient for a customer (rather than the operator) to take out
insurance cover, because the customer is in a better position to know the value of the
goods.

e A scenario where both the customer and the operator insure the goods results in a
duplication of both the administrative burden and expense which is passed on to the
ultimate consumers of the goods.

e ltis therefore reasonable for the customer to accept all, or a significant proportion of the
risk of loss of or damage to the goods being stored or transported, as they are in a better
position to insure against that risk. This outcome is usually achieved by standard form
contract terms that exclude or limit the liability of the transport/warehouse operator for loss
of or damage to goods in transit/storage, including for negligence.

e |t can be argued that such exclusion/limitation clauses are unfair contract terms. If, under
the reforms, such terms are not only void but potentially attract significant penalties,
operators will no longer be prepared to ‘risk’ including such terms in their standard form
contracts. As a result, operators will be forced to take out additional insurance cover, the
cost of which will ultimately be borne by consumers.

Bristow Legal therefore submits that exclusion or limitation clauses in contracts for the
transportation or storage of goods for the purposes of a business, trade, profession or occupation
carried on by the consignor, should be exempt from the UCT regime in circumstances in which
those terms have been clearly disclosed ‘up front’ to that consignor.

3. BACKGROUND: THE TRANSPORT INDUSTRY

3.1. The Australian Transport Industry

The transport and logistics industry is vital to Australia’s economy, contributing significantly in
terms of employment and services provided. It has an estimated annual revenue of $96.65 billion
and added $39.95 billion to the Australian economy in 2017." The sector employs almost half a
million people across road transport, logistics, warehousing and stevedoring.? Every day, more
than 4,000 heavy vehicles travel between Sydney and Melbourne, and another 3,600 travel
between Sydney and Brisbane.®

In 2013-2014 the domestic freight task totalled 726 billion tonne-kilometres, of which rail
accounted for half and road accounted for one-third.* Rail freight is dominated by the
transportation of bulk commodities such as iron ore, coal, grains, and fertiliser, whereas, road
freight specialises in delivering time-sensitive perishable commaodities, whitegoods, electronics,
construction materials and many more.® Nearly all household consumers rely heavily on the road
freight industry.

' Australian Industry Standards, Transport and Logistics Industry (Key Findings Discussion Paper, February 2018) 3.

2 Australian Industry and Skills Committee, Transport and Logistics (Web Page, 3 January 2019)
<https://nationalindustryinsights.aisc.net.au/industries/transport/transport-and-logistics>.

3 Geoff Hiscock, ‘Road Freight Transport: The Economy’s Enablers’ The Australian (Online, 18 April 2018)
<https://www.theaustralian.com.au/business/road-freight-transport-the-economys-enablers/news-
story/786241b00f580a300e90d98ab927fd21>.

4 National Transport Commission, ‘Who Moves What Where: Freight and Passenger Transport in Australia’ The
Australian (Online, August 2016) <
https://www.ntc.gov.au/sites/default/files/assets/files/\Whomoveswhatwherereport.pdf>.

5 National Transport Commission, ‘Who Moves What Where: Freight and Passenger Transport in Australia’ The
Australian (Online, August 2016) <
https://www.ntc.gov.au/sites/default/files/assets/files/\Whomoveswhatwherereport.pdf>.
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Any changes to the UCT regime which increase the insurance (and therefore cost) burden for
transport and storage operators may result in operators increasing fees charged to customers.
These charges will ultimately be passed on to consumers.

3.2. The future of the industry

The scale and importance of the transport industry is only set to increase as Australia’s population
increases to a predicted 30 million by 2030 — increasing demand for food, construction, materials,
and retail supplies.® Australia’s freight requirements are projected to increase by 80% in the lead
up to 2030, and to triple by 2050.7

Road transport is likely to continue to dominate the Australian market for non-bulk freight, with
industry analysts predicting 75% growth in road transport over the next 20 years.?

Rates of return

The road transport industry is not an industry that can easily absorb additional cost burdens; the
industry is characterised by low margins and high rates of insolvency.

In the 2018 — 2019 financial year, transport, postal and warehousing industries had the fifth highest
rates of insolvency across Australia, totalling 4.9% of all cases of insolvency across 24 industries.®
The top cause of failure was inadequate cash flow or high cash use.

4. THE CURRENT POSITION FACED BY TRANSPORT OPERATORS/WAREHOUSE OPERATORS

4.1. How does the current UCT regime apply to transport operators?

The flowchart on page 5 demonstrates the complexity of the current legal position for
transport/warehouse operators seeking to exclude or limit their liability for loss of or damage to
goods.

Section 63 of the ACL exempts certain transport and storage contracts from the various
guarantees set out in the ACL. The justification for this exemption is discussed in Section 6.
Section 63 is in these terms:

Services to which this Subdivision does not apply

(1) This Subdivision does not apply to services that are, or are to be, supplied under:

(a) a contract for or in relation to the transportation or storage of goods for the purposes
of a business, trade, profession or occupation carried on or engaged in by the person for
whom the goods are transported or stored; or

(b) a contract of insurance.

(2) To avoid doubt, subsection (1)(a) does not apply if the consignee of the goods is not carrying
on or engaged in a business, trade, profession or occupation in relation to the goods.

6 Geoff Hiscock, ‘Road Freight Transport: The Economy’s Enablers’ The Australian (Online, 18 April 2018)

<https://www.theaustralian.com.au/business/road-freight-transport-the-economys-enablers/news-
story/786241b00f580a300e90d98ab927fd21>.

" Ferrier Hodgson, Look Out! Here Comes the Future: Transport 2050 (2017) 10.
8 Ferrier Hodgson, Look Out! Here Comes the Future: Transport 2050 (2017) 8.
9 ASIC, ‘Insolvency Statistics: External administrators’ reports (July 2018 to June 2019)’ (Online, December 2019) 17

<https://download.asic.gov.au/media/5416956/rep645-published-18-december-2019.pdf>
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However, as illustrated in the flow chart, under the current UCT regime, if an operator transports or
stores goods 'for the purposes of a business, trade, profession or occupation carried on or
engaged in by the person for whom the goods are transported or stored', it is not sufficient for the
operator to enter into a written contract excluding or limiting their liability. The operator must also
ensure that any such exclusion or limitation is not ‘unfair’, or it will be void.

The current UCT regime creates considerable uncertainty. It is far from clear whether exclusions of
liability or limitations on liability for loss of or damage to goods in transit or storage may be
considered ‘unfair terms’ and therefore void.

Based on the guidance material issued by the ACCC, there are good reasons for
transport/warehouse operators to be concerned that any contractual exclusions of liability or
limitations on liability are ‘unfair terms’. In this regard, we note that the ACCC guidance material on
unfair contracts gives the following example of an unfair term:

Example five: limited liability

A small business enters a contract with a removal company for an office relocation. A term of the
agreement states that the removal company accepts no liability for any loss arising in the move,
including loss arising as a result of the removal company’s negligence. This term is likely to raise
concerns as it seeks to limit rights the small business would otherwise have against the removal
company.

10 htps://www.accc.gov.au/business/business-rights-protections/unfair-contract-terms/determining-whether-a-

contract-term-is-unfair



https://www.accc.gov.au/business/business-rights-protections/unfair-contract-terms/determining-whether-a-contract-term-is-unfair
https://www.accc.gov.au/business/business-rights-protections/unfair-contract-terms/determining-whether-a-contract-term-is-unfair

Treasury - UCT Protections Bristow Legal
Page 5

Flow chart summarising the circumstances in which a carrier may be able exclude liability for loss
of or damage to goods in transit

Are the services to be provided pursuant to a contract for the Mo The carrier cannot confract out of the statutory
transportation/siorage of goods for the purposes of a guarantees in sections B0-61 of the ACL, that
business, trade or profession carmed on by the customer for trameport/storage services will be renderad with

whom the goods are transported or stored? dua care and skill and be fit for purposa.
ciion B3(1) ACL)
{section B3(1) ACL) {section B4 ACL)

‘ Yes The carrier may be able to limit its Eabd#ty to:

N L the cost of supplying of the services again; or
O

|5 the consignes of the goods (the person to whom the goods I . the payment of the cost of having the

services supplied again.

(section G442} ACL)

ara to be delivered) operating & business, trade or profession
n relation to the goods? (section 63(2) ACL)

‘ fes

The carrier can prima facie contract out of the statutory
guarantees that transport'storage services will be rendered
with due care and skill and fit for purpose. (section B3 ACL)

ABBREVIATIONS

ACL - Austrafan Consumer Law

ASSUMPTIONS
- sur
a  The transport/storage services to be provided are of
Is the customear & small business (i.e. has fewer than 20 a kind not crdinasily acquired for personal, domestic

or household consumption.
#»  The transport’storage services to be provided are

employees)?

AND nat wholly or predominantly acquired by an
Is the upfrant price payable under the confract less than individual for personal, domestic or household
5300,000 or 1,000,000 if contract duration is longer than consumption.
12 maonths? {section 23(4) ACL) «  the prce for the services is $40,000 or less.
' Na ’ OTHER FACTORS TO CONSIDER
‘fes
If the owner of the goods is not the party with whom
The carrier can contract I= the clause excluding vou have contracted, you may not be able to rely on
out of the statutory lizbility: any exclusion clauses.
guarantees that s ina standard form N
transport/storage canrast AND ou cannot contract out of some provisions of the
services will be rendered e an-unfa y tarm’? ACL. For example, if you have made misleading
with due care and skill reprasentations that the goods were coverad by

and fit for purpose. If yes, the clause
{section 62 ACL) excluding liability is void.
(section 23{1) ACL)

insurance during fransit, you may be liable for
camages if this is not frue.

Various publications have suggested that transport/warehouse operators could avoid all issues
associated with the current UCT regime by having two sets of terms and conditions — one for small
business customers and one for other customers.!

The transport industry is characterised by low value, repeat transactions and therefore, in our view,
it is impractical for a transport/warehouse operator to:

(a) determine, in advance, whether or not its customer qualifies as a small business; and

(b) operate with different conditions/contractual terms based on whether or not it considers
that its customer meets the definition of a ‘small business’.

" See, eg, McKenzie Ross, ‘Unfair Contract Terms: Changes for Logistics Operators’ (Online, 14 July 2016)
<https://mckenzieross.com.au/unfair-contract-terms-changes-for-logistics-operators/>; Andrew Probert,
‘Unfair contract terms: repercussions for the transport sector’ Collin Biggers & Paisley Lawyers (Online, 22
January 2016)
<https://www.cbp.com.au/insights/insights/2016/january/unfair-contract-terms-repercussions-for-the-trans>
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4.2. How can transport and warehouse operators manage risk?

Presently, transport and storage operators manage risk by a combination of contractual terms and
insurance cover.

Transport and storage operators are able to purchase a variety of insurance covers, but the
applicable premiums and the products available depend upon their standard contract terms.

Legal liability cover

Transport operators can purchase, relatively cheaply, insurance cover termed ‘carrier’s legal
liability” insurance. This cover is offered on the basis that the transport operator uses its best efforts
to have customers sign standard terms that exclude the operator’s liability for loss of or damage to
goods in transit. If the customer’s goods are lost or damaged, the insurer (on behalf of the
operator) will then defend any legal proceedings that ensue, relying on the exclusions of liability in
the transport operator’s standard terms.

These policies are often limited in their cover to $1,000,000 per incident and include within the sum
insured any claim made for consequential financial loss by the owner of the goods.

Even though these policies are relatively inexpensive, they may provide much broader cover for the
transport operator because the insurer has some comfort that the operator is protected by its
standard terms of carriage, thereby managing contractual risk.

Goods in transit cover/goodwill cover

More expensive cover is available to allow a transport operator to insure goods in transit up to a
nominated value. This sort of cover can be either:

(a) narrow and restricted to particular events (such as collision or overturning); or

(b) broad, covering most forms of accidental loss of or damage to goods.
This form of cover does not rely upon the transport operator’s standard terms — it will simply pay
the value of the lost/damaged goods if an insured event occurs and is not otherwise excluded in

the policy — hence the higher premium.

It can be difficult for a transport operator or warehouse operator to arrange cover with appropriate
limits. This is because the operator will rarely be given information by its customer as to:

(a) the market value of the goods being transported; or

(b) any potential consequential losses (e.g. loss of profit or downtime) that might result if the
goods are lost or damaged.

A transport operator may therefore end up transporting (and damaging) goods worth $2 million in
circumstances where it has a limit of $1 million per load under its insurance policy.

Also, under this form of cover, the consequential loss limit is often sub-limited to Nil (excluded) or
to $50,000 or $100,000. Therefore this form of cover will often not protect the transport operator
fully from consequential loss exposures.

Because of the difference in price between legal liability cover and goods in transit cover, an
operator which excludes or limits its liability (and holds only legal liability cover) can offer its
services at a lower rate.
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Liability cover

See comments under ‘storage cover’. While these policies offer more extensive cover, they are not
generally available to small transport operators.

Storage cover
It is difficult for warehouse operators to source cover for goods in storage (see further discussion in
example two in section 6.3). Insurance for goods in storage can sometimes be arranged via a
broad form liability policy that extends to cover all of the operator’s liability associated with
transport and storage activities. However, these sorts of policies are usually specialised and
designed for large operators.
Otherwise, the operator may be able to obtain cover under an industrial special risk policy. This
cover is usually very expensive, particularly having regard to the low fees that are charged for the
storage of goods.

4.3. How can small business customers manage risk?
A small business customer engaging the services of a transport/warehouse operator is able to:

(a) choose to engage an operator with cheaper rates;

(b) accept the operator’s standard conditions including any exclusion or limitation of liability;
and

(c) insure the goods in transit/storage itself (and pay the premium). The customer will also be
in a better position than the operator to inform any insurer of the value of the goods.

4.4, Problems with the current position
Although:

(a) there are sound reasons for transport/warehouse operators to seek to exclude or limit their
liability for damage to goods (even where negligence is involved); and

(b) the logic for this position is recognised in section 63 of the ACL;

it is far from clear whether an exclusion or limitation of liability will be an ‘unfair contract term’ under
the legislation, as demonstrated by the ACCC’s own guidance material (see paragraph 4.1).

This uncertainty is unhelpful for transport/warehouse operators and their advisors and makes it
difficult for insurers in the industry to properly assess or price the risk that they are underwriting.

This uncertainty also means that goods are potentially ‘double insured’ in the sense that both the
owner of the goods, and the transport/warehouse operator take out insurance. This cost
duplication increases the price that ultimate consumer pays for goods.
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5. HOW WILL THE PROPOSED REFORMS AFFECT THE POSITION?

The position will worsen under the proposed reforms. Not only will the legal position continue to be
unclear, but transport/warehouse operators may face a situation where a regulator or court can
issue/impose infringement notices/penalties for including exclusions or limitations of liability in
standard terms.

The additional risk of being penalised is likely to result in transport/warehouse operators:

(a) varying conditions of carriage and storage to remove any exclusions or limitations of
liability;

(b) taking out goods in transit insurance cover, in circumstances where:

a. they risk taking out a policy with too low a limit of cover (because they do not know the
value of the goods they are carrying), and therefore having uninsured losses;

b. their customer already has insurance cover over the goods (with the consequence
that the goods have been insured twice); and

(c) increasing their prices to reflect the additional expenses and risks undertaken as a result.

6. WHY SHOULD TRANSPORT AND WAREHOUSE OPERATORS BE ABLE TO EXCLUDE OR LIMIT
LIABILITY?

6.1. Recognition by the law of the unique position of carriers

The law has always recognised the economic imperative for transport/warehouse operators to be
able to exclude or limit liability for damage to goods in transit, including due to carrier negligence.

The practical and commercial basis for carriers seeking to exclude or limit liability for loss of or
damage to goods was explained by the High Court in Penn Elastic Co Pty Ltd v Sadleirs Transport
Co (Vic) Pty Ltd (formerly Flight Express Pty Ltd)":

One starts with the notion of a need for limiting liability; one party to the carriage, the carrier, may
otherwise, when it is too late and loss has been sustained, discover that, all unknowing, he has
been carrying "articles of great value in small compass" and is liable for amounts quite out of
proportion to the charges made for their carriage ... To alleviate the position of the carrier, while
preventing him from imposing upon unsuspecting consignors unduly restrictive limits of liability,
legislatures have in many jurisdictions intervened in the bargain between the parties... Arbitrary
limits of liability have been imposed, the consignor of goods of special value being obliged to
declare their value and pay increased rates if the carrier is to be liable for their special value over
and above that limit.

The argument is also sometimes expressed as the following economically rational proposition:
(a) transport of goods by road carries inherent risk;

(b) because of the risky nature of the transport of goods, it is usual for the goods to be
insured;

(c) it makes no economic sense for both the carrier and the customer to insure the same
goods. This is simply a duplication of expense and administrative effort;

12(1976) 136 CLR 28 at 31 per Stephen J. Note that this decision relates to Carriage of Goods by Land (Carriers'
Liabilities) Act 1967 (Qld) that was subsequently repealed
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(d) ifinsurance cover is to be taken out, it is less expensive for the customer to obtain such
cover, simply because the customer is in a position to know the value of the goods. The
carrier has no way of establishing with certainty the value of the goods. For this reason,
the premium charged to the customer may be less than the premium charged to the
carrier in the same transaction; and

(e) the carrier's price for carriage is provided on the basis of its conditions, including
exclusions. If required to accept liability and to insure the goods, the carrier would need to
charge a higher price for its services.

6.2. Legislative recognition of this position

The Commonwealth Parliament has previously recognised this position, which forms the
rationale for section 63 of the ACL. The predecessor to section 63 (section 74 of the Trade
Practices Act) was inserted in 1986. The Explanatory Memorandum for the amending legislation
explained the amendment in these terms:

A new sub-s 74 will provide that the section does not apply to contracts for the storage or
transportation of goods for a commercial purpose... In the area of transportation and storage of
goods for the purpose of a business, business parties have well-established insurance
arrangements which sometimes involve the limitation of liability in a way contrary to section 74. No
useful purpose would be served in upsetting these arrangements, and for this reason contracts for
the storage and transport of goods for a commercial purpose have been exempted from the
application of the section.

6.3. Practical examples illustrating these concerns

Example one: transport

A small medical practice engages a transport operator to transport an MRI machine from Sydney
to Brisbane. Unknown to the transport operator, the machine is worth $2 million and is one of
only four units of its kind in Australia, having been imported from Germany. In addition, the
machine is essential to the practice’s operation — without it the medical practice is unable to
assist many of its patients, some of whom require MRI scans urgently. The medical practice signs
the transport operator’s standard conditions of carriage. Those conditions contain a limitation of
liability clause to the effect that the transport operator’s liability for consequential losses is
excluded, and its liability for loss of or damage to goods in transit is capped at $5,000 per
incident.

The transport operator has load insurance, but that insurance covers only $500,000 per load and
does not cover any consequential losses. The medical practice has also insured the machine
itself.

The transport operator’s driver has an accident where one of the restraints breaks and the
machine is extensively damaged. The machine is destroyed, and the medical practice is unable
to treat patients for three weeks with a claim for financial losses as a result of $200,000.

Unless it can rely on its standard terms, the operator will probably be liable for the value of the
machine (and consequential losses) because of the laws of bailment. The onus will be on the
operator to prove that the accident occurred without fault on its part.

What is likely to happen under the current regime?

The medical practice makes a claim on its insurance cover after the accident and receives the
value of the machine, but not the consequential losses, as these are not covered by the policy.

The insurer of the medical practice is now subrogated to the rights of the medical practice. To
attempt to recover the amount paid out, it commences legal proceedings seeking to argue that:
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(a) the transport operator was negligent in the transport of the unit; and

(b) to the extent that the transport operator has purported to limit its liability for loss of or
damage to the unit, that term is an unfair contract term, and therefore void as it unfairly
limits the transport operator’s liability for negligence.

The medical practice also includes its claim for consequential loss as part of the proceedings,
agreeing to pay a share of the insurer’s legal costs.

The transport operator’s legal position is unclear (because of the UCT provisions) and it does not
have sufficient insurance cover to allow the litigation to be settled on terms satisfactory to the
insurer of the medical practice/the practice itself. Litigation proceeds with the transport operator
hoping that a court will uphold its contractual terms that purport to limit its liability to $5,000.

Even if the transport operator is able to resolve the litigation by its insurer making a significant
payment, the premium it pays for its insurance cover in the next policy year will increase
significantly because of its claims history.

What would happen under the proposed new regime?

The transport operator must reconsider its decision to include limitations of liability in its standard
terms. If it continues to include such terms it will run the risk that:

(a) any limitation clause is held to be unfair (and void); and

(b) it may be subject to statutory penalties for including the limitation clause in its standard
terms.

If the operator does not include the limitation clause, the operator will need to have goods in
transit insurance for the full value of every load that it carries. This will involve administrative
overhead in attempting to ascertain the likely value of loads, together with significantly increased
premiums that will need to be factored into its pricing.

The medical practice will be likely to continue to insure its units, as it will not want to run the risk
that the transport operator is not adequately insured.

Example two: warehousing

A warehouse operator operates a large warehouse in New South Wales. It stores agricultural
products like fertiliser and pesticide for several small business. These products are classified as
‘dangerous goods’ under the Australian Dangerous Goods Code. The total value of goods in the
warehouse is $6 million. The warehouse operator charges $4.50 per pallet per week to store the
goods.

The operator will find it almost impossible to take out insurance cover for the value of the goods
stored. This is because an insurer will recognise the potential for a major catastrophic loss in the
event of a fire, a cyclone or even a break-in. In addition, even if insurance were available, the
warehouse operator has no knowledge of, or means of ascertaining, the value of goods held in
the premises at any one point in time. This is because the goods do not belong to the operator
and the stock levels vary markedly over time, depending on seasonal stock levels.

As a bailee of goods, unless its contract provides otherwise, the warehouse operator is liable for
loss of or damage to the goods unless the operator can prove any loss or damage was not due to
its negligence.
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What happens under the current regime?

The warehouse operator requires all customers to take out their own insurance and the operator
contractually excludes liability in its standard terms. Again, this does not cause financial
detriment to the small businesses storing goods at the warehouse, provided that each small
business is aware of the exclusion and takes out its own insurance cover.

What would happen under the proposed new regime?

As with example one, the warehouse operator is likely to reconsider both the exclusion of liability
in its standard terms, and the rates it charges. It may even elect to only store goods for large
businesses that do not qualify for UCT protection or to charge a much higher rate to small
business customers because of the need to take out insurance cover over their goods.

7. PROPOSALS TO REDUCE IMPACT OF LEGISLATION ON TRANSPORT AND WAREHOUSE
OPERATOR CONTRACTS

The proposed legislation could militate the effect of the regime on transport and warehousing
contracts in a number of ways including:

(a) The UCT regime could exclude certain clauses in contracts for transport and storage,
provided those clauses have been disclosed to the small business. A suggested
section/amendment is set out below.

This Part does not apply to a term of a written contract for or in relation to the transportation
or storage of goods for the purposes of a business, trade, profession, or occupation carried
on or engaged in by the person for whom the goods are transported or stored that:

(a) is disclosed at or before the time the contract is entered into; and
(b) excludes liability for loss of or damage to those goods or sets a monetary limitation
of liability for loss of or damage to those goods.

(b) Other protections (such as a requirement for the term to be ‘transparent’, or for any
contract including exclusions or limitations to be signed) could also be included. In this
regard, New Zealand legislation, referred to in section 8 of this submission, imposes
certain requirements for contracts ‘at owner’s risk’ — perhaps similar requirements could
be imposed in Australia’s UCT provisions.

(c) The criteria for ‘unfairness’ in section 24 could refer to the availability of insurance when a
clause includes a limitation or restriction on liability. The availability of insurance is one of
the criteria considered when evaluating ‘reasonableness’ in the UK legislation dealing with
unfair contract terms, as set out below.™

(2) Where by reference to a contract term or notice a person seeks to restrict liability to a
specified sum of money, and the question arises (under this or any other Act) whether the
term or notice satisfies the requirement of reasonableness, regard shall be had in particular
...to—

(a) the resources which he could expect to be available to him for the purpose of
meeting the liability should it arise; and
(b) how far it was open to him to cover himself by insurance.

(d) Although this issue is beyond the scope of the current RIS, we also submit that Australia
should consider introducing limits of liability for loss of or damage to goods during road
transport or storage. Legislation along these lines that applies in other jurisdictions is
discussed in the next section.

8 Unfair Contract Terms Act 1977, section 24
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8. OTHER JURISDICTIONS’ APPROACH TO LIMITING LIABILITY FOR TRANSPORT OPERATORS

The options proposed by the Treasury should be informed by the experience of internationally
comparable jurisdictions. New Zealand and most of Europe have statutorily imposed limits of
liability for road transport operators. No such legislation exists in Australia and therefore, in order to
manage risk, transport operators are required use contractual terms to manage their potential

risks/liability.

8.1. New Zealand

In New Zealand, the Contract and Commercial Law Act 2017 provides for a limitation on the
amount of a carrier’s liability for damage to goods in transit. The Act provides for four categories of
contract, for determining upon whom liability for the loss of or damage to any goods is to fall. These
legislative provisions were previously included in the Carriage of Goods Act 1979.

Type of contract for carriage

Allocation of risk

At owner’s risk

The carrier is not liable for the loss of or damage to any goods,
except where the loss or damage is intentionally caused by the
carrier. A contract will only be ‘at owner’s risk’ where it is in
writing and includes a statement that the carrier is not liable for
loss of or damage to the goods, unless the goods are lost or
damaged intentionally.

At limited carrier’s risk

The carrier is liable for the loss of or damage to any goods in
accordance with sections 256 to 260 (and liability is limited, as
discussed below).

At declared value risk

The carrier is liable for the loss of or damage to any goods up to
an amount specified in the contract and otherwise in accordance
with sections 256 to 260.

On declared terms

The carrier is liable for the loss of or damage to any goods in
accordance with the specific terms of the contract. Such a
contract must be in writing, freely negotiated and signed.

Under the legislation, the type of contract of carriage is determined based on certain specified
criteria. If the contract of carriage does not purport to be of a particular type, the contract will be
treated as a contract for carriage at limited carrier’s risk.

For contracts at limited carrier’s risk and declared value risk, section 259 of the Act limits the
carrier’s liability (subject to certain constraints) to:

(a) $2,000 for each unit of goods lost or damaged in the case of limited carrier’s risk; and

(b) the amount specified in the contract, in the case of a contract at declared value risk.

8.2. Europe

More than 50 European countries, including the UK, Austria, Finland, France, Germany, ltaly,
Spain and Sweden, are contracting parties to the Convention on the Contract for the International
Carriage of Goods by Road, which provides for a limitation on liability for road transport carriers
when engaging in international road transport of goods.


http://www.legislation.govt.nz/act/public/2017/0005/21.0/link.aspx?id=DLM6844559#DLM6844559
http://www.legislation.govt.nz/act/public/2017/0005/21.0/link.aspx?id=DLM6844559#DLM6844559
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8.3. Approach to limiting liability for shipping
The current unfair contracts regime does not apply to contracts for the carriage of goods by ship.™
In Australia, the approach to limiting liability for maritime transport operators is governed by:

(a) the Hague-Visby Rules, which are given force, in an amended form, in Australia by the
Carriage of Goods by Sea Act 1991 (Cth) — which limits damage to goods claims for
individual contractual claims; and

(b) the Convention on Limitation of Liability for Maritime Claims, 1976, given force in Australia

by the Limitation of Liability for Maritime Claims Act 1989 (Cth) which provides a ‘global’
limit in disasters where the owner faces multiple claims from different sources.

9. CONCLUSION

We would welcome the opportunity to further discuss any aspect of this submission.

Yours faithfully
BRISTOW LEGAL

ﬁj@n..:ﬂ:av

Gillian Bristow

Legal Practitioner Director

T (07) 3366 0451

E gilian@bristowlegal.com.au

888888807:15212

4 Competition and Consumer Act 2010 (Cth) sch 2 (‘ACL’) s 28.



