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Retirement Income Review

Response by the Age Discrimination Commissioner, Australian Human Rights
Commission (‘the Commission’)

1. Introduction

The Australian Human Rights Commission (the Commission)' welcomes the
opportunity to respond to the Retirement Income Review Consultation Paper2.

The focus of our response is on Australia’s international human rights obligations
to ensure the fulfilment of the right of everyone to enjoy an adequate standard
of living under article 11 of the /nternational Covenant on Economic, Social and
Cultural Rights (ICESCR)*—including in retirement.

Within a human rights context, the Commission wishes to comment on the
consultation questions pertaining to the changing Australian landscape (question
seven), adequacy (questions 10 and 12), equity (questions 13, 14, 15 and 16) and
cohesion (question 21).

The Commission requests that any changes the Review Panel considers be
viewed through a human-rights based perspective, to ensure that neither direct
nor indirect age discrimination are the unintended consequences of any Panel
recommendations. We note the potential for different impacts on different
groups, including but not limited to women4, people with disability and First
Nations peopless.

2. The changing Australian landscape

With regards to ‘The changing Australian landscape’ (question 7), the
Commission notes that a focus on the human rights of older Australians is
particularly important at this time when Australia, along with many other
nations, faces an ongoing increase in its ageing population. While increased life
expectancy is a cause for celebration, it also presents particular challenges,
including impacts on the retirement income system.

Two of the key demographic trends that affect the context within which the
retirement income system operates are firstly, that the Australian population is
ageing.t This in part is due to the second trend, an increase in longevity.” In
2014-16, Australian men aged 65 could expect to live another 20 years and
women another 22 years.8 These trends are accompanied by an increase in
healthspan, that is the longer proportion of a person'’s life where they experience
good health.®



According to the Australian Bureau of Statistics (ABS), there were almost 4000
Australian centenarians in 2017.% Furthermore, in 2054-55, there are projected
to be around 40,000 Australians aged over 100. This is a dramatic increase, well
over 300 times the 122 centenarians in 1974-75.1

More Australians are remaining in paid work for longer and are increasingly
working to older ages. These changing work patterns will continue to grow:

e Australians are increasingly working to older ages. In January 2018,
Australians aged 65 and over had a workforce participation rate of 13 per
cent (17 per cent for men and 10 per cent for women), compared with
8per cent in 2006 (12 per cent for men and 4 per cent for women).2

e 6 per cent of centenarians are still working.

e In 2016—17 50 per cent of Australian workers aged 45 and over said that
they intend to retire from the workforce when they are 65-69 years old
and 20 per cent intend to retire aged 70 or older.

e In2016—17 5 per cent of Australians aged 45-49 years were retired,
compared with 64 per cent of 65—69 year olds and 82 per cent of those
aged 70 years and over.' This means that 36 per cent of 65-69 year-olds
and 18 per cent of those aged 70 years and over are still working.

e Inthe 12 months to 30 June 2018, the Australian working-age population
increased by 1.3 per cent (or 203,200 persons). During this period, the
working-age population in Victoria grew by 2.1per cent, higher than the
national growth rate.?®

There are two significant sub-trends underlying the growth of older Australians
in the workforce:

e Flexible work: many Australians desire flexible work and ways to stay
working longer by moving to part-time work for a period before leaving
the workforce entirely. In 2016—17, approximately 37% of persons who
intended to retire planned to leave full-time work and take up part-time
work before retirement."”

e ‘Unretirement” In 2016—17, 177,500 persons aged 45 years and over had
previously retired from the labour force but at the time of the Australian
Bureau of Statistics (ABS) survey were either in the labour force or were
planning to look for, or take up, work in the future. Most of this group
were women (108,200). Commonly reported reasons for returning to the
labour force were 'financial need' (42 per cent) and 'bored/needed
something to do' (32 per cent).'®



The Commission notes that current Commonwealth government policy aims to
encourage older workers to work as long as they wish, including extending their
working lives past the age pension eligibility age. For example:

e The work bonus encourages people receiving the age pension to continue
earning income from work without reducing their pension.™

e Transition to retirement rules enable a person who has reached
preservation age (younger than age pension eligibility age) to reduce
working hours without reducing income by accessing a non-commutable
income stream from superannuation benefits.2°

e An older worker can continue to make non-mandated contributions to
superannuation (SMSF) until age 75 and ‘downsizer’ contributions with no
upper age limit.

The Commission supports the view expressed on page 11 of the Consultation
Paper, ... the increase in older Australians participating in the workforce provides
a greater opportunity for those workers to boost their retirement incomes.
Nevertheless, some older workers report being unable to retain or find
employment, despite a willingness to remain in the workforce.'2

3. Age discrimination and human rights

The right to work is a fundamental human right23, but one that far too many
older people in Australia do not enjoy.

Systemic age discrimination impedes the ability of older willing, able Australians
to participate in the workforce#, which in turn limits their ability to contribute to
Pillars 2 and 3 of Australia’s retirement income system (questions 7 and 15).

Higher workforce participation also reduces the need to provide welfare support
and furthers social inclusion and equity objectives. Older workers bring great
benefits to the workforce, such as experience, commitment, productivity,
resilience and many specific skills. Numerous studies have shown these benefits,
although negative stereotypes continue.

The effects of workplace age discrimination have an impact on the health of
individuals, their career and job opportunities,2 their financial situation,
including their ability to build superannuation holdings, as well as voluntary
savings through additional superannuation contributions and other financial and
non-financial assets, and impacts their families.2

In 2016, the Commission released its report, Willing to Work: National Inquiry
into Employment Discrimination against Older Australians and Australians with
Disability.?



The Inquiry found that many older Australians need and want to work up to and
past the retirement age, as defined by the age pension eligibility ages. However,

The experience of discrimination disconnects older Australians from the
workforce, preventing them from participating fully in society. If older people feel
discarded or overlooked, they may enter their older age lacking in a sense of
independence, control and confidence, with fewer financial resources and poorer
health than they could enjoy. Other negative effects can include involuntary early
retirement, unemployment and long-term unemployment, social exclusion,
outdating of skills.2

The Commission appreciates this opportunity to note the different effects of
intersectional discrimination in relation to employment, alongside the resulting
implications this has for retirement income, especially as it pertains to the
workforce participation of older workers, such as persons with disability, First
Nations peoples and women.

The Commission also requests that, when reviewing data, the Panel considers
mitigating the potential for any direct or indirect age discrimination that may
occur as an unintended consequence of any policy changes.

The Commission’s report, Willing to Work: National Inquiry into Employment
Discrimination against Older Australians and Australians with Disability,>' notes
that ‘older people were more likely to be made redundant during organisational
restructures.’ Furthermore, ‘while mature-age people have a lower
unemployment rate than younger people, they tend to have greater difficulty
finding subsequent employment when they do become unemployed.’ On
average younger people (aged 15-44) are unemployed for 45 weeks, compared
with 63 weeks for people aged 45-54 and 76 weeks for people aged 55 and
over.3

Department of Social Services (DSS) data shows that the number of weeks spent
on Newstart jumps significantly from age 40 and continues to increase for the
older age groups.? For example, June 2019 DSS data3* shows that 20.1per cent of
people receiving Newstart as short-term jobseekers are aged 50 and over. This
increases to 26.6 per cent when it comes to long-term job seekers (those
receiving Newstart for 12 months or more).

Given the average length of time on Newstart for the 60 years and over age
group, many exit Newstart to transfer to the Age Pension3, rather than to
employment. For example, DSS data from June 2016 indicates 5.7 per cent of
long-term jobseekers were 60 years and over. In the same year and age cohort,
5.5 per cent of Newstart recipients transitioned directly to the Age Pension.3¢ This
is perhaps indicative of the barriers to employment that older jobseekers face.



In 2018, the Commission undertook a joint survey of human resources
practitioners with the Australian Human Resources Institute (AHRI). The resulting
report Employing Older Workers®” found that some positive shifts have occurred,
such as, more than one in three respondents (34 per cent) believe there is no
difference between older and younger workers technology skills and abilities, 14
per cent more than in 2014. However, much remains to be done to support the
recruitment, training and retention of older workers, by addressing the
discriminatory attitudes and practises that impact on the workforce participation
of older workers. For example, almost a third (30 per cent) of survey respondents
indicate their organisation has an age above which they are reluctant to recruit
workers. The majority (68 per cent) of respondents disclosing this reluctance
indicates that there is an unwillingness to hire workers over the age of 50.

Underemployment is another labour market trend affecting the ability of older
Australians to save for retirement.3 While the 15—24 age group has the highest
underemployment rate (18.1per cent), from 1998 to 2018, the underemployment
rate for workers aged over 55 increased 275 per cent. The underemployment
rate across age groups increased by 78 per cent.®

The Household, Income and Labour Dynamics in Australia Survey (HILDA)
Statistical Report 20194 highlights how trends in non-standard employment
(fixed-term contracts, casual employment, temporary agency employment and
permanent part-time employment) are closely linked to gender as well as age.
The youngest (15-24) and oldest (65 and over) age groups have particularly high
shares of employees in non-standard employment, particularly permanent part-
time employment. For the youngest group, this correlates to an increase in the
percentage of full-time students. For the older age groups, this is partially
explained by an increased percentage of women working across these age
groups. Across all age groups, the proportion of employees in non-standard
employment is much higher among women than among men. Approximately 59
per cent of female employees work in non-standard employment, in comparison
to around one-third of male employees.#

This trend towards casualisation in the labour market for certain cohorts,
including the youngest and oldest age groups of workers, as well as women, is
another factor that limits their capacity to build retirement savings via Pillars Two
and Three.

In regard to the Consultation Paper section, ‘Changing trends and one-off shocks'
(pages 11-12), the Commission’s reports# highlight the negative effect of
unlawful age discrimination in reducing the opportunities for many older
Australians to build adequate retirement savings and fulfil the right to enjoy an
adequate standard of living under article 11 of the /nternational Covenant on
Economic, Social and Cultural Rights (ICESCR).*® Subsequently, the income



retirement system cannot be predicated on relying on the need for older
Australians who are willing and able to work longer to accumulate adequate
Pillars Two and Three savings without addressing the age discrimination that
impedes their ability to participate in the workforce or results in their
underemployment.

On an individual level, a reduction in the negative workforce effects of age
discrimination would support opportunities for individuals to increase their
retirement savings (Pillars 2 and 3). Increasing the employment and reducing
underemployment of older workers who want and can work would provide an
economic boost. Deloitte Access Economics estimates a 3 per cent increase in
participation by Australians over 55 would generate a $33 billion annual boost to
the national economy.# Another benefit of delayed retirement is a delay in
accessing the first pillar, in the form of either full or part payment of the Age
Pension (Pillar 1).

From a human-rights based framework, the Commission notes that these labour
market trends and age discrimination-related barriers to workforce participation
also present challenges to the cohesion of the retirement income system
(question 21). These effects are most significant for both the oldest and youngest
age cohorts of workers. For groups experiencing intersectional discrimination,
including but not limited to women, people with disability and First Nations
peoples, labour market-related trends such as unemployment, high participation
rates in non-standard employment and lower or non-existent superannuation
holdings and housing insecurity, the retirement income system exacerbates
inequities experienced during working life (Question 16).

With respect to home ownership trends (question 7), the Commission’s 2019
background paper Older Women’s Risk of Homelessness* outlines the factors
contributing to older women's risk of homelessness. The gender pay gap and
women primarily working in fields associated with lower wages, often combined
with women's time out of the workforce to raise children or care for family,
compound across women's working lives.#6

In assessing whether cohorts of retirees have an adequate level of income
(question 12), on average, women retire with $157,050 in superannuation,
compared to $270,710 for men. In addition, almost 35 per cent of women
approaching retirement (aged 60 to 64) have no superannuation at all.+” This
constrains their ability to achieve adequate retirement income via Pillars 2 and 3
to such an extent they are at an increased risk of being homeless: ‘For single
older women, these structural barriers driving economic disadvantage affect the
capacity to achieve home ownership and financial security.” (question 12).



This data is correlated in the August 2019 Australian Housing and Urban
Research Institute (AHURI) paper, Mortgage stress and precarious home
ownership: implications for older Australians:

..women have longer life expectancies than men, are more likely to experience
career interruptions, and are less inclined than men to re-marry following a
marital breakdown. Hence, ageing female mortgagors face multiple challenges,
which signals a need to carefully design policies and programs that provide
adequate support for women at risk of housing insecurity and poverty in old
age.'s8

Older mortgagors also altered investment and consumption strategies to cope
with mortgage stress, such as using superannuation to pay off mortgage debt4°
(question 10).

Furthermore, the number of older Australians entering retirement with a
mortgage is increasing.s Data from the Australian Bureau of Statistics (ABS)
Survey of Income and Housing (SIH) highlights more households are renting as
home ownership rates decline, while the proportion of these still carrying
mortgage debt has increased.?

The November 2019 Australian Housing and Urban Research Institute (AHURI)
paper, An effective homelessness services system for older Australians,® found
that one out of every seven homeless person in Australia is aged over 55, while
the number of people aged 65 and over who are homeless grew by 30 per cent
between 2011 and 2016. For many, this is their first experience of homelessness,
having led conventional lives until they experience a ‘shock’ late in life, such as
relationship breakdown or death of a partner, eviction from rental housing or
health decline.ss

The overall complexity of the retirement income system and changing rules,
particularly with regards to superannuation, can result in disparate retirement
income outcomes for these groups (question 3).54

The Commission considers this Review as an opportunity to provide data that
identifies age-related sources of discrimination that impact retirement income
outcomes, so they can be removed. For example, in instances where there is a
cap based on chronological age, such as superannuation contributions, the
implications of this should be considered and age-based caps removed. As
Australians experience continuously increasing life expectancy,® consideration
should be given to ensuring that age markers reflect increased longevity, and any
age-based caps either be removed or indexed in line with this broader
population trend.

Furthermore, the Commission wishes to encourage the Panel to consider the
appropriateness of current age markers in light of Australia’s ageing population.



It is important that any proposed changes to age markers do not lead to age
discrimination as an unintended consequence.

While some age-based rules are necessary to allow people to benefit from their
superannuation at an appropriate time to fund their living standards,
consideration could be given to preventing them from accumulating assets in a
tax-advantaged environment for purposes other than funding their retirement
(or providing for dependants in the case of early death).

Age-related caps can constitute age discrimination, as they are likely to result in
some older workers receiving less remuneration than younger workers doing the
same job. The removal of maximum age limits with regards to superannuation is
an equity issue, particularly in the context of increased life expectancy.

When taking into account the role of reverse mortgages as a retirement savings
instrument, it is important to note the potential for this to result in financial elder
abuse.s Consideration should be given as to how to mitigate this risk, as it may
lead to a reduction in retirement savings should the money accessed be gifted to
a family member, as well as impact Age Pension eligibility. It is also important to
assess the costs and benefits of this in the context of increased life expectancy.

In terms of the adequacy of financial educations” (questions 2 and 3), in the
context of a role for reverse mortgages in retirement income, the Commission is
concerned to note that there is currently no undertaking to establish a
comprehensive minimum standards framework for reverse mortgage lenders.
‘Comprehension testing’ for reverse mortgage applicants, for example to survey
their understanding of the implications of reverse mortgages, including the effect
of compound interest in reducing value over time, as well as potential impact of
negative equity over life spans in declining property markets, is an important
step in ensuring consumers are aware of the long-term implications in a time of
increasing longevity and planning for changing needs over the life course.

4. Adequacy of the retirement income system

Australia has clear obligations under international human rights law to provide a
social security system that gives all Australians an adequate standard of living.
This includes adequate food, clothing and housing, as well as the continuous
improvement of living conditionssé (questions 10, 11 and 12).

In the context of the adequacy of the retirement income system, when
considering the role of the Age Pension (Pillar 1), the Commission notes that the
right to social security is recognised in several international human rights treaties
to which Australia is a party. Principal among them is article 9 of the
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International Covenant on Economic, Social and Cultural Rights (ICESCR), which
provides:

The States Parties to the present Covenant recognize the right of everyone
to social security, including social insurance.®®

The right to social security encompasses the right to access and maintain
benefits in order to enjoy adequate protection from social risks and
contingencies on equal terms.%°

The Commission also draws the Panel's attention to a previous Commission
submission to the Senate Community Affairs References Committee 2019
inquiry, Adequacy of Newstart and related payments and alternative
mechanisms to determine the level of income support payments in Australia.®’
The Commission urged the Government to ensure that Newstart meets
Australia’s human rights law obligations under ICESCR, including the provision of
an adequate standard of living to all Australians. The Commission recommends
that similar consideration be given to considering the role of the Age Pension in
fulfilling these human rights obligations for older people, with consideration to
the differing impacts on intersectionality for people with disability, First Nations
peoples and women.

Furthermore, the rights of people with disability to an adequate standard of
living for themselves and their families, and to social protection including access
to social protection and poverty reduction programs, receive specific protection
under article 28 of the Convention on the Rijghts of Persons with Disabilities
(CRPD).e2

The rights of women and Indigenous peoples to social security is particularly
recognised and protected by article 5(e)(iv) of the /nternational Convention on
the Elimination of All Forms of Racial Discrimination (CERD), articles 11(1)(e) and
14(2)(c) of the Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW) and article 21(1) of the United Nations Declaration on
the Rights of Indigenous Peoples (UNDRIP).%3

5. Equity and cohesion of the retirement income system

From a human rights-based approach, the Commission is pleased to note the
Consultation Paper recognises that circumstances beyond individual control
negatively impact the ability to build Pillars 2 and 3 (review questions 13, 14, 16
and 17). The Commission supports the sentiment expressed on page 17 of the
Consultation Paper,

Retirement outcomes for individuals and groups will be affected by a
range of life events and circumstances. Where those events reflect an
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individual's choices (e.g. voluntary early retirement) there does not appear
to be a strong rationale for the system to compensate for any forgone
retirement income. However, in circumstances that are beyond the control
of the individual such as disability, involuntary retirement, financial
hardship, and lower than average life expectancy (e.g. Aboriginal and
Torres Strait Islander people) there may be benefit in ensuring that
individuals are not unreasonably disadvantaged in retirement.

The Commission notes the role of education and financial literacy,® awareness
and understanding of changing rules and the different workforce, financial and
housing circumstances of different cohorts all impact on the ability to accrue
sufficient retirement income savings to enjoy an adequate standard of living in
retirement over increasing average lifespans.

6. Conclusion

In conclusion, the Commission believes it is essential to recognise and address
the role of unlawful age discrimination as a barrier for older Australians who are
willing and able to participate in the workforce, and in other ways to encourage
and support older Australians to continue working where they are able and
willing to do so. Removing barriers to later-life employment will support the
capacity of older Australians to prepare for retirement through Pillars 2 and 3.
When considering trade-offs between the role of each of the three pillars
(question 6), consideration should be given to ensuring that any changes do not
result in direct or indirect age discrimination.

We trust this information is useful to the Retirement Income Review.
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