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Introduction

This submission addresses the release of the two Exposure Drafts:
e Corporations Amendment (Streamlining of Future of Financial Advice) Bill 2014
e Corporations Amendment (Streamlining of Future of Financial Advice) Regulation
2014

The proposed reforms in the Corporations Amendment (Streamlining of Future of Financial
Advice) Bill 2014 should be reconsidered as they remove a number of essential protections
available to consumers. Further, the proposed regulatory amendments should not be
introduced as they will add uncertainty to the system and undermine the existing regime.

If any of the responses require further explanation please contact Dr Marina Nehme at the
University of New South Wales, Faculty of Law at m.nehme@unsw.edu.au.

General Observations

The exposure drafts — Corporations Amendment (Streamlining of Future of Financial Advice)
Bill 2014 and Corporations Amendment (Streamlining of Future of Financial Advice)
Regulation 2014 — aim to reduce compliance cost for small business, financial advisers and
consumers who access financial advice. While such an aim is admirable, the proposals put
forward remove essential protections to consumers and unwind the FOFA reforms
implemented by the previous government.

The observations made in this submission can be summarised in the following manner:

Reject the alteration of the best interest obligation;

Reject the removal of the ban on conflict remuneration for general advice;

Support the removal of opt in provisions; and

Reject the introduction of the Corporations Amendment (Streamlining of Future of
Financial Advice) Regulation 2014.

Best Interests Obligations

e Provision: s 961B(2)
Section 961B(2) of the Corporations Act 2001 (Cth) requires financial advisers to fulfil
certain steps to ensure that they are acting in the best interest of their clients when giving
advice. These steps create a safe harbour for financial advisers.

When considering the steps outlined in this provision, it is important to find the right balance
between the protection of consumers and the burden imposed on financial advisers. It is
important to remember that stringent regulation is designed to cope with ‘bad apples’ and
unusually hard cases, which in reality constitute a minority of all the problems in the domain
of regulatory supervision. Most financial advisers, being ‘good apples’, may accordingly be
subjected to unreasonable regulation if s 961B imposes too harsh a regulation. If this is the
case, the provision will appear even more unreasonable to the industry because it may raise
the costs of business, leading to lost opportunities for the progress of that business.!

! Eugene Bardach and Robert A Kagan, Going by the Book: The Problem of Regulatory Unreasonableness
(Temple University Press, 1982), 92-93.
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However, the current steps outlined in s 961B(2) are essential and do not add an unreasonable
burden on the industry. Section 961B(2)(g) is important as it acknowledges that ‘one size
does not fit all’: the advice needed by a client may vary from one situation to the next and as
such the steps that may be taken by the adviser to ensure that the advice is for the best interest
of the client may be different. Further, the language of the paragraph makes clear that the
relevant steps that may be taken are to be determined when the advice is provided and not in
hindsight. Accordingly, the provision does not impose an unreasonable burden on financial
advisers.

Providing adequate financial advice is essential as such an obligation does not only enhance
confidence in the financial planning industry but it also has an impact on consumers’ well-
being.? For example, a recent study has highlighted that the process of good financial
planning may be supportive to individuals on a financial level. Further, it may also affect the
clients’ life satisfaction levels.® As a result, such a steps required by s 961B(2) should not be
watered down. The interest of consumers should prevail.

e Provision: s 961E
Section 961E provides the necessary clarification for s 961B(2)(g) and as such should not be
repealed. It ensures that the best interest consideration under s 961B(2)(g) is assessed
objectively.

Conflicted remuneration and other banned Remuneration

Provisions regarding conflicting remunerations currently apply to general and personal
advice. The exposure draft — Corporations Amendment (Streamlining of Future of Financial
Advice) Bill 2014 — limits the application of conflicting remunerations to personal advice.

Such a limitation should not be introduced. On one hand, the existing coverage of the
provision does not add a financial burden on advisers: it only affects the profit they make. On
the other hand, consumers’ protection dictates that conflicting remuneration should not be
allowed as consumers should be able to expect that the advice given to them is an unbiased
advice.

Limiting the conflicting remuneration for personal advice is not desired as:

e it motivates advisers to provide their clients with general instead of personal advice
because this will enable them to receive financial benefits;

e consumers seeking general advice should be protected. The proposed change
regarding conflicting remuneration will remove one of the key protections available to
them: receiving unbiased advice. This is problematic as most consumers would be
seeking general advice from their adviser.

e There are already exemptions in place that allow advisers to receive benefits. There is
no need to expand the list.

2 Kym Irving, Gerry Gallery, Natalie Gallery and Cameron Newton, ‘I Can’t Get Satisfaction... Or Can 1? A
Study of Satisfaction with Financial Planning and Client Well-Being’ (2011) Finsia Journal of Applied Finance
36.

* Ibid, 43.



Consumers’ interest in this matter and not the personal interest of financial advisers should be
put first as consumers are vulnerable and have the most to lose if they are provided with bad
financial advice.

Ongoing fee arrangement

This submission supports the removal of the opt-in provision if the cost of applying it is too
high. However, it is important to note that the current ‘opt-in’ provisions ensure that a
dialogue continues between the financial advisers and their clients.

A change to the fee disclosure statement provisions is not needed. Such disclosure is desired
as it provides the clients with extra protection. All current retail clients of financial advisers
who have an ongoing fee arrangement should receive a fee disclosure statement to promote
the transparency of the system and enhance consumer confidence. This is good practice that
should be supported. This obligation enhances the transparency of dealings between advisers
and their clients. It also limits abuses in the system.”

Corporations Amendment (Streamlining Future of Financial Advice) Regulation 2014

This submission strongly rejects the introduction of the Corporations Amendment
(Streamlining of Future of Financial Advice) Regulation 2014 as the proposed changes are
substantial and go against the letter and the spirit of the law currently in place. As such, they
will add a complexity to the existing laws and will cause confusion. Changes like these
should only be introduced through legislation and not regulation.

Conclusion

The initial FOFA reforms aimed to protect consumers. The current exposure drafts seem to
go against this aim. The balance between the protection of consumers and the protection of
business has shifted toward the interest of businesses. With respect, this is the wrong stance
as consumers and not businesses should be at the heart of financial services reforms:
consumers have the most to lose if they are provided with bad advice. The proposed reforms
seem to ignore the magnitude of the adverse effect that bad financial advice may have.
Further, in Australia, consumers are compelled to invest through superannuation schemes and
as such they will have to seek financial advice from financial advisers. The majority of these
consumers have low financial skills and their protection should be paramount to ensure
confidence in the sector — a confidence that has been shaken as a result of the collapse
financial providers such as Storm Financial, Opes Prime — remains.

Dr Marina Nehme

18 February 2014

* A recent study on the satisfaction of clients with financial advisers highlited that 17% of the clients surveyed
did not receive any update from their financial advisers on yearly basis. The introduction of the proposed
disclosure obligation will remedy such situations: Kym Irving, Gerry Gallery, Natalie Gallery and Cameron
Newton, ‘I Can’t Get Satisfaction... Or Can 1? A Study of Satisfaction with Financial Planning and Client Well-
Being’ (2011) Finsia Journal of Applied Finance 39.
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