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1. Introduction 

Industry Super Australia (ISA) appreciates the opportunity to provide comment on the Exposure Draft of 

Corporations Amendment (Streamlining of Future of Financial Advice) Bill 2014 (“the Bill”) and the Exposure 

Draft of the Corporations Amendment (Streamlining of Future of Financial Advice) Regulation 2014 (“the 

Draft Regulation”) and their accompanying Explanatory Memorandum and Explanatory Statement.  

The stated aim of the Government’s amendments is to reduce compliance costs for small business, 

financial advisers and consumers who access financial advice. However, ISA is concerned that despite 

providing some cost saving for industry, the amendments will significantly reduce protections for financial 

advice consumers and compromise the spirit and intent of the FoFA reforms. A return to a culture of sales-

driven financial advice is not desirable or sustainable and will cost the economy, consumers and the 

industry much more in the medium to long term.  

2. Executive Summary 

The Future of Financial Advice reforms were several years in the making and were developed in response to 

a series of high profile and distressing instances of financial collapse including Great Southern, Westpoint, 

Opes Prime, Trio and Storm Financial.  

The detailed work of several Parliamentary Committees which examined in detail the causes and impact of 

these collapses, particularly the 2009 Report on the Storm and Opes Prime collapses, confirmed that 

conflicted remuneration structures coupled with the absence of a requirement for advisers to act in the 

best interests of their client were key contributing factors to the collapses, and unanimously and explicitly 

recommended that reform be undertaken to address these deficiencies in the law.   

After several years of consultation the Future of Financial Advice reforms were legislated, premised on two 

key pillars: the banning of the receipt of conflicted forms of payment for financial advice and the imposition 

of a requirement for financial advisers to act in the best interests of their clients. These laws were the 

subject of significant compromise with industry in order to pass the last hung Parliament and came into 

effect on 1 July 2012, but with compliance not required until 1 July 2013. The FoFA reforms should be given 

an opportunity to settle in and it is premature for any assessment of their impact to justify further 

amendment.  

While it may be true that the existing FoFA laws will not prevent every instance of further financial collapse, 

by re-permitting conflicted forms of remuneration and lowering conduct requirements by removing the 

operative parts of the best interests duty, the likelihood of future scandals are considerably increased, 

some would say a certainty.  

The changes to advice laws set out in the Bill and the Draft Regulation would: 

 Allow the return of commissions in 10 ways, most of which could be paid for personal advice and 

for advice on superannuation including MySuper, leveraged funds and complex products 

 Dilute the best interests duty so that it would be possible to meet the test without acting or even 

considering the client’s best interests 

 Increase the cost of advice 

 Reduce individual and national savings 

 Reduce consumer trust and confidence in advice 

 Increase the likelihood and impact of future Storm-like financial collapses. 

 

 



 

 
ISA SUBMISSION           www.industrysuperaustralia.com 2 

 

ISA makes the following recommendations in relation to the Bill and the Draft Regulation: 

Process of reform 

 ISA submits that there should be a full assessment of the impact of proposed regulatory reform on 

consumers. 

 ISA recommends that, due to the risk of legal uncertainty and potential litigation or a disallowance 

motion, the Government should not proceed with making regulations to give effect to the 

proposed legislative amendments.  

 ISA notes that if the Government does decide to proceed with making such regulations, draft 

regulations must be released and consulted on. 

Proposed changes to the best interests duty 

 ISA does not support any of the proposed amendments to the best interests duty, which have the 

effect of repealing the duty to act in the best interests of the client and would result in lower 

obligations than existed prior to the passage of the FoFA reforms.   

Proposed amendments to the conflicted remuneration prohibition 

 ISA does not support any of the proposed amendments to the conflicted remuneration provisions. 

We recommend that the existing regulatory framework for conflicted remuneration is already 

heavily compromised and that any further concessions fatally compromise the stated objective of 

the reforms, to raise the quality of advice and thus improve levels of consumer confidence and 

trust in advice. 

 In particular, given the compulsory and heavily taxpayer subsidised nature of superannuation, ISA 

strongly recommends against any capacity for conflicted remuneration to be paid or received on 

superannuation monies.  

Proposed repeal of the opt-in and removal of requirement for fee disclosure to be provided to existing 

clients 

 ISA does not support the proposed repeal of the annual renewal requirement as this will allow 

asset based fees to replicate all the ill-effects of commissions. 

Consideration of reform should be referred to the Financial System Inquiry 

 ISA recommends that, to the extent that consideration of reform is required, it should be 

considered as part of the Financial System Inquiry. 

3. Background to the FoFA legislation  

Over the past decade, Australia has seen a series of financial advice scandals in which investors have 

suffered significant losses. At the centre of these scandals was conflicted remuneration where commissions 

and other incentives encouraged planners to recommend certain products coupled with the lack of a legal 

requirement for financial planners to act in their client’s best interests.1  

However, large-scale scandals were only one of the systemic problems caused by the commission system. 

Since 1996, conflicted remuneration has contributed to around $97 billion in national savings being 

foregone due to planners recommending poorly performing products.2 In addition, around two million 

super fund members were paying ongoing fees for financial advice but not receiving any financial advice at 

                                                           
1
 Parliamentary Joint Committee on Corporations and Financial Services (2009) Inquiry into financial products and services in 

2
 Industry Super Australia analysis based upon APRA data 
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all.3 Ongoing fees can be particularly erosive in superannuation and can reduce the average Australian’s 

retirement savings by around $46,000 over their working life.4   

The conflicts also eroded trust in the industry. Research has repeatedly found that a majority of consumers 

don’t trust financial advisers and don’t believe that advisers act in clients’ best interests.5 In fact, a 2010 

survey found that ‘one of the main reasons for not seeking advice is the lack of trust they (consumers) have 

in financial planners.’6 

3.1 High profile financial collapses 

Leading up to the introduction of the FoFA reforms, there were a number of high profile financial advice 

collapses which highlighted the inadequacy of the regulatory settings to protect consumers and to set 

minimum conduct requirements for providers of financial advice.  

The Parliamentary Joint Committee on Corporations and Financial Services, in its Inquiry into Financial 

Products and Services in 2009, emphasised that the regulatory regime (i.e, pre-FoFA) was ‘failing to protect 

consumers from poor financial advice and its consequences.’7 

The report pointed out serious problems, including conflicts of interests, commission-based remuneration 

and the limited regulatory power of ASIC.  

It can be said the financial advice industry was used as a distribution and marketing channel for financial 

products to retail customers. There were limited regulatory requirements or assurances of advice quality. 

The framework at the time was premised on the disclosure of conflicts of interests, which resulted in 

inadequate protection for consumers. The financial incentives provided by some product providers led to 

biased and poor quality advice.  

The following table summarises the major financial collapses in Australia since 2006 and the scope, 

remuneration arrangements and impacts.  

Table 1 – Financial collapses in Australia between 2006 and 2010 

Company Year   Scheme  Commissions and Fees  Clients Affected Total Losses 

Westpoint 2006 Margin Lending 10% up front 
commission 

3,524 $388 million  

Bridgecorp 2007 Property 
Investment 

Unknown  14,500 $459 million  

Fincorp 2007  Property 
Investment 

$3 million in fees 8,102  $201 million  

                                                           
3
 Roy Morgan (2011) Retirement Planning Report, June 2011 and ISA estimates 

4
 Using ASIC Moneysmart superannuation calculator (Inputs: AWOTE, .5%, 40 year time span, starting balance $10k) 

5
 State Street and Center for Applied Research, The Influential Investor: How investor behavior is redefining performance, Nov 

2012, p 20, quoted in ASIC (2012) Future of Financial Advice: Best interests duty and related obligations, Dec 2012, p 5 

Roy Morgan (2013) Image of Professions Survey, April 2013. Quoted in Roy Morgan (2013) Superannuation and Wealth 
Management in Australia, Report 15, Dec 2013, p 50 
6
 Australian Securities and Investment Commission (2010) REPORT 224 Access to financial advice in Australia, Australia 

Government, Dec 2010, p 60 
7
 Parliament Joint Committee on Corporations and Financial Services, Inquiry into Financial Products and Services in Australia, 

November 2009 
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Company Year   Scheme  Commissions and Fees  Clients Affected Total Losses 

Opes Prime 2008 Non-standard 
margin loan, or 
‘equity finance 
scheme’ 

trail commissions of up 
to 0.75% to referring 
brokers 

1,200 retail 
customers 

up to $1 billion 

Storm Financial 2009 Margin lending/ 

Financial 
Planning 

6-7% upfront 
commission with two 
trail commissions of 
between 0.22 – 0.385% 
and 0.33% pa.  Volume 
based rebates also paid. 

14,000  $830 million  

Timbercorp / 
Great Southern 

2009 Managed 
Investment 
Schemes (MIS) 

10% up front 
commission, ongoing 
fixed based fee, and 
27.5% performance fee  

18,000 
(Timbercorp) 

47,000 (GS)  

$3 billion+ 

Trio/Astarra 2009 Corporate and 
Retail Super 

4% up front commission 

and 1.1% trail 
commission  

Additional volume 
rebates also paid to 
advisers   

6,000 approx.  $176 million   

Commonwealth 
Financial 
Planning Limited 

2009-
2010 

Financial 
Planning 

Unknown. But there was  
report of trailing 
commissions of 0.44% - 
0.83% 

1,127 clients 
receiving 
compensation 

$50 million in 
compensation. 
Actual losses 
unknown. 

A fully sourced and referenced version of this table is reproduced in Appendix 1  
 

 

In aggregate, these collapses resulted in total losses over $6 billion and affected over 120,000 Australians. 

However, there are many other pieces of research which have demonstrated the significant public policy 

problems caused by the existence of commissions and other forms of conflicted remuneration.  

3.2 Will FoFA laws prevent a future Storm occurring? 

Inquiries into the collapses of Storm, Opes and Trio revealed conflicted remuneration as a key element in 

the sale of financial products which would result in significant losses for many clients. Commenting on their 

participation in many of these inquiries, ASIC stated in their most recent submission regarding 

Commonwealth Financial Planning: 

“At the heart of these problems were conflicts of interest embedded in financial advice distribution 

and remuneration that led to poor quality and inappropriate advice.”8  

Inquiries into WestPoint and Trio specifically point to high commissions as a major contributor to the 

recommendation of the products.9 

                                                           
8
 ASIC (2013) Initial submission by ASIC on Commonwealth Financial Planning Limited and related matters, Senate inquiry into the 

performance of the Australian Securities and Investments Commission August 2013, p 5 
9
 Parliamentary Joint Committee on Corporations and Financial Services, Final Report:  Inquiry into the collapse of Trio Capital, May 

2012, p 30 and ASIC, Submission 378 quoted in Parliamentary Joint Committee on Corporations and Financial Services (2009), p 76  
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The specific details of the Storm Financial business model and collapse however, are cause for the greatest 

concern regarding the proposed changes to the current FoFA legislation. In broad terms, Storm Financial 

provided one-size-fits-all advice to all clients recommending lending against one’s home to invest in a 

managed investment product. An abridged version of the business model provided in the final report is as 

follows: 

“Typically [Storm] investors, who included retirees or people intending to retire in the near future, 

were encouraged to take out loans against the equity in their own homes in order to generate a 

lump sum to invest in the share market, via index funds (primarily Storm-badged Colonial First State 

managed funds and Storm-badged Challenger managed funds). Clients were generally then advised 

to take out margin loans to increase the size of their investment portfolio. 

Clients were charged an up-front fee of around seven per cent for the advice they were given by 

Storm. Before they became clients, they were required to participate in a number of “education” 

sessions. 

For those attendees who ultimately signed up to become Storm investment clients, margin loans 

were organised with a loan-to-value ratio (LVR) of around 80 per cent, with a buffer of 10 per cent. 

There were some variations in these figures, depending on the finance provider and individual 

contract, but as a generalisation Storm clients were put into margin loan facilities with more 

generous LVR and buffer provisions than was the industry standard.  

Storm tendered out the client's requirements to a number of banks with which it did business and 

claims to have made a selection on the basis of service and conditions offered. Home lending was 

organised through a range of banks; margin loans were largely (although not exclusively) through 

either Colonial Geared Investments, which is wholly owned by the CBA, or through Macquarie 

Investment Lending.”10 

The availability of generous and multiple forms of conflicted remuneration were undeniably a key 

motivating factor for the advisers involved. The proposed broad and numerous exemptions to the 

conflicted remuneration rules, coupled with weakened conduct requirements, will undoubtedly be 

exploited in the future if these amendments are passed.  

Table 2 – Conflicted Remuneration used in Storm Financial’s strategy 

Conflicted Remuneration used in Storm 
Financial’s strategy 

Are these payments allowed 
under current FoFA laws? 

 Will these payments be allowed 
under proposed amendments? 

Upfront & trail commissions on general 
advice including seminars 

No Yes 

Upfront & trail commissions No Yes
11

 

Ongoing asset-based fees (other than on 
leveraged amounts) 

No Yes 

Volume-based rebates on badged products No Yes 

Volume-based remuneration on leveraged 
products 

No Yes
12

 

                                                           
10

 Parliamentary Joint Committee on Corporations and Financial Services (2009) Final Report: Inquiry into financial products and 
services in Australia, Commonwealth of Australia, p 21-23 

11 Commissions/conflicted remuneration payments will be permitted via the general advice exemption, the client consents 

exemption, the volume rebates exemption, the execution only exemption (even if personal advice provided by another 
representative of the licensee) and the exemption for volume payments to bank staff 
12

 Commissions/conflicted remuneration payments on leveraged products will be permitted via the general advice exemption, the 
client consents exemption, the volume rebates exemption, the execution only exemption (even if personal advice provided by 
another representative of the licensee) and the exemption for volume payments to bank staff 
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Conflicted Remuneration used in Storm 
Financial’s strategy 

Are these payments allowed 
under current FoFA laws? 

 Will these payments be allowed 
under proposed amendments? 

Sales incentives for employed staff (i.e. 
bank staff) 

No Yes 

Firstly, exempting general advice would permit commissions on products such as the geared investment 

products which were integral to the Storm strategy, and promoted through the general education sessions. 

Secondly, the further exemption for execution-only services could reintroduce commissions for services 

such as those provided to Storm by the banks, even where personal advice is provided by another 

representative of the licensee. Further incentives include the volume-based shelf fees on products such as 

the geared investment products, while open-ended ongoing asset-based fees may incentivise non-

leveraged Funds Under Management (FUM) maximisation such as the 80 per cent loan-to-value ratio as 

occurred in the Storm strategy. Finally, Storm director Emmanuel Cassimatis argued at the inquiry that 

Storm clients were self-selecting.13 Such an opinion demonstrates that allowing an informed adviser and 

generally trusting client to ‘agree’ on the scope of advice can result in advice which falls a long way short of 

“best interests advice”.  

While it may be true that the existing FoFA laws will not prevent every instance of further financial collapse, 

by re-permitting conflicted forms of remuneration and lowering conduct requirements by removing the 

operative parts of the best interests duty, the likelihood of future scandals are considerably increased, 

some would say a certainty.  

3.3 Evidence regarding impact of commissions and conflicted remuneration 

“The financial advice industry has significant structural tensions that are central to the debate 
about conflicts of interest and their effect on the advice consumers receive. On one hand, clients 
seek out financial advisers to obtain professional guidance on the investment decisions that will 
serve their interests, particularly with a view to maximising retirement income. On the other hand, 
financial advisers act as a critical distribution channel for financial product manufacturers, often 
through vertically integrated business models or the payment of commissions and other 
remuneration-based incentives.” 14 

Parliamentary Joint Committee on Corporations and Financial Services (2009) Final Report: Inquiry into financial products and 

services in Australia, Commonwealth of Australia 

 

Sales commissions and other incentives between financial product providers and financial advisers remain 

the dominant remuneration structure in the financial advice industry. Many of these arrangements are 

underpinned by vertically integrated product and advice businesses. According to ASIC, ‘85 per cent of 

financial advisers are associated with a product manufacturer, so that many advisers effectively act as a 

product pipeline for a product manufacturer.’15 A 2011 ASIC review of the top 20 advice licensees found 

that the majority indicated that they ‘remunerated their advisers based on the volume of financial products 

sold,’ with 90 per cent of total licensee remuneration paid as commissions and asset-based fees from 

product providers and only 10 per cent paid directly by clients.16 The same survey found that despite all 

licensees using relatively large approved product lists (the median number of products on APL was 400) 

                                                           
13

 Ibid., p 28 
14

 Ibid., Paragraph 5.6  
15

 ASIC (2009) Submission to PJC Inquiry into Financial Products and Services, August 2009, p 110 
16

 ASIC (2011) Report 251 Review of financial advice industry practice, September 2011, p 11 
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“there remained a tendency to concentrate product recommendations into a few key products.”17 Around 

95 per cent of funds in platforms with wrap structures are held in the top three products, while around 60 

per cent of all funds are in the top three retail superannuation products.18 

This concentration in product recommendations is reflected in the revenue streams of the licensees. 

Ongoing commissions from the top three products represented over a third (37 per cent) of all ongoing 

fees while up-front commissions on the top three products generated nearly half (43 per cent) of all up-

front commissions.19 A more recent survey of the next 21 to 50 largest licensees found consistent results 

with a higher proportion of revenue from fees paid directly by clients (36 per cent). 20  

In relation to superannuation, Roy Morgan research has found that over the past seven years financial 

planning groups associated with the ‘Big Six’ fund managers (ANZ/ING/OnePath, AMP and AXA (now 

merged), CBA/Colonial First State, NAB/MLC, and Westpac/BT) have been consistently increasing the 

allocation of their sales to their own super products from 71 per cent in 2006FY to 77 per cent in 2013FY.21 

Of all the superannuation products sold through the major planning groups, only seven per cent are held by 

fund managers who do not pay commissions (six per cent to industry funds and one per cent to public 

sector funds).22 

These systemic conflicts significantly erode the quality of advice, which will not improve until the 

commissions and other incentives which underlie these conflicts are removed from the financial advice 

industry.  

Research over the past few years has shown that an unacceptably high proportion of financial advice 

continues to be of poor quality. In 2003, an ASIC survey found only 50 per cent of financial advice was at an 

acceptable level.23 In 2012, only 58 per cent of retirement advice surveyed was at an acceptable standard.24 

The main features of poor advice in the surveys were (i) inadequately assessing or addressing the client’s 

personal circumstances, needs or objectives; (ii) conflicted remuneration structures (e.g. product 

commissions and percentage asset-based fees) affecting the type of advice and recommendations, and the 

quality of advice given; and (iii) failing to provide adequate justification for recommendations. 

 In 2006, ASIC found that superannuation advice was three to six times more likely to be unreasonable in 

the presence of a commission or the recommendation of an associated product. 25 A follow-up investigation 

into retirement advice in 2012 found that the scoping of advice was only adequately disclosed in half of all 

advice examples where limited advice was provided, while in ‘several instances, particular topics were 

excluded from the scope of the advice, to the potential benefit or convenience of the adviser, and to the 

                                                           
17

 ASIC (2011) Report 251 Review of financial advice industry practice, September 2011, p 7 

http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/rep251-published-13-September-2011.pdf/$file/rep251-published-13-
September-2011.pdf  
18

 ASIC (2011) Report 251 Review of financial advice industry practice, September 2011, p 12 
19

 ASIC (2011) Report 251 Review of financial advice industry practice, September 2011, p 12  
20

 ASIC (2013) Report 362 Review of financial advice industry practice: Phase 2, July 2013, p 12 
21

 The annual allocations have been 71 per cent in2006, 73 per cent in 2007, 74 per cent in 2008, 73 per cent in 2009, 72 per cent in 
2010, 77 per cent in 2011, 75 per cent in 2012, and 77 per cent in 2013. Roy Morgan Wealth Management Reports, 2007 to 2013 

The most recent data is published in Roy Morgan (2013) Superannuation and Wealth Management in Australia, Report 15, Dec 
2013, p 48. Note: 2010 data is for the calendar year 
22

 Roy Morgan (2013) Superannuation and Wealth Management in Australia, Report 15, Dec 2013, p 49 
23

 ASIC (2003) Report 18 Survey on the quality of financial planning advice, 5-6 
24

 ASIC (2012) Report 279 Shadow shopping study of retirement advice, p 8 
25

 ASIC (2006) Report 69 Shadow shopping survey on superannuation advice, p 8. Note: ASIC (2006) Report 69: Shadow shopping 
survey on superannuation advice, April 2006, did not publish advice quality measures equivalent to ‘adequate’ or ‘acceptable’. 
However, it did find that 21% of advice was not compliant with the law and that in 46% of cases where a Statement of Advice was 
required to be provided, it was not 

http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/rep251-published-13-September-2011.pdf/$file/rep251-published-13-September-2011.pdf
http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/rep251-published-13-September-2011.pdf/$file/rep251-published-13-September-2011.pdf
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significant detriment of the client.’26 Last year, an ASIC study of advice regarding retail structured products 

found only half of the advice to have a ‘reasonable basis’. In addition, two thirds of the advice featured a 

‘narrowing of the scope of advice to a single structured product’ with little or no consideration of 

alternatives strategies/products and ‘inadequate consideration of the client’s needs and relevant personal 

circumstances.’27 

In the market for life insurance, commission structures do not just lead to biased advice. Commission 

structures result in excessive churn of life insurance policies, with clients often recommended into more 

expensive polices with no increase in cover. There are documented instances in which this was found to 

occur without the client’s personal circumstances being taken into account and often executed through the 

falsification of client information.28 According to the estimates of members of the Financial Services Council 

(FSC), ‘around one in six (and as many as one in three) new business applications for life insurance may be 

existing policies moved from one insurer to another.’ Moreover, ‘this practice is not in the best interest of 

consumers as it inevitably leads to an overall increase in the cost of insurance for all policyholders’.29 

In 2007, the Financial Services Authority (FSA) in the UK found that the retail investment market suffered 

from similar market failures to those documented above. This was addressed by a best interests duty and 

fee-for-service based remuneration.30 In 2010, the FSA banned all conflicted remuneration from Dec 31, 

2012, stating that ‘There is a need to reconnect the adviser and client, where one pays for the services of 

another, and without the distraction of commission. Only then can consumers have real confidence and 

trust in the advice they are receiving.’31 

3.4 Evidence regarding consumer advice needs 

The provision of financial advice in Australia is inadequate, especially considering the increasing retirement 

savings held by Australians due to superannuation. At a national level, a 2013 survey of 1000 Australians 

found only 15 per cent of respondents to be using a financial adviser.32 Industry modelling estimates that 

the proportion of the adult population receiving advice has fallen 20 per cent in the last five years.33 

Looking more closely, research has found that advice is predominantly accessed by the wealthy segments 

of society. Australians earning over $150,000 are two-and- a-half times more likely to be receiving advice 

than those earning under this amount34, while Roy Morgan has found that 50 per cent of advice is provided 

to the wealthiest 20 per cent. 35 This has increased consistently from 46 per cent in 2009.36 A 2010 review of 

                                                           
26

 ASIC (2012) Report 279 Shadow shopping study of retirement advice, p 12-13, and p 36 
27

 ASIC (2013) Report 377: Review of advice on retail structured products, Dec 2013 p 13-15 
28

 Peter Kell (2013) FoFA and the new reality, speech at Money Management and Financial Services Council (FSC) Breakfast Series, 
12 March 2013. 
29

 FSC Consultation Paper (2012) Replacement Business Framework, 3 April 2012, p 3 
30

 Financial Services Authority (2007) Discussion Paper 07/1: A Review of Retail Distribution 
31

 Financial Services Authority (201) FSA publishes rules on adviser charging FSA/PN/056/2010, 26 Mar 2010. Note: a limited 
exception is applied to stand alone personal risk products which have no investment component. These are called ‘pure protection’ 
policies 
32

 Blackrock (2013) Investor Pulse Survey. This finding is consistent with other findings which survey financial advisers and 
accountants as separate categories. See for example ANZ (2011) Adult Financial Literacy in Australia, p 33, finds 18% of the 3500 
surveyed adults had used a financial planner or adviser (not including accountants) in the 12 months to August, 2011, and the 
Investment Trends Advice & Limited Advice Report September 2013, estimates 14%, p 13 
33

 Investment Trends (2013) Advice & Limited Advice Report September 2013, p 13 
34

 Blackrock (2013) Investor Pulse Survey 
35

 Roy Morgan (2013) Superannuation and Wealth Management in Australia: An analysis of consumer behaviour, advice and fund 
performance, p 19 
36

 Roy Morgan, Superannuation and Wealth Management in Australia: An analysis of consumer behaviour, advice and fund 
performance, Reports 11 (2009), 12 (2010), 13 (2011) and 15 (2013) 
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access to financial advice in Australia found that the low level of advice provision is ‘not due to a mismatch 

between the areas of advice consumers want, and the areas of advice financial planners currently 

address.’37 Rather, the low level of advice provision is due to mismatches between the types of advice 

sought, how advice is provided, the cost of advice and the perceptions of the advice industry. 

Advice is mostly commonly sought around defined “trigger points” such as purchasing a home or nearing 

retirement age.38 Consequently, the most sought-after type of advice is “piece-by-piece” advice, especially 

for those who have not seen an adviser previously.39 Yet, only 27 per cent of advisers promote the 

availability of piece-by-piece advice to their clients40, with such transactional advice models not having the 

ongoing fees which are embedded in ongoing advice arrangements. In addition, the most recent 

Investment Trends survey found that 83 per cent of respondents preferred paying a flat-fee or hourly rate 

for financial advice.41 This is in stark contrast to the remuneration breakdown document above with 90 per 

cent of total licensee remuneration paid as commissions and asset-based fees from product providers. 

In 2012, a State Street survey found that about two-thirds of investors do not believe that advice providers 

act in the best interests of their client.42 A Roy Morgan survey conducted in April 2013 ‘showed that only 25 

per cent of the population rated financial planners as either “Very High” or “High” for ethics and honesty’.43 

This low rating of the ethics and honesty of financial planners remained unchanged since it was first tracked 

in 2009. Asked what makes you distrust a financial adviser, 87 per cent of the respondents in an Investment 

Trends survey stated fees and conflict of interests.44 Industry research from last year found that “only one 

in three (34 per cent) Australians know where to find a financial planner they can trust”45 and that the poor 

perception and experience of financial advice was the most common reason (49 per cent of 2409 

respondents) why respondents would not look for a new adviser.46 

3.5 Behavioural economics and the inadequacy of disclosure as the basis of the 
regulatory settings 

The FoFA legislation was influenced by global advances in financial services reform following the Global 

Financial Crisis (GFC), a better understanding of behavioural economics and a view that disclosure alone is 

not enough to protect consumer interests.  

The Parliamentary Joint Committee on Corporations and Financial Services Inquiry into Financial Products 

and Services in Australia provided much of the foundations of the FoFA reforms. The final report gave 

extensive consideration to the effectiveness of disclosure in relation to consumer protection.  
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“The complexity of investment strategies leaves the prospect of clients determining the quality of 

financial advice they receive, through the filter of personal knowledge, beyond the capacity of 

many. Most clients quite legitimately trust in the knowledge and professionalism of their financial 

adviser to provide them with good advice, and do not have the confidence in their own 

understanding of the subject to challenge the advice they are given. Therefore the regulatory 

system should, to a reasonable extent, protect consumers from poor advice, rather than relying on 

consumers being sufficiently financially literate to determine for themselves whether their 

adviser's recommendations are in their interests.”47 

Other evidence suggested that there are inherent limitations on what disclosure can do to protect 

consumers, no matter what the disclosure regulations provide for in terms of brevity and clarity. ASIC’s 

submission suggested that  'disclosure can be an inadequate regulatory tool to manage the conflicts 

of interest created by commissions'.  

They indicated that this is due to 'the strength of the conflict and consumers‘ difficulty in understanding 
their impact'.

  
In evidence ASIC commented on the difficulty of ensuring that complex remuneration 

structures are clearly disclosed: 

“...when you have multiple types of remuneration that are predominantly paid by the product 
manufacturer to the adviser and to the licensee for the sale of that product, on top of volume 
bonuses and potential conferences that you can go to, that complexity leads to the consumer‘s 
lack of understanding of how much it is costing them at the end of the day. So you do come across 
people who believe to a large degree that, because they have not written a cheque, they have 
not had to pay for the advice that they have received.”48 

More recent research in Australia and overseas has also found that people can be readily confused, and 

therefore vulnerable to misleading advice49, and that without an understanding of how consumers receive 

and process information, greater disclosure can be ineffective or even counterproductive in relation to 

consumer protection. 50 

A number of surveys have found that Australians have relatively low levels of financial literacy, with less 

than half of those in most surveys feeling confident in participating in the financial system.51  However, 

when seeking advice, quite possibly to remedy their situation, consumers are also poor at judging the 

independence of advisers52  and the quality of advice.53 

3.6 The genesis of the FoFA reforms  

The sales-driven culture of the financial advice industry pre-FoFA, which created an environment where 

these numerous and large-scale financial scandals were possible, called for swift reforms. Following various 
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parliamentary inquiries54, the Government announced an intention to undertake a series of reforms to 

financial advice laws55, and then embarked on extensive consultations with industry on the detail of policy 

settings and the drafting of the reform measures. The legislation was then introduced in two main Bills in 

2011.56  

The FoFA legislation contains a number of interdependent components to improve the quality and 

availability of financial advice. ISA has always advocated strongly for the FoFA reforms, including the best 

interests duty, the ban on conflicted remuneration and the opt-in and transparent disclosure of ongoing 

fees.  ASIC’s regulatory power was also extended in relation to refusing, cancelling or suspending a licence 

or banning an individual in circumstances in which they are likely to contravene their obligations. 

Importantly, the imposition of personal advice obligations on the individual provider of advice facilitates 

ASIC’s power to administratively ban individuals.  

The FoFA reforms were intended to assist in transforming the financial planning industry to a professional 

footing. According to research commissioned by ISA from Rice Warner Actuaries, the FoFA reforms will 

have an unambiguously positive impact on the affordability and provision of financial advice and a very 

positive impact on the future level of superannuation and other savings.57  

ISA notes that over the past year many financial planning businesses have demonstrated a strong 

commitment to improving standards, ensuring that conflicted forms of remuneration are phased out, and 

to building the professional basis of financial planning. The FoFA reforms have supported these efforts and 

ensure that minimum conduct requirements for providers of financial advice are significantly raised. It will 

undermine, if not jeopardise, the professional ambition of financial planners if product providers are able 

to recommence the practice of providing volume-based payments to incentivise the sales of their products. 

4. The FoFA legislation 

Commenced on 1 July 2013, the aim of the FoFA laws is to make sure consumers can obtain quality, 

impartial financial advice at a reasonable price.  

The objectives of the reforms are to improve the trust and confidence of Australian retail investors in the 

financial services sector and improve access to advice. 

Notably the legislation:  

 Introduced a best interests duty requiring that financial advice be in the best interests of the client 

 Prohibited sales commissions and other forms of conflicted remuneration for new clients 

 Required advisers to seek biennial client approval to charge ongoing fees (the ‘opt-in’ requirement)  

 Prohibited sales commissions on life insurance inside super 
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5. FoFA Streamlining Proposals 

5.1 Intention to implement legislative components of the proposals via regulation 

The material released for Exposure Draft includes a set of amendments to the FoFA Regulations and to the 

FoFA legislative provisions. The Government has announced that it will move to make almost all of its 

proposed changes by way of Regulation before any legislation is debated or passed. However, draft 

regulations have not been released in relation to the “legislative” amendments, which represent the more 

significant aspects of the Government’s proposals, including: 

 Removing the catch-all provision from the best interests obligation 

 Facilitating the provision of scaled advice 

 Amending the application of the ban on conflicted remuneration  

 Removing the opt-in requirement  

 Removing the requirement to provide an annual fee disclosure statement to clients in ongoing fee 

arrangements prior to July 2013 

The Minister’s Explanatory Statement states: 

“As outlined above, the proposed Regulation will mirror the changes to the primary legislation to 

the extent allowed under the regulation-making powers in the Act. For the purposes of 

consultation, please provide comments on the draft legislative amendments.  

Incorporating these amendments into this Regulation will provide certainty to industry until the 

primary legislation can be put in place, and the amendments repealed following commencement of 

the Corporations Amendment (Streamlining of Future of Advice) Bill 2014.” 

However, ISA submits that rather than provide certainty, following this course of action is likely to create 

substantial confusion and uncertainty, for two reasons. 

Firstly the regulatory powers could be challenged as the Government will be relying on provisions which 

allow the Minister to make exceptions only in ‘prescribed circumstances’ or a ‘particular situation’. The 

Parliament would probably not have envisaged the provisions would be used to provide wholesale 

industry-wide exemptions. ISA has sought legal advice on the issue of whether the regulation making 

powers included in the FoFA legislation, on which the Government would need to rely, would support the 

making of regulations to implement the legislative amendments pre-emptively, as proposed. This advice, 

provided by the law firm Arnold Bloch Liebler, unequivocally states that such regulations would be at risk of 

being found to be invalid. As a finding of invalidity operates retrospectively, this would leave any advice 

provider who relied on the regulations at risk of being found to have acted unlawfully. 

 “‘A court declaration of validity would operate retrospectively. This means, for example, financial advisers 

who relied on the obligations could be found to have acted unlawfully. 

The regulations would therefore create significant uncertainty and could well become the subject of 

protracted litigation between financial advisers and their clients, for example in an investor class action.” 

Legal advice, Arnold Bloch Liebler  - See Appendix 2 

Secondly, given the substantial debate around the appropriate policy settings, the regulations are at risk of 

being disallowed by the Senate. 

The only mechanism which will deliver a certain outcome is for the proposals to be legislated by the 

Parliament, and subjected to the scrutiny and debate which is inherent in the democratic process. ISA 

submits that given the extensive consultation, debate and scrutiny of the original FoFA legislation and the 

substantial concessions which were made to pass the FoFA reforms through the last hung Parliament, it is 

appropriate that Parliamentary approval be sought for the significant changes proposed.  
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Certainly, we submit that if certainty for industry is the desired objective, implementing the proposed 

amendments by making regulations is likely to produce the opposite effect. 

In addition, by way of process, we strongly submit that it is impossible for interested parties to properly 

comment on the drafting of regulations based on the items in the Exposure Draft Bill. If the Government 

intends to proceed with making regulations on the “legislative” amendments, it is imperative that draft 

regulations be released. Especially given that the regulation making power is not unlimited, the proposed 

drafting of regulations is critical to enable parties to comment on the validity of the proposed regulations 

and to flag drafting errors or unforeseen consequences caused by the manner of drafting. 

5.2 Cost vs benefit of proposed changes 

The amendments detailed below will effectively repeal the best interests duty, remove the opt-in 

requirement and relax the ban on commissions in a number of areas. Treasury has estimated that the 

amendments will save the industry $190 million a year.58 This estimate of industry saving is consistent with 

the previously published annual savings of $187.5 million per year estimated by Rice Warner Actuaries.59  

The Treasury estimate does not quantify any benefit or costs for consumers. The Rice Warner analysis on 

the other hand, finds that the benefits to consumers are more than twice that of the cost to industry over 

the next 15 years. In total, the benefits of the FoFA reforms are estimated to be $6.8 billion, far exceeding 

the cost of $2.4 billion over the next 15 years.  This saving is consistent with another estimate of $6.6 billion 

in annual commissions paid by super members and consumers of financial products per year prior to 

FoFA.60 

Modelling of the FoFA reforms also highlight benefits in addition to the savings to super members and 

consumers of financial products. Rice Warner Actuaries predict that by 2027 the FoFA reforms will: 

 Boost Australians’ savings under advice by $144 billion 
 Reduce the average cost of advice from $2,046 (before the reforms) to $1,163, and  
 Double the provision of financial advice from 893,000 pieces to 1.88 million pieces61 

5.3 Regulatory Impact Statement 

ISA believes the options stage RIS is wholly inconsistent with the guidelines in the Best Practice Regulation 

Handbook62 

Specifically the Options Stage RIS does not provide rigorous evidence based assessment of the proposals. 

The handbook states that (emphasis added): 

“Best practice regulation-making 

1.11 While regulations are necessary for the proper functioning of society and the economy, the 

challenge for government is to deliver regulation that is:  

a. effective in addressing an identified problem 

b. efficient in maximising the benefits to the community, taking account of the costs. 

1.12 Government intervention should lead to an overall improvement in community welfare. 
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1.13 Determining whether regulation meets the goals of effectiveness and efficiency requires a 

structured approach to policy development that systematically evaluates costs and benefits.” 

Although the Government’s proposals are deregulatory in nature they represent a government policy 

intervention which will have measurable impacts on business, community, and the economy. 

The regulation of financial advice is systemically important in Australia’s finance system through promoting 

efficient and fair market conduct. The system is characterised by a fundamental information asymmetry 

between advisers and many retail investors. Without effective and efficient regulation these information 

asymmetries may lead to detrimental outcomes.  

The regulatory settings for financial advice are especially important as superannuation constitutes around 

60 per cent of funds under management in advisory practices. The security and performance of these 

savings will directly impact on retirement income adequacy and long term age pension outlays. 

ISA notes that the Government has chosen not to undertake a full Regulatory Impact Assessment (RIA) as 

its proposals are election policies. Given the systemic importance of these changes the Government should 

undertake a full RIA which would include consideration of alternative policy options which may be 

preferable. 

Assessment of impacts in the Options Stage RIS 

The Option Stage RIS needs significant improvement to achieve the Best Practice Handbook guidelines 

which state63: 

“Element 4: Impact analysis—costs, benefits and risks 

7.40 A details-stage RIS should contain a comprehensive assessment of the expected impact 

(costs and benefits) of each identified option. The RIS should provide the net benefit of each option. 

Your objective here is to inform decision-makers of the likely merits of available options, and 

thereby inform their decision. The impact analysis in the details-stage RIS should be informed by the 

options-stage RIS and the results of subsequent consultation on the proposed options.  

7.41  When analysing each option, you should consider who would be affected if the option were 

implemented, what costs, benefits and, where relevant, levels of risk would result, and how 

significant they would be. Where possible, quantify the impacts; at a minimum, your analysis should 

attempt to quantify all highly significant costs and benefits. All assessments of costs and benefits, 

whether quantitative or qualitative, should be based on evidence, with data sources and 

assumptions clearly identified.  

7.42 Where it is not possible to quantify impacts, qualitative analysis may be acceptable as long 

as you clearly set out the reasons why the impacts are not quantifiable.” 

The Options stage RIS is not suitable for decision making as it currently does not adequately assess the 

costs of the intervention, the risks involved and their significance. Further the options stage RIS does not 

adequately identify data sources and assumptions for the estimated benefits and their incidence.  

Section 2.15 of the OBPR Handbook specifically recommends both positive and negative effects to be 

quantified in monetary terms where possible as well as impacts on competition. 

ISA would note that there is robust information available in the public domain to assess the benefits of the 

reforms including a high level cost benefit analysis undertaken by Rice Warner Actuaries64. 
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The Options Stage RIS assessment of individual measures glosses over potentially detrimental outcomes 

from the regulatory changes or ignores them completely.  

As a consequence the Options Stage RIS provides an unbalanced assessment of the reforms and does not, 

in its current form, allow decision makers to assess whether the savings to business from the proposed 

reforms exceed the potential consumer detriment. Without such an assessment a manifestly poor 

economic and public policy outcome will almost certainly eventuate. 

ISA notes that 11 of the 16 measures do not have a quantifiable compliance cost saving. For these 

measures any consumer detriment from the measures will result in an unambiguously detrimental public 

policy outcome. In ISA’s view most if not all of the 11 measures without a quantifiable business cost saving 

will result in detrimental outcomes for consumers. 

To assist in the preparation of a better quality details stage RIS ISA makes the following comments: 

Table 3: Regulatory Impact Statement 

Issue RIS Comment 

Economic and competition impacts The RIS should include an assessment of the economic and 

competition impacts from the changes in isolation and in combination. 

The proposed changes will re-permit the payment of currently 

prohibited conflicted remuneration through a number of channels. 

The availability of such incentives will undermine merit based product 

selection. They may distort advice leading to a narrowing of products 

which an adviser is prepared to recommend. This will impair 

competition and could lead to sub-optimal product recommendations 

to retail investors who would bear the cost through lower investment 

returns and potentially inappropriate exposure to risk. 

Further the availability of conflicted revenue channels will reverse 

pressure on the industry to operate their business transparently on a 

fee for service basis. This is likely to lead to an increase in the cost of 

advice for consumers and reduce the capacity for consumers to assess 

value for money for advice services between providers. 

Sections of the industry will not be prepared to pay conflicted 

remuneration and their products may be excluded from adviser’s 

product considerations.  As a consequence product recommendations 

risk not being made on merit. This will reduce competitive pressures in 

the market place resulting in less product innovation. 

Increased costs (and lower net investment returns) for consumers will 

flow through directly to reduced retirement savings. This will result in 

a lower standard of living in retirement and greater pressure on the 

taxpayer funded age pension. 

The proposals will also reduce the legal obligations in respect to the 

Best Interest Duty and allow advisers to limit the scope of advice.  

These changes could expose consumers to greater risks and impact on 
competition by narrowing advice in an anti-competitive way (for 
instance narrowing the scope of advice such that there is no 
comparison of an investor’s existing product and an alternative 
product). 
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Issue RIS Comment 

Remove opt-in requirements. The removal of the opt-in requirements will have a number of potentially 
negative impacts. 

Rather than reducing the cost of advice it will likely increase costs due to the 
capacity of advisers to earn revenue from disengaged clients for which no 
service is being provided. 

Ongoing asset based fees are up to 17 times more costly
65

 than fee for service 
alternatives. The RIS can quantify this cost by using and average account 
balance and projecting the actuarial cost of an ongoing fee for the proportion 
of disengaged members

66
 who would otherwise their fees automatically 

cease with the opt-in trigger.  

The risk of this measure is significant due to the possible negative impacts on 
retirement savings for individuals and long run age pension outlays for 
Government. Both of these impacts could be quantified using Treasury’s 
RIMHYPO and RIMGROUP models with sensitivity analysis. 

The removal of the opt in is also likely to reduce the provision of lower cost 
scaled advice by advisers who will be incentivised instead to offer opaque 
ongoing service arrangements in full knowledge that fees can continue to be 
charged even when no service is actually provided. 

 As noted above some sections of the industry will not permit ongoing fee 
deductions from member accounts thus impacting on merit based product 
selection and competitive dynamics. 

Limit the annual fee disclosure 
requirements to be for prospective 
clients only. 

Limiting fee disclosure to new clients only is likely to reduce positive action by 
consumers to terminate or negotiate better fee arrangements with their 
adviser. This could also be quantified as a consumer cost in the RIS using 
assumptions about what proportion of consumers who would otherwise opt-
out following fee disclosure and what the fees would otherwise be. Sensitivity 
analysis would be appropriate. 

Removal of the ‘catch all’ provision 
in the best interests duty. 

The removal of the provision may impact on the thoroughness and care 
exercised by advisers when preparing advice. Consumers may be 
disadvantaged if it results is advisers delivering poorer advice. It could 
increase the likelihood of misselling and inappropriate advice. The potential 
costs of this measure are difficult to quantify but it could increase the risk of 
financial advice scandal with accompanying losses. 

Explicit provision of scaled advice. Allowing advisers to negotiate the scope of advice could result in a diminution 
of competition and a narrower range of product offerings to consumers. To 
the extent that it facilitates the recommendation of more costly products 
there is a consumer cost. For example the provision may allow an adviser to 
provide advice to transfer a superannuation interest to a Choice super 
product without explicitly considering the cost of a MySuper product which 
they may currently be invested in. The average fee differences between these 
products coupled with a hypothetical balance could be used to quantify 
potential consumer detriment. 
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Issue RIS Comment 

Limit the ban of commissions on 
risk insurance to circumstances 
where no personal financial advice 
has been provided, specifically 
where automatic cover is provided 
under a default (MySuper) fund. 

There is no business compliance benefit from this measure, however there is 
a significant consumer cost since the price of risk insurance with adviser 
commissions is significantly more than without even after allowing for fee for 
service advice alternatives. A consumer impact can be quantified by taking 
the actuarial value of a typical 30% commission on a risk product through to 
retirement and comparing to a fee for service or intra-fund advice alternative. 
Sensitivity analysis would be appropriate to determine aggregate consumer 
impacts depending on take-up. Additional second round effects occur since it 
may incentivise the recommendation of a Choice super product over a 
cheaper MySuper alternative where the commissions on the packaged risk 
are not permitted. 

Exempt “general advice” from 
definition of “conflicted 
remuneration”. 

The consumer costs of this measure are difficult to quantify, however it may 
have a number of detrimental effects on consumers including: 

 Incentivising planners to only provide general advice rather than 
personal advice (where conflicted remuneration is generally 
prohibited) even when personal advice may be more appropriate; 

 Reduce the capacity of consumers to evaluate the suitability of 
products as the advice is not tailored to their circumstances; 

No requirement for advisers to disclose commissions accruing on products 
sold through general advice . 

Clarify the exemption from the ban 
for execution-only services.  

There is no business compliance benefit from this measure, however it may 
involve significant consumer detriment through the payment of commissions 
on advice simply through separating the advice and execution functions. 
Employees could work in tandem to maximise commission revenue for each 
other by splitting functions. 

That the training exemption permits 
training expenses related to 
conducting a financial services 
business, rather than just the 
provision of advice.  

There is no business compliance benefit from this measure, however it will 
increase the flexibility of financial services businesses to link advice provision 
to training rewards (such as conference attendance and accommodation) not 
necessarily related to advice services. 

Amendments to volume-based 
shelf-space fees. 

There is no business compliance benefit from this measure, however it will 
adversely affect consumers as it will permit the payment of volume bonuses 
through platforms. It may result in consumers being placed in more costly 
products because there is a financial incentive for the adviser to do so.  Such 
wholesale commissions are not disclosed to consumers and represent a cost 
which they bear through lower investment returns. Volume based shelf fees 
can be quantified. 

Clarify the definition of intra-fund 
advice. 

There is no business compliance benefit from this measure. ISA does not 
believe there is any significant consumer cost. 

Grandfather existing remuneration 
from the ban on conflicted 
remuneration. 

There is no business compliance benefit from this measure however there is a 
clear consumer cost similar to the effects from the repeal of Opt-in. Under 
the proposal commissions will continue to be paid to an adviser if they change 
jobs and move to a new licensee rather than clients being given the 
opportunity to consider better value alternatives. The cost can be quantified 
by assessing the extent of adviser turnover, average ‘book size’ and 
quantifying the fee impact from different fee structures that would otherwise 
be offered (including those who wish to opt-out of any ongoing fee 
arrangement) 
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Issue RIS Comment 

Explicitly recognise that a 
“balanced” remuneration structure 
is not conflicted remuneration. 

There is no business compliance benefit from this measure however there is a 
clear consumer impact (assuming full pass through of the cost of a volume 
incentive) equal to 10% of the payroll of bank aligned financial planners. The 
impact of this can be actuarially determined over a working life. 

Allow bonuses to be paid in relation 
to revenue that is permissible under 
FOFA. 

There is no business compliance cost benefit from this measure but this will 
allow volume  rebates to be paid from platforms direct to advisers. The cost 
of such bonuses will ultimately be borne by consumers through lower 
investment returns. The impact of this can be actuarially determined over a 
working life.  

Allow banks to continue to take 
advantage of the basic banking 
carve-out, even when providing 
financial advice on other products. 

There is no business compliance cost benefit from this measure but could 
affect the quality of advice by allowing conflicted basic products to be 
packaged with otherwise exempt products. The commissions on basic banking 
products could be structured to maximise packaged benefits. The impact of 
this is difficult to quantify but it could facilitate  practices used in previous 
financial advice scandals. 

 

5.4 Proposed changes to the best interests obligation 

The Government has proposed to make a number of changes to the “best interest duty” which, along with 

the ban on conflicted remuneration, was a key pillar of the FoFA reforms. The introduction of the duty was 

aimed at raising professional standards and by doing so, increasing consumer trust and confidence in 

financial advice. The Government’s reason for proposing changes to the duty is to ‘reduce compliance costs 

for small business, financial advisers and consumers who access financial advice67’.  

However, the proposed amendments will substantially lower the conduct obligations for providers of 

financial advice and will no longer require an adviser to act in the best interests of their client. ISA strongly 

contends that it would be counterproductive to seek to increase access to financial advice if that advice is 

of a lower standard and is not in the client’s best interests.  

Our comments on the changes are summarised in table 4: 

Table 4 – Proposed changes to the best interests duty 

Change Background/ impact 

Removing the requirement for 
planners to consider a client’s 
best interests by removing 
sections 961B(2)(g) and 961E 

If (g) is removed, planners will be able to meet the best interests duty 
without having to act in, or even consider, the client’s best interests.  
While the advocates for this change argue that (g) is a “catch all”, the 
other six steps in (a) to (f) of the best interests duty do not mention 
the client’s best interest but rather deal with process-related steps. 
S961E states that the adviser’s conduct will be judged by what a 
“reasonable adviser” would do. Its deletion deprives a provider of 
advice of any legislative guidance as to the level of conduct against 
which their conduct will be judged. 

Reducing planners’ responsibility 
to investigate client 
circumstances by removing 
section 961B(2)(a) and replacing 
it with a new section 961B(2)ba) 

This significantly narrows the adviser’s responsibility for investigating 
the client’s needs and circumstances – no explanation is provided in 
the explanatory memorandum for this change. The drafting means 
that a “fact find” will only be required on the defined subject matter of 
advice and information “provided” by the client. 
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Change Background/ impact 

Clients and advisers are to 
“agree” on the scope of advice 

This proposed change would mean that if the “agreed” scope of advice 
is not in the client’s best interests, the planner will not be responsible. 
Determining the scope of advice is arguably the most important aspect 
of providing financial advice. This is like a doctor being able to avoid 
responsibility for diagnosing a patient by getting the patient’s 
agreement on the symptoms to be treated. Given the disparity in 
knowledge between financial planners and their clients, “agreement” 
would be open to abuse. This results in a weaker obligation than what 
pre-existed FoFA when an adviser could not use client “agreement” to 
narrow their legal duties. 

 

Removal of (g) effectively repeals the best interests duty 

The construction of the best interests duty in s961B includes two subsections. Subsection (1) creates the 

principles-based obligation for an advice provider to act in their client’s best interests. Subsection (2) 

creates a “safe harbour” – a set of steps, which if a provider can show they have followed, is proof that 

they have acted in the client’s best interests. At the time the original drafting of the obligation was being 

consulted upon, ISA strongly favoured the inclusion only of subsection (1). However, the safe harbour was 

included as it was the preference of most of the industry to have more certainty about expected conduct.68  

However, it is unusual for a best interests obligation to specify a finite number of steps as a safe harbour – 

these are more typical of a “duty of care”. The steps in subsections (a) to (f) are of course important and 

relevant to the financial planning process, but they fall short of requiring advice in the client’s best 

interests. The steps in (a) to (f) do not even mention a client’s best interests.  Further, the proposed 

deletion of s961E deprives a provider of advice of any legislative guidance as to the level of conduct against 

which their conduct will be judged. 

We attach legal advice we have obtained from Arnold Bloch Liebler which concludes that the 

regulations/proposed legislation are: 

 Inconsistent with the nature of a best interests duty 

 Would significantly reduce the protection that the duty  affords to clients of financial advisers 

 Do not eliminate the legal uncertainty associated with financial advisers; and 

 Do not eliminate the legal uncertainty associated with financial advisers attempting to reduce the scope 

of the duty by agreements with their clients 

Legal advice, Arnold Bloch Liebler  - See appendix 2 

The industry has raised significant concerns that (g) gives rise to legal uncertainty due to its open-ended 

nature. Given that one of the core objectives of the reforms was to improve the quality of advice and raise 

the professionalism of financial planning, it would be concerning if the new requirements did not 

necessitate some adjustments in the industry. Indeed, it will inevitably take some time for the industry to 

adapt to the new higher conduct obligations to require “best interests advice” The new requirements 

should be given an opportunity to be fully implemented and we strongly contend that it would be 

premature to set about any changes to the duty after less than a year since the commencement of the 

requirements. 
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However, if the “safe harbor” is amended as proposed in the Exposure Draft, and includes only process 

based steps with no requirement for the adviser to exercise any professional judgment, it will fail to require 

advice in a client’s best interests. 

‘Agreement’ on scope can allow advice not in client’s best interests  

The Exposure Draft also proposes the insertion of a ‘note’ as s961(4A) which provides as follows: 

“Client seeks scaled advice 

(4A) To avoid doubt, nothing in subsection (2) prevents a client from agreeing the subject matter of 

the advice sought by the client with the provider.” 

The Draft Explanatory Memorandum explains that the inclusion of this wording in the duty is intended to 

‘better facilitate the provision of scaled advice69’. However, this wording is highly problematic. The wording 

appears to allow agreement on a scope of advice which a reasonable adviser would know is not in the 

client’s best interests. The drafting would seem to permit “agreement” to exclude important and relevant 

matters from the subject matter of the advice, “agreement” to only consider certain products or ignore 

obvious alternative strategies which are less lucrative, for instance, a recommendation to pay off the 

client’s mortgage rather than make new investments. Given the knowledge asymmetry which exists 

between client and adviser, it is unlikely that most clients would be able to understand the impact of such 

an agreement. Such an agreement was never permitted even under the duty which pre-existed FoFA 

(s945A). There have been numerous past cases in which the opportunity for abuse of such a mechanism 

has been revealed.  For instance, in 2006, AMP entered into an enforceable undertaking with ASIC after 

having obtained the “consent” of thousands of their clients to switch their super into AMP Financial 

Planning approved products without undertaking any analysis or comparison of the product in which their 

super was held. Such analysis would have revealed that in many cases their existing products were superior 

products, and that the super switch would leave them significantly worse off.70 Similarly, in a recent 

shadow shop survey of retirement planning advice ASIC found that in “several instances [of scoped advice], 

particular topics were excluded from the scope of the advice, to the potential benefit or convenience of the 

adviser, and to the significant detriment of the client.”71 Examples of poor scoping included not addressing 

a client’s existing debt, and excluding a client’s cash flow, expenses, defined benefit fund and insurance 

within superannuation from the scope of advice. Moreover, in half of all advice examples surveyed where 

limited advice was provided, there was inadequate disclosure regarding the limitations of that advice.72 

So even under the old pre-FoFA requirements, an adviser could not seek to limit their responsibilities by 

obtaining client ‘consent’.  

So, if the proposed clause would facilitate “agreement” by simply obtaining the client’s signature on a page, 

it would certainly represent a very significant dilution of an adviser’s legal obligations. However, if the 

notion of “agreement” is interpreted by the courts as requiring a client’s “informed consent”, this would 

undoubtedly introduce an element into the obligation which will result in considerable legal risk, 

uncertainty and significant litigation.  

In any case, ISA refutes that the current wording of s961B prevents the delivery of scaled forms of advice. 

Indeed, the section explicitly acknowledges that scaled advice is possible. Currently, if a client wants advice 

limited to a particular issue, then all an adviser must do is check the factors which might reasonably mean 

that the limited advice is not in their interests. However, this should not be an onerous task and certainly 

does not necessitate an investigation into the client’s entire financial circumstances. This was made clear in 
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the note below s961B (also proposed to be deleted) and in the Explanatory Memorandum issued with the 

original legislation. 

“As long as the provider acts reasonably in this process and bases the decision to narrow the subject 

matter of the advice on the interests of the client, the provider will not be in breach of their 

obligation to act in the client’s best interests.”73 

However, the obligations set out in the current s961B does prevent limiting the scope of advice if done in a 

self-serving manner – for instance, to exclude obvious strategies from consideration which may be less 

lucrative to the adviser, or to only consider the products of one provider without any benchmarking to 

ensure the product represents value.  

The types of consumers who seek limited forms of advice are typically less engaged and financially literate, 

and are the group most in need of the protection of a “client’s best interest” test. The proposed changes 

represent a significant deregulation of the requirements when providing advice, and will allow financial 

advice to be about selling products rather than providing impartial professional services. 

The Minister’s Statement noted that consumers would still be protected by the requirement for advice to 

be appropriate. However, the unanimous findings of the Parliamentary Joint Committee into the Storm 

collapse were that that the “appropriateness test” was inadequate to protect consumers. 

The proposed amendments in the Corporations Amendment (Future of Financial Advice Streamlining) Bill 

2014 will render the best interests duty ineffective. Financial advisers will again be the only professionals 

not subject to a rigorous, unequivocal and legally enforceable obligation to act in the interests of those who 

engage them. The best interest duty is crucial to ensuring that consumers can expect impartial, trustworthy 

and quality advice, and that mis-selling does not lead to financial scandals like those we have seen in the 

past. 

Table 5 – Comparison of legal obligations under the various regimes 

Legal obligations Pre FoFA Obligations FoFA Obligations Proposed Amendments 

Scoping of advice Planner responsible for 
determining scope of 
advice based on client’s 
personal circumstances 

Planner responsible for 
ensuring the scope of 
advice is in the client’s 
interests 

Planner not responsible for 
advice which is not in the 
client’s interests if the scope 
is agreed with the client 

Fact find obligations Determines and makes 
reasonable inquires 
about the client’s 
relevant personal 
circumstances relevant 
to giving the advice 

Planner must ask about 
circumstances relevant to 
the advice sought 

Planner must ask about 
circumstances relevant to 
(agreed) scope of advice and 
what client volunteers 

Recommendations  Recommendations must 
be appropriate (even if a 
reasonable planner 
would know that the 
advice was not in the 
client’s interests) 

Recommendations must 
be in the client’s best 
interests, judged by what 
a person with reasonable 
expertise in the subject 
matter, exercising care 
and objective judgment 
would do 

Recommendations must be 
appropriate, and based on 
the client’s circumstances 
relevant to advice sought 
(even if a reasonable 
planner would know that 
the scope of advice or 
resulting recommendations 
were not in the client’s 
interests) 
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The best interests duty obviously sits alongside other conduct obligations in Part 7.7A of the Corporations 

Act. Notably, these include the obligation for advice to be appropriate (s961G) and for the provider to give 

priority to the client’s interests when giving the advice (s961J). Our submission above has already 

addressed the documented inadequacies of the appropriateness test, which fails to meet the expectations 

most Australians have of their financial adviser. In addition, were the insertion of 961B(4A) to be 

undertaken, the obligation in s961G is weaker than the previous appropriateness obligation in s945A, 

because at least in the latter the adviser retained an obligation to scope advice having regard to the client’s 

needs and circumstances.  

Similarly, while the priority obligation is an important supporting obligation it is less effective as a conduct 

requirement than the best interests obligation. Furthermore, the priority obligation is owed in relation to 

“the advice” given to the client (s961J(1). The advice is the subject matter or scope of advice. Therefore, 

once again, the proposed changes to s961B(2) and s961E and the proposed insertion of s961(4A), which 

narrow an adviser’s responsibilities in determining the scope of advice will impact on the duty owed in 

s961J, because the duty of priority will be owed only on “the advice” provided.  

5.5 Proposed Repeal of the opt-in requirement and limiting of annual fee disclosure 
statement to new clients 

The opt-in requirement attracted more objections from the industry than perhaps any of the other 

measures at the time the provisions were initially legislated. The Exposure Draft sets out the intended 

repeal of the renewal requirement (commonly called the “opt-in”) in section 962K-N, and defers the fee 

disclosure requirements so that all existing clients of financial advisers will not receive an annual disclosure 

of fees. 

“The Government has committed to remove the requirement for advisers to obtain their client’s 

approval at least every two years in order to continue an ongoing fee arrangement (known as the 

‘opt-in’ requirement) on the basis that it would unnecessarily increase costs, red tape and 

uncertainty for both consumers and businesses.” 74 

The opt-in measure requires that a planner charging an ongoing fee asks their client at least once every two 

years if they can continue to deduct the fee. The opt-in is already a compromise measure, necessary only 

because FoFA allowed ongoing percentage-based fees to continue. It was originally proposed as an annual 

requirement, but its frequency was reduced as a concession to industry. The “opt-in” requirement was 

proposed to ensure that asset-based fees do not replicate sales commissions. Like commissions, asset-

based fees are deducted indefinitely on a regular basis from a client’s account, paid via product provider to 

adviser. In many cases these fees remain in place through client inertia and disengagement.  A report by 

ASIC found that of the largest 20 financial advice licensees less than a third of financial planning clients are 

“active”.75 Without a trigger such as the opt-in millions of Australians will continue to pay for advice 

services which they don’t receive. Analysis of Roy Morgan research and APRA data suggests around two 

million super fund members were paying ongoing fees for financial advice but not receiving any financial 

advice at all.76  

Asset-based fees have exactly the same effect as sales commissions in the following ways:   

 Financial planners’ remuneration – as under the sales commission-system – is dependent on the sale of 

a product or is linked to the accumulation of assets under management  
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 Asset-based fees will perpetuate the planning industry’s bias towards product providers who are 

prepared to allow asset-based fees to be deducted from members’ super and investments, rather than 

on the investment performance of the product 

 Ongoing asset-based fees are much more erosive of long term investments and savings (when 

compared to a flat fee for service payment structure) due to their compounding effect  

 Asset-based fees provide an annuitised payment from the product provider to the adviser, which 

continues indefinitely with no requirement for ongoing advice to be provided 

 Ongoing asset-based fees also obscure the full cost of advice and lead to fees escalating over time with 

assets, whether or not the increase in assets was due to the advice 

 Ongoing asset-based fees for advice do not necessarily have any connection with the quantity or quality 

of advice provided  

 Purchases of advice by retail consumers in other industries, such as legal, medical, accounting, 

architectural or engineering services, are charged on a one-off time or service-based fee model. Proper 

fee-for-service arrangements, which are one-off or paid for by installment and which relate to a 

particular piece or quantity of advice, are more likely to generate a professional and product-neutral 

advice industry 

 Given the potential for ongoing fees to replicate the ill effects of commissions and other conflicted 

forms of remuneration, the renewal requirement and the annual disclosure requirement are both 

critically important to the FoFA reforms 

  In particular the renewal requirement is the only safeguard to specifically ensure that consumers who 

are paying ongoing advice fees continue to receive advice services, to minimise the potential for fees to 

be passively earned by advisers and to protect against the erosion of the client’s superannuation and 

other assets 

Without the opt-in, there is no mechanism to ensure that ongoing fees are only being charged where 

ongoing advice (or at least ongoing communication) is being received. Removing the opt-in will cost 

consumers – even a 0.5% ongoing fee can cost an average member around $46,000 from their super over 

their working life.77 Advice paid for by ongoing fees or commissions is estimated to cost up to 17 times 

more than advice paid for on an up-front basis.78 For this reason, we submit that this requirement is critical 

to ensuring that charging for financial advice shifts to a more professional and economically efficient basis, 

and one in which there is a mechanism to ensure fees are not charged unless ongoing advice is being 

provided.  

The Exposure Draft also seeks to remove the requirement for annual disclosure of adviser fees to be 

provided to the existing clients of financial advisers at the time the FoFA laws commenced.  

Prior to FoFA there was no obligation for financial advisers to provide a consolidated annual statement of 
the fees they received on behalf of clients. To determine annual fees paid, clients would need to go through 
all product statements to add up the fees received by their adviser. 

Under the amendments the annual fee disclosure statement will only apply to new clients. Existing clients 

will have no consolidated communication of ongoing fees. Notwithstanding the complaints of industry 

regarding the cost of compliance with this measure, the benefits to consumers far outweigh the estimated 

cost to industry. 
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Table 6 – Proposed changes – Opt-in and fee disclosure 

Change Background Impact 

Removal of the opt-in 
requirement 

The opt-in measure requires that 
a planner charging an ongoing fee 
asks their client at least once 
every two years if they can 
continue to deduct the fee. The 
opt-in is already a compromise 
measure, necessary only because 
FoFA allowed ongoing 
percentage-based fees to 
continue. It was originally 
proposed as an annual 
requirement, but its frequency 
was reduced as a concession to 
industry. 

Without the opt-in, there is no 
mechanism to ensure that 
ongoing fees are only being 
charged where ongoing advice (or 
at least ongoing communication) 
is being received. Removing the 
opt-in will cost consumers – even 
a 0.5% ongoing fee can cost an 
average member around $46,000 
from their super over their 
working life.79 Currently around 3 
million Australians are paying 
commissions and ongoing advice 
fees but are not receiving any 
ongoing financial advice80. 

Fee disclosure only for new clients Prior to FoFA there was no 
obligation for financial advisers to 
provide a consolidated annual 
statement of the fees they 
received on behalf of clients. To 
determine annual fees paid, 
clients would need to go through 
all product statements to add up 
the fees received by their adviser 

Under the amendments the 
annual fee disclosure statement 
will only apply to new clients. 
Existing clients will have no 
consolidated communication of 
ongoing fees. 

 

5.6 Proposed changes to create further exemptions to the conflicted remuneration 
prohibition 

The second major pillar of the FoFA reforms was to prohibit the payment and receipt of conflicted forms of 

remuneration which have been proved, time and again, to bias and compromise the quality of financial 

advice received by Australian consumers and in extreme cases fuel blatant mis-selling of risky or poor 

quality products.  

Conflicted forms of remuneration for financial advice are problematic because they: 

 Cause a conflict of interest because the adviser is paid by the product provider not the client, and 
so will only be paid for recommending a certain product and receives payment only after a 
recommendation is implemented  

 Are often combined with other conflicted remuneration structures such as shelf fees and volume 
rebates 

 Are anti-competitive in the sense that products with higher commissions are favoured; good 
products which do not pay a commission will seldom be recommended even if they are superior  

 Are economically inefficient in the sense that they are not tied to the provision of a quantity of 
advice – commissions are paid irrespective of ongoing provision of advice services  
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 In some cases, lead to bad advice because they encourage the planner to steer consumers into 
strategies which inflate their investments or exposure, to increase up front commissions (for 
example, the gearing strategies used in the Storm cases)  

 Are difficult for consumers to understand; this reduces the capacity for consumers to compare 
prices or to digest the financial impact that commissions have on their investments  

 Are more erosive on retirement savings and other investments than one-off advice fees (the longer 

term the investment, the more erosive commissions are) 

 Deeply compromise the ambition of financial planners to be regarded as a true profession 

 Damage consumer trust and confidence in advice 

The original FoFA legislation and grandfathering provisions included a number of very significant 
exemptions and concessions to various parts of the industry as follows:  

 General insurance  

 Risk life insurance, other than group life or life in a default super product  

 Basic banking products (which are also excluded from most of the best interests duty) 

 Other benefits prescribed in regulation  

 Soft dollar benefits which relate to genuine professional development training or IT software or 
support 

 Ongoing asset-based fees 

 Products entered into prior to July 1, 2013 ( inclusive of additional interests in those products) 

 Execution-only services (provided that no advice at all was provided to the client by any 
representative of the licensee in the prior 12 months) 

 Stamping fees 

 Timesharing schemes 

 Brokerage fees 

 Balanced scorecard arrangements (provided the criteria and quantum benefits available are 
structured so that they do not influence advice provided) 

 

In addition to the various exemptions, the reforms grandfathered a total of $11.4 billion in payments over 

the next 15 years.81 These grandfathered arrangements include commissions; volume rebates; ongoing 

fees; soft-dollar benefits and other forms of conflicted benefits which pre-existed the reforms.  

ISA submits that no further concessions to the conflicted remuneration prohibitions should be 

contemplated because they would seriously compromise the objective of ensuring that consumers can 

trust that they are receiving impartial financial advice which is not tainted by commissions. Many of the 

new exemptions would permit conflicted remuneration to be received in relation to personal advice 

recommendations, and many would also enable commissions to be paid on superannuation and complex 

types of products. 

Ultimately, the reason why industry seeks the capacity to pay volume based remuneration is because it is 

effective in influencing the activities of advice providers. It is precisely for this reason that volume based 

remuneration is problematic. 

The following table includes a summary of the proposed amendments and our analysis of their impact. We 

will then set out more detailed submission on each of the measures. 
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Table 7 –Proposed changes – conflicted remuneration 

 The proposed change Impact  

Commissions for general 
advice allow product suppliers 
to once again pay 
commissions to advisers for 
promoting their products 
when providing ‘general 
financial advice’ (this would 
include activities by financial 
advisers, bank tellers, call 
centre staff, business 
development staff, providers 
of seminars) 

 

This change would establish a broad exemption to the ban on conflicted 
remuneration and would permit commissions and other conflicted 
remuneration to be paid when general advice is provided. While general 
advice is not tailored in the way that personal advice is, it still involves 
interaction where a product is being promoted and recommended. 
Exemption would apply even where general advice is provided by a 
financial planner. Problematically, the exemption would apply even 
where MySuper, superannuation and other complex products are 
recommended (including leveraged products). There would be no limit on 
how much a supplier can pay as a commission. There is no requirement 
for disclosure of the receipt of the conflicted remuneration, nor is there 
any record of advice provided making regulatory scrutiny extremely 
challenging. 

‘The Government considers that the application of the ban on conflicted 
remuneration risks limiting the availability of general advice and 
unnecessarily burdens industry by capturing staff not directly involved in 
providing advice to clients.’ (Draft Explanatory Memorandum p19) 

Allow product suppliers to pay 
commissions to advisers for 
sales of super products via the 
insurance premiums 

More and more people are taking up life and income protection insurance 
as part of their superannuation account. This proposed change will 
reopen the prospect of advisers recommending superannuation products 
based on the possibility of receiving commissions. The Cooper Review 
recommended against allowing the payment of any commissions from 
super.  

‘The Government has committed to minimize the market distortions and 
cost impacts that may result from the differing treatments of these 
benefits inside and outside of superannuation by broadening the 
exemptions provided for benefits paid in relation to life risk insurance 
offered inside superannuation.’ (Draft Explanatory Memorandum p.20) 

Allowing banks and other 
suppliers to pay ‘wholesale’ 
commissions to advisers based 
on the volume of the suppliers 
product sold. This type of 
payment is referred to as a 
‘volume rebate’ by the 
industry. 

Advisers and advice firms currently receive billions of dollars in wholesale 
commission via a rebate which is based on the amount of money directed 
to a particular fund manager. These payments are justified by the 
industry as a payment reflecting ‘economies of scale’ in investment. 
However, unless these rebates are passed through to the client, they 
represent a significant and opaque wholesale commission worth billions 
of dollars per year. 

Exemption would apply even where personal advice is provided by a 
financial planner. Problematically, the exemption would apply even 
where MySuper, superannuation and other complex products are 
recommended (including leveraged products). 
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 The proposed change Impact  

Allowing commissions and 
other conflicted payments if 
the client consents 

 

The FoFA legislation allowed the client to authorise payment for advice 
from their own investments. This proposal, however, would enable 
commissions and other conflicted payments to be paid by third parties 
provided the client “consents”. Allowing conflicted payments from 
product providers to be paid, provided the client “consents” ignores the 
knowledge gap between the adviser and the client. An adviser should not 
be able to get around the prohibition on conflicted remuneration by 
having the client sign something. Exemption would apply even where 
personal advice is provided by a financial planner. Problematically, the 
exemption would apply even where MySuper, superannuation and other 
complex products are recommended (including leveraged products). 

‘The Government has committed to reduce unnecessary complexity by 
clarifying that the exemption applies in circumstances where the benefit is 
paid directly by the client or by another party where the benefit is given at 
the direction of the client and with the client’s clear consent.’ (Draft 
Explanatory Memorandum p. 21) 

Allowing commissions to be 
earned on execution services 
where the client has received 
advice from another individual 
in the same licensee 

The FoFA legislation included a carefully worded exemption for 
execution-only services which ensured that the prohibition could not be 
circumvented if advice had been provided by another representative of 
the licensee. The proposed change creates an obvious loophole which 
would mean that a consumer could receive advice from one 
representative and then have another representative implement the 
advice and earn the commission. Problematically, the exemption would 
apply even where MySuper, superannuation and other complex products 
are recommended (including leveraged products). 

‘The Government has committed to clarifying the exemption so that 
execution-only benefits are exempted except where advice on that class of 
product has been provided to the client in the previous 12 months by the 
individual receiving the benefit.’ (Draft Explanatory Memorandum p.20)   

Extending exemptions to allow 
commission based bonuses to 
be paid by banks 

 

Around 85% of financial advisers are employed within the banking sector. 
This proposal will enable banks to reward employed planners and other 
staff based on the amount of product they have sold, based on a 
‘balanced scorecard’. However, up to half of the scorecard can include 
sales targets and bonuses of up to 10% will be permitted.  Given that 
average financial adviser income is around $200-$250K, this equates to a 
concerning loophole which will allow bank planners to earn annual 
bonuses of $20,000-$25,000 based on the amount of product they have 
sold in the course of providing personal advice. Exemption would apply 
even where personal advice is provided by a financial planner. 
Problematically, the bonuses would apply even where MySuper, 
superannuation and other complex products are recommended (including 
leveraged products). 

 
‘Item 16 inserts a new regulation to provide where certain performance 
bonuses are not conflicted remuneration’ (Explanatory Statement) 
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 The proposed change Impact  

Advisers would be able to 
bundle advice to include 
products that attract 
commissions with ones that 
don’t 

The current laws ensure that advice cannot combine products which 
aren’t allowed to attract commissions with those that are.  The proposals 
will enable “mixed advice” to be provided on products which are caught 
by the ban and those which are not. It would also allow commissions to 
be earned where the advice mixes in products which are outside of the 
FSR framework – lending and credit products. The potential loophole is 
for more generous commissions to be earned on exempted products 
where the ‘mixed advice’ includes products on which commissions would 
otherwise be prohibited.  

‘Mixed benefits are multiple benefits which are paid together. The new 
regulation… provides that a benefit does not become conflicted 
remuneration purely because it is paid together with another benefit.’ 
(Explanatory Statement) 

Extending grandfathering 
arrangements so that 
commissions can be freely 
traded, without any 
opportunity for the client to 
approve the transfer 

 

Extensive grandfathering was provided to allow the industry to transition. 
The Government proposes to extend grandfathering arrangements to 
permit dealer groups and advisers to continue to receive grandfathered 
commissions when they move between licensees. The proposal makes 
commissions taken from people’s super a tradable commodity.  

‘..when a business is sold.., the rights to the grandfathered benefits are 
transferred to the purchaser, who can then receive the ongoing benefit. 
The purchaser may therefore acquire the same rights to the 
grandfathered benefits that the seller held prior to the sale taking place.’ 
(Explanatory Statement Items 19 & 20)  

Extending grandfathering so 
that commissions can 
automatically continue where 
the client is recommended to 
transfer from a super product 
into a pension product with 
the same provider without any 
opportunity for the client to 
approve the transfer 

Extensive grandfathering was provided to allow the industry to transition. 
This change considerably extends grandfathering of conflicted 
remuneration to include new recommendations into pension products 
where the client has an accumulation product with the provider. This 
means that consumers who are currently paying commissions on their 
super will pay commissions until they die or until their money runs out.  

‘Item 21 inserts a sub-regulation… to provide that when a retail client 
elects to switch from the growth phase to the pension phase within the 
same superannuation interest… grandfathered benefits [will be allowed] 
to continue to accrue.’ (Explanatory Statement) 

 

 

5.6.1 Exempting general advice from the ban on conflicted remuneration 

The Exposure Draft Bill proposes to amend the definition of conflicted remuneration in s963A to exclude its 

application to general advice. 

In the Draft Explanatory Memorandum, this proposal is justified on the following basis: 

The Government has committed to exempt general advice from the ban on conflicted 

remuneration. The Government considers that the application of the ban on conflicted 

remuneration risks limiting the availability of general advice and unnecessarily burdens industry by 

capturing staff not directly involved in providing advice to clients.82 

This is a very significant carve out.  

                                                           
82 Draft Explanatory Memorandum, Corporations Amendment (Streamlining of Future of Financial Advice) Bill, 2014 p 19 
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Under the proposed exemption, banks and other product providers will be able to pay commissions and 

other forms of conflicted remuneration to financial planners, tellers, providers of seminars, call centre 

operators and all other staff, based on sales of product through general advice. Traditionally, ISA is not 

aware of general advice staff being paid commissions or other volume based remuneration based on 

volume of sales (other than employee bonus arrangements measured on individual/group basis within the 

banking sector). Directly rewarding general advice staff through payment of commissions is likely to lead to 

more aggressive product sales channels, with consumers largely unaware of, or alerted to, the existence of 

the conflicted payments. 

The blanket nature of the exemption in the draft legislation is particularly concerning especially as it does 

not restrict those who are also authorised to provide personal advice from earning commissions for general 

advice. Perversely, this could lead to advisers moving away from provision of personal advice in order to 

take advantage of the exemption, even where it would be in the client’s interests to receive personal 

advice.  

In addition, the proposed exemption is problematic because other consumer protection measures are 

lower for general advice, for instance, if commissions or other forms of conflicted benefit are going to be 

received by the provider of the advice there is no requirement to disclose this to the unsuspecting 

consumer. Further, as there is no requirement to keep a record or give a Statement of Advice, there is no 

paper trail and many general advice channels involve face to face interactions which make regulatory 

surveillance extremely challenging.  

In addition, the exemption would permit commissions to be paid in relation to superannuation including 

MySuper products, as the SIS Stronger Super laws refer back to the definition of conflicted remuneration in 

the Corporations Law. Problematically, the exemption would also allow commissions to be paid on 

leveraged and other complex products such as:  

 Agribusiness managed investment schemes (based on individual contracts)  

 Exchange-traded options strategies 

 Hedge funds 

 Hybrid securities Leveraged derivative products (e.g. contracts for difference (CFDs) and margin 

foreign exchange (margin FX) contracts)  

 Managed funds with complex non-standard or non-linear payoffs  

 Structured products 

 Warrants (non-vanilla)  

The exemption is opened ended and would mean there is no limit on the quantum of commissions paid.  

While less tailored than personal advice, general advice still involves an explicit or implicit recommendation 

of a product. General advice still involves an interaction where a product is being promoted and 

recommended. 

For this reason we strongly do not support the exemption for general advice from the conflicted 

remuneration provisions as proposed in the Exposure Draft.  

5.6.2 Allowing commissions on group insurance inside superannuation 

The Exposure Draft Bill also proposes to amend s963B to re-permit commissions to be paid in relation to 

super products (via the insurance premiums which are part of the product), except for MySuper products.  

The Draft Explanatory Memorandum states:  

“The Government has committed to minimize the market distortions and cost impacts that may 

result from the differing treatments of these benefits inside and outside of superannuation by 
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broadening the exemptions provided for benefits paid in relation to life risk insurance offered inside 

superannuation.”83 

This proposed amendment would re-permit commissions to be paid in relation to super products (via the 

insurance premiums which are part of the product), except for MySuper products. This would reopen the 

prospect of advisers recommending super products based on the availability of commissions. This proposal 

is contrary to the clear recommendation of the Cooper Review, which advised that all commissions be 

removed from the super system, including from the insurance premiums.  

The rationale for this change relates to the potential for “market distortions” if commissions are available 

on life insurance outside super, or on individual policies inside super but not on group risk cover. It is 

argued that there is a risk that advisers will prefer the products on which commissions are payable even if 

this is not necessarily in the client’s interests. However, in creating a new carve out for group life insurance, 

which is rarely a standalone product but is always attached to a superannuation product, the exemption 

gives rise to a more problematic arbitrage – that financial advisers will preference superannuation products 

which offer commissions on their insurance component. 

The cost of paying for insurance products by commission is up to 80 per cent higher than paying fee for 

service. Commissions on insurance within super erode retirement savings by between $60,000 and 

$100,000 after 30 years. The total cost to consumers has been estimated to be approximately $10 billion 

over the next decade.84 

Later in our submission, we also note that a higher duty attaches to Government regulation of 

superannuation which is a compulsory investment. A permissive policy setting on commissions and other 

forms of conflicted remuneration in superannuation will erode unnecessarily individual superannuation 

accounts and will increase the cost of pension outlays on future taxpayers. 

The United Kingdom’s Retail Distribution Review, which came into effect on 31 December 2012, prohibits 
financial advisers in the retail investment market from earning commission on the products they sell. Under 
the RDR, firms providing restricted or independent advice on retail investment products can only be 
remunerated by a charge approved by the client, not by a commission set by the  provider of the product.  

All life policies which include an investment component are included in the ban. Only products which are 

standalone life insurance products (called “pure protection”) are exempted from the commission ban.  

5.6.3 Amendment to the definition of volume rebates  

Volume rebates are a payment mechanism used by most of  the financial advice sector and for the “non-

aligned” or “independently owned” sector are a primary source of income for dealer groups.  

When a financial planner recommends a product, that investment will invariably occur through a platform. 

Figure A illustrates the transactions involved in making an investment through a platform. 

 

 

 

                                                           
83

 Draft Explanatory Memorandum, Corporations Amendment (Streamlining of Future of Financial Advice) Bill, p 20 

84 Research by Rice Warner Actuaries, Impact of Banning Commissions on Affordability of Risk Insurance, prepared for Industry 

Super Australia. 
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Figure A 

 

The client, on the advice of the financial planner, makes an investment through the platform, which in turn 

invests the funds with a funds manager. The client will typically pay an administration/platform fee, an 

advice fee and a funds management fee. However, the fund management fee is typically structured so that 

a discount is provided (in the form of a rebate) if the levels of investment made in aggregate by a platform 

or a dealer groups passes certain thresholds. These “volume rebates” reflect the economies of scale 

achieved in funds management where larger sums are being invested, and mean that billions of dollars will 

be refunded back down from funds managers each year. Powerful incentives therefore exist to direct flows 

to the funds managers who pay these rebates. 

Arrangements relating to volume rebates are extremely complex and challenge even informed 

commentators. As the transactions are conducted at the wholesale level, there is very little publicly 

disclosed information regarding these transactions, and certainly the quantum of payments made are not 

required to be disclosed.85  

The FoFA legislation sought to regulate volume rebates by distinguishing between payments made by a 

fund manager to a platform (which were regulated as “volume-based shelf fees”) and the pass through of 

those benefits from the platform to a dealer group or adviser (which were to be captured by the general 

prohibition on conflicted remuneration in s963A and in particular the presumption in s963L that volume 

based payments are conflicted remuneration until proved otherwise). 

The Exposure Draft amends s964A which provides that a platform operator must only accept volume-based 

shelf fees where they ‘are reasonably attributable to economies of scale gained’ because of the number or 

volume of funds invested with the funds manager. It also exempts volume-based shelf fees which relate to 

general insurance or life risk insurance.  

                                                           
85

 FSC and FPA did have a Standard which required their members to disclose these volume payments in a publicly available register 
however this standard was repealed 
http://www.fsc.org.au/downloads/file/FSCStandards/14S_Jan_2010_JointCodeofPracticeonAlternativeformsofRemuneration.pdf 
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The amendments relax the onus of proof requirements upon parties paying/receiving volume based shelf 

fees so that it will be easier to satisfy the requirement to demonstrate that a rebate reflects an economy of 

scale (and thus make/receive the benefit). 

ISA does not take issue with the fact that volume rebates reflect economies of scale. However, we strongly 

object to the retention of these payments by intermediaries – the beneficiaries of these investment 

economies of scale should be the end client. 

However, notwithstanding the fact that these payments reflect economies of scale, traditionally these 

payments have operated as very significant yet opaque wholesale commissions because they are nearly 

always retained within the platform/advice value chain rather than being rebated back to the client. And if 

these scale efficiency dividends are not refunded back to the end client, they generate billions of dollars in 

wholesale commissions each year and are highly problematic because quantum of payments is not 

disclosed, the payments are opaque and are very difficult for consumers to understand.  

Despite the introduction of the FoFA laws, there is still great uncertainty around the legality of volume 

rebates and endless innovation by larger players to create alternative mechanisms which enable these 

volume rebates to be paid back down to the dealer group level. For instance, dealer groups “white label” 

platform products and become entitled, in their capacity as a platform provider, to the rebates. Other 

avoidance measures include equity arrangements and attempts to rename volume rebates, for instance as 

dealer facilitation fees. 

ISA’s concern is that the proposed amendments to s964A, could be combined with the proposed new 

Regulation 7.7A.12HA (the “permissible revenue exemption”) to facilitate the pass through of volume- 

based shelf fees. (Our concerns about the broad drafting of the draft Regulation 7.7A.12HA go beyond its 

interplay with s964A, but those further concerns will be dealt with in the next section.) 

The Explanatory Statement states 

 “Item 17 inserts a new regulation… which provides that a benefit is not conflicted remuneration 

where the amount of value of the benefit is calculated by reference to another benefit that is not 

considered conflicted remuneration… This form of benefit is commonly referred to as “permissible 

revenue”86.” 

The regulation enables a benefit to be paid if the amount or value of the benefit is calculated by reference 

to another benefit that is not conflicted remuneration or to which Division 4 of Part 7.7A (the conflicted 

remuneration division) of the Act does not apply. The Regulation does not limit to whom benefits can be 

paid under this regulation. Under the amended version of s964A, payments made to platforms in respect of 

economies of scale are not volume based shelf fees, and are not considered to be conflicted remuneration. 

Section 964A is in Division 5 of Part 7.7A, and so the regulation would make possible the pass through of 

these scale rebates to dealer groups and financial planners.  

Regulation 7.7A.12HA is extremely open-ended and further submission will be made in the section below. 

However, we submit that it must be made absolutely explicit that in no way does the proposed amendment 

to s964A displace the presumption in s963L, and that there can be no pass through of volume based 

payments to advisers or dealer groups under the guise of “economies of scale”. We also strongly submit 

that there should be a requirement for annual disclosure of amounts paid and received as “economies of 

scale” rebates, unless they are fully rebated to the client. 

5.6.4 Permissable revenue exemption 

As noted above, Regulation 7.7A.12HA is a new and broad exemption which enables a benefit to be paid if 

the amount or value of the benefit is calculated by reference to another benefit that is not conflicted 
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 Draft Explanatory Statement,  Corporations Amendment (Streamlining Future of Financial Advice) Regulation 2014, Item 17 
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remuneration or to which Division 4 of Part 7.7A (the conflicted remuneration division) of the Act does not 

apply. The heading of this section also flags that this exemption applies to grandfathered benefits. 

ISA believes that the drafting of this regulation is problematic and would permit new conflicted payments 

to be created. It would appear to override the presumption in s963L and enable new payments or benefits 

to be set up notwithstanding the fact that the payment would otherwise trigger the conflicted 

remuneration prohibition. This regulation considerably extends the capacity for grandfathered benefits to 

be recycled and passed through to new recipients in a manner which is inconsistent with grandfathering. 

This is to be compared to the existing regulation 7.7A.16F which limits pass through to circumstances in 

which there was a pre-existing arrangement which gave rise to the benefit. 87 

5.6.5 Client consents exemption 

The Exposure Draft Bill proposes that a note be included after s963A to provide that ‘giving a benefit 

includes causing or authorising it to be given’. The effect of this note is to permit payments to be made by 

third parties provided the client ‘consents’. The Draft Explanatory Memorandum states: 

“The Government has committed to reduce unnecessary complexity by clarifying that the exemption 

applies in circumstances where the benefit is paid directly by the client or by another party where 

the benefit is given at the direction of the client and with the client’s clear consent.88  

In order to satisfy the exemption, the client must cause or authorise the benefit to be given. The 

benefit may be given directly by the client or given by another party, for example, by a trustee of a 

superannuation fund or a platform operator. Where the benefit is given by another party, it must be 

given at the direction of the client, with the client’s clear consent. However, the mere fact that a 

client consents to a benefit to be paid, does not mean that the benefit is caused or authorised by the 

client.”89  

To ensure there is no misalignment of interests, one of the key premises of the FoFA legislation was to 

minimise opportunities for payments to be received by dealer groups or advisers from third parties but 

rather encourage an environment in which the adviser only receives payment for advice from their client. 

The original legislation exempted benefits received from the client, including where the client authorised 

payments for advice from their own investments. Facilitating a payment from a client’s own monies is of a 

substantially different nature than permitting third party payments.  

Problematically, the exemption would apply even where personal advice is provided, or where MySuper, 

superannuation and other complex products are recommended (including leveraged products). 

As with the proposed change to the best interests duty to incorporate the notion of ‘agreement’, 

regulatory settings in financial services which enable ‘consent’ or ‘agreement’ to be reached are 

problematic in light of the asymmetry in knowledge and financial capability between the adviser and client. 

While the Draft Explanatory Memorandum seeks to set a higher bar for any such agreement, a requirement 

for ‘informed consent’ would introduce an uncertain and much litigated notion into the law, as disputes 

revolve around the client’s subjective state of knowledge at the time the consent was required.  

                                                           
87 CORPORATIONS REGULATIONS 2001 - REG 7.7A.16F Application of ban on conflicted remuneration--benefit is a pass through of a 
grandfathered benefit (benefit is not conflicted remuneration) A benefit is not conflicted remuneration to the extent that:  (a)  the benefit is a pass 
through of a benefit (a grandfathered benefit ) to which Division 4 of Part 7.7A of Chapter 7 of the Act does not apply because of 
subsection 1528(1) or (3) of the Act or a regulation made for subsection 1528(2) of the Act; and  (b)  the benefit, as passed through, was given 
under an arrangement that was entered into before the application day, within the meaning of subsection 1528(4) of the Act; and  

                     (c)  the benefit, as passed through, is consistent with purposes of the arrangement under which the grandfathered benefit was paid; and  

                     (d)  the total amount of the benefit, as passed through, does not exceed 100 per cent of the grandfathered benefit.  

 
88

 Draft Explanatory Memorandum, Corporations Amendment (Streamlining of Future of Financial Advice) Bill, 2014 p 21 
89

 Draft Explanatory Memorandum, Corporations Amendment (Streamlining of Future of Financial Advice) Bill, 2014 p 30 

http://www.austlii.edu.au/au/legis/cth/consol_reg/cr2001281/s9.7.01.html#amount
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Furthermore the explanation in the Draft Explanatory Memorandum would suggest the “client consents” 

exemption would facilitate consent for the deduction of advice fees from a superannuation account. There 

is no impediment to such a payment facility being set up under the existing law, provided the trustee has 

some oversight and control of those deductions to ensure compliance with the sole purpose test. This does 

not mean that a trustee need check every deduction but should have a policy, controls and audit in place to 

ensure that superannuation monies are not being used to pay for advice which does not relate to a 

member’s retirement benefits, or is a payment where no service is provided at all. 

5.6.6 Execution only exemption 

The current FoFA legislation included a carefully-worded exemption for execution only services which 

ensured that the prohibition could not be circumvented by a client receiving advice from one 

representative of the licensee with the commission earned by another representative shortly after. 

However, the Exposure Draft amends the exemption s963B(3)&(4) which will allow commissions to be 

earned on execution services where the client has received advice from another individual in the same 

licensee. 

 “The Government has committed to clarifying the exemption so that execution-only benefits are 

exempted except where advice on that class of product has been provided to the client in the 

previous 12 months by the individual receiving the benefit.” 90 

The proposed change creates an obvious loophole which would mean that a consumer could receive advice 

from one representative and then have another representative implement the advice and earn the 

commission. Problematically, the exemption would apply even where MySuper, superannuation and other 

complex products are recommended (including leveraged products). 

5.6.7 Exemption of volume based performance bonuses for banks 

A new regulation 7.7A.12EB will be inserted to allow performance bonuses based on volume to be paid to 

employees of banks, including employed planners.  

“Item 16 inserts a new regulation to provide where certain performance bonuses are not conflicted 

remuneration.” Explanatory Statement 

Around 85% of financial advisers are employed within the banking sector. This proposal will enable banks 

to reward employed planners and other staff based on the amount of product they have sold, based on a 

‘balanced scorecard’.  

A series of requirements are set out in the regulations in order to qualify for this exemption which include: 

 the benefit is given to, or for, an employee of the provider (the definition of ‘provider’ is given in 

regulation 7.7A.12); and  

 the benefit is an element of the employee’s remuneration; and  

 the value of (or access to) the benefit is partly dependent on the total value of financial products of 

a particular class, or particular classes, that are recommended by the employee or acquired by 

clients to whom the employee has provided advice; and  

 the financial products in the class or classes are not financial products to which any of the following 

applies (that is, products that are not already exempt from the ban on conflicted remuneration): – 

paragraph 963B(1)(a) of the Act (general insurance products);  

o paragraph 963B(1)(b) of the Act (life insurance products within the meaning of that 

paragraph);  

                                                           
90 Draft Explanatory Memorandum, Corporations Amendment (Streamlining of Future of Financial Advice) Bill, 2014 p 20 
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o section 963D of the Act (basic banking products); and  

o regulations made for the purposes of paragraph 963B(1)(e) of the Act; and  

 the benefit is low in proportion to the employee’s total remuneration.  

Typically all criteria in a balanced scorecard will be ‘hurdle’ requirements. In particular, the sales targets are 
required to be met in order to access any of the benefit. 

The Draft Explanatory Memorandum proffers that bonuses of up to 10 per cent will be considered as “low”. 
Given that the average financial adviser income is around $200-$250K, this equates to a concerning 
exemption which will allow bank planners to earn annual bonuses of $20,000-$25,000 based on the 
amount of product they have sold in the course of providing personal advice. In addition, the regulations 
provide that the weighting given to the volume-based measures be outweighed or balanced by other 
matters, however, this would still permit up to 50 per cent of the criteria to rest on volume measures.  

Problematically, the exemption would apply even where personal advice is provided, or where MySuper, 

superannuation and other complex products are recommended (including leveraged products). 

5.6.8 Extension of grandfathering: transfer of entitlement to commissions to another adviser or 
business 

The Draft Regulations also insert new regulations 7.7A.16A(5A) and 7.7A.16B(4A) which further extend the 

grandfathering provided to financial planners and dealer groups. 

Extensive grandfathering was provided to allow the industry to transition. The Government proposes to 

extend grandfathering arrangements to permit dealer groups and advisers to continue to receive 

grandfathered commissions when they move between licensees.  

“..when a business is sold.., the rights to the grandfathered benefits are transferred to the 

purchaser, who can then receive the ongoing benefit. The purchaser may therefore acquire the 

same rights to the grandfathered benefits that the seller held prior to the sale taking place.” 91 

The commodification of the entitlement to conflicted remuneration is inefficient and goes beyond the 

intent of the grandfathering. This amendment to the regulations will significantly increase the capacity for 

grandfathered commissions to be recycled and will erode individual and national savings.  

ISA does not support the amendment to insert new regulations 7.7A.16A(5A) and 7.7A.16B(4A). 

5.6.9 Extension of grandfathering: automatic extension of commissions on a super product if the 
member is transferred into a pension product with the same provider 

The Draft Regulation also proposes the insertion of new regulation 7.7A.16B(5A). 

“Item 21 inserts a sub-regulation… to provide that when a retail client elects to switch from the 

growth phase to the pension phase within the same superannuation interest… grandfathered 

benefits [will be allowed] to continue to accrue.”92  

Extensive grandfathering was provided to allow the industry to transition. This change considerably extends 

grandfathering of conflicted remuneration to include new recommendations into pension products where 

the client has an accumulation product with the provider.  

There is absolutely no justification for this extension of grandfathering which will mean that consumers 

who are currently paying commissions on their super will pay commissions until they die or until their 

                                                           
91 Explanatory Statement Items 19 & 20  
92 Explanatory Statement, Item 21 
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money runs out. Invariably the point of retirement is the main trigger for advice being sought, and it is 

critical that that should be provided with the opportunity to refresh the remuneration arrangements in 

place for their advice. Ironically, the grandfathering of commissions in the manner proposed in this 

regulation would act as a disincentive for the provision of advice, which might require the adviser to look 

beyond the product which will pay the commission. Given that at the point of retirement, Australians 

would usually have more money than they have probably ever had, or will ever have again, it would be 

counterproductive to extend the availability of commissions as proposed. 

5.7 Additional public policy concerns with permitting conflicted remuneration to be 
paid on superannuation products 

The compulsory, long-term, and government-supported nature of superannuation savings gives rise to 

additional public policy concerns with permitting conflicted remuneration to be paid on superannuation 

products. 

Superannuation is a compulsory long-term investment. Its sole purpose is to provide benefits to people in 

retirement. The superannuation system is heavily subsidised by the taxpayer through the tax concessions 

provided to encourage superannuation savings. The regulation of super must ensure that both private 

savings and public contributions are protected through appropriately stringent regulation. Regulation must 

address the systemic conflicts of interest, remove commissions and other incentives which erode individual 

and national savings and minimise future instances of financial collapse.  

Member inertia and disengagement are well -documented market failures in the superannuation system. 

The majority of consumers are passive and disengaged from their superannuation, which is typically the 

only investable asset they hold. While the average retirement balance for Australian workers is still 

reasonably modest, balances will increase as our superannuation system approaches maturity (in around 

2031). Hence, in the near future, consumers will have even more to lose if the system designed to benefit 

them and protect their savings fails at this task.  Ongoing fee arrangements are particularly erosive of 

superannuation as it is a long-term savings preserved until retirement.   

Financial disengagement and low levels of financial literacy also means that where consumers seek 

financial advice they are nearly always utterly reliant on their adviser. 

A number of the proposed exemptions will enable commissions and other forms of conflicted 

remuneration to be paid in relation to superannuation products including MySuper products. This is 

because the limitation on payment of conflicted remuneration in the SIS Stronger Super laws refer back to 

the definition of conflicted remuneration in the Corporations Law. Therefore, the amendments proposed in 

the Bill and the Draft Regulation will enable the multiple forms of conflicted remuneration exempted from 

the prohibition to be paid on superannuation including MySuper, ‘choice’ super products, pension and 

retirement incomes products.  ISA strongly submits that there should be no capacity for conflicted 

remuneration to be paid or received in relation to any superannuation products.  

5.8 The future for consumers and the advice industry 

These amendments will cost consumers, including:  

 The many retail super members who will have less super at retirement 

 Consumers who rely on financial advice and expect that advice to be in their best interests 

 Those who would benefit from financial advice but who remain sceptical of the advice industry  

The cost to the advice industry will be in consumer trust – the lost opportunity to transform financial advice 

industry into a true profession. Progressing the FoFA reforms with reduced protections is likely to lead 

consumers to believe that their interests are prioritised while the framework continues to allow conflicted 

remuneration to influence recommendations.  
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6. Appendix 1 

Table 8 – Financial collapses in Australia between 2006 and 2010 

Company Year   Scheme  Commissions and Fees  Clients Affected Total Losses 

Storm Financial 2009 Margin lending/ 

Financial Planning 

6-7% upfront commission 

with two trail commissions 

of between 0.22 – 0.385% 

and 0.33% pa.
1 

 Volume 

based rebates also paid. 

14,000
 2 

 $830 million
 3 

 

Timbercorp / Great 

Southern 

2009 Managed Investment 

Schemes (MIS) 

10% up front commission, 

ongoing fixed based fee, and 

27.5% performance fee 
4 

 

18,000 
5 

 

(Timbercorp) 

47,000 (GS)
 6 

 

$3 billion+
 7

 

Opes Prime 2008 Non-standard margin 

loan, or ‘equity finance 

scheme’ 

trail commissions of up to 

0.75% to referring brokers
 8 

 

1,200 retail 

customers
 9 

 

up to $1 billion
 10 

 

Bridgecorp 2007 Property Investment Unknown  14,500
 11 

 $459 million
 12 

 

Westpoint 2006 Margin Lending 10% up front commission
 13 

 3,524
 14 

 $388 million
 15 

 

Fincorp 2007  Property Investment $3 million in fees
 16 

 8,102
 17 

 $201 million
 18 

 

Trio/Astarra 2009 Corporate and Retail 

Super 

4% up front commission
 19 

and 1.1% trail commission
 20 

 

Additional volume rebates 

also paid to advisers
  21 

 

6,000 approx.
 22 

 $176 million
 23 

 

Commonwealth 

Financial Planning 

Limited 

2009-

2010 

Financial Planning Unknown. But there was  

report of trailing 

commissions of 0.44% - 

0.83%
 24 

 

1,127 clients 

receiving 

compensation
 25

 

$50 million in 

compensation. 

Actual losses 

unknown.
 26
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Dear Ms Campo

Proposed FOFA Amendments to Best lnterests Duty

This letter sets out our advice on the Commonwealth Government's proposed

amendments to the "best interests dutf', which is part of the Future of Financial

Advice ("FOFA') legislation in Parl 7.7A of lhe Corporations Act 2001 (Cth).

For the reasons Summar¡Sed below, We consider that the proposed

amendments:
. are inconsistent with the nature of a "best interests duty";

. would significantly reduce the protection that the duty affords to clients of

financial advisers; and
. do not eliminate the legal uncertainty associated with financial advisers

attempting to reduce the scope of the duty by agreement with their

clients.

Currently, a financial adviser has a statutory duty to act in the client's best

interests when providing financial advice (s 9618(1) of the Act). However,

financial advisers are takên to have satisfied the duty if they can prove that they

carried out seven listed steps (s 9618(2)). These steps act as a "safe harboul'

for financial advisers. The final step is a "catch-alf' that requires the financial

adviser to "take any other step that, at the time the advice is provided, would

reasonably be regárded as being in the best interesfs of the client, given the

client's reievant clrcumstances" (s 9618(2Xg)). What steps the catch-all requires

is elaborated in a separate section (s 961E).

The proposed amendments are contained in the exposure drafts of the

Corporations Amendment (Streamlining of Future of Financial Advice) B¡ll 2014

rnO th" Corporations Amendment (Streamtining of Future of Financial Advice)

Regulation à01¿, which were released by the Government for consultation on

29 January 2014. The Bill makes significant amendments:

. The Bill would repeal the "catch-all" and the section that explains what it

involves. According to the draft Explanatory Memorandum (p 7), this is

because "the catch-all provision creates significant legal uncerlainty and

renders the safe harbour unworkable due to its open-ended nature" '

. The Bill would also amend the best interests duty to include a statement

that the duty does not prevent an adviser and a client from aqreeinq the
ABL/3343072v1
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subject matter of the advice. According to the draft Explanatory

Memorandum, this amendment is (1) to reduce uncertainty as to whether

such an agreement can be made and (2) to facilitate the provision of

advice that is more cost-effective because the scope of investigations
required to be undertaken by the financial adviser is limited ("sca/ed

advice").

ln our view, the criticism of the catch-all aS open-ended and uncertain, and

misses the point that, when someone is doing something aS complex as

providing financial advice, it is not practical to attempt to specify in detail and in

advancJeach and every thing that the person should do. lt will depend on the
precise circumstances of each case. That is why the law commonly imposes

broad and general duties on persons such as directors, employees, trustees

and lawyerá. lt is for the person subject to the duty to assess, in the

circumstánces of each particular case, what they should do. That type of
judgment is what the current catch-all expects of financial advisers.

Repealing the catch-all would mean that financial advisers could comply with

the best lnterests duty without having to exercise their own judgment, in the

client's particular circumstances, to consider whether any further steps 
. 
are

warranted. This would likely reduce the overall quality of financial advice given

in Australia, with advisers focussed on carrying out the remaining steps in the

safe harbour as efficiently as possible - in other words, going through the

motions and reducing the best interests duty to a mechanical checklist. The

nature of such a duty would be entirely different to a best interests duty, such as

the duty of loyalty owed by fiduciaries, which includes directors, employees,

trustees and iawyers. The proposed amendments are therefore inconsistent

with a best interests duty.

ln relation to scaled advice, the draft Explanatory Memorandum (pp8-9) states

that, under the new law, financial advisers will no longer be required to

undedake a"fulsome" investigation into the client's objectives, financial situation

and needs before any scaled advice can be provided. Rather, financial advisers

will only need to investigate the client's objectives, financial situation and needs

that are relevant to the scaled advice to be provided, and the scope of the

scaled advice can be agreed. However, under the existing law, the extent of

investigations required already takes into account the scope of the subject

matter;f the advice sought by the client. This is made explicit in an explanatory

note that would be repealed under the proposed amendments. Further, in our

view, the legal position under the proposed amendments would not be as

straightfonruaid as suggested by the Explanatory Memorandum, and there would

be cónsiderable legai uncerlainty and complexity. lt would therefore be unwise

for a financial adviéer to assume that, under the proposed amendments, he or

she could reduce the scope of the best interests duty simply by obtaining the

client's signature to a document that purporls to confine the subject matter of

the advice.

The notion that financial advisers and their clients can agree to limit the scope of

the best interests duty, by agreeing to confine the subject matter of the advice,

is inherently problematic. This is because both parties do not have the same

level of knowledge or understanding of what they are (or should be) agreeing to,

or its consequènces. ln fact, the client's lack of such knowledge and

understanding is precisely why the client has consulted the financial adviser in

the first place.
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The proposed amendment regarding scaled advice would insed the following

statement as a new subsection (s 9618( A)):

"To avo¡d doubt, nothing in subsection (2) prevents a client from

agree¡ng the subject matler of the advice sought by the client with the

provider."

By its terms, this new Subsection does nof actually empower Such an agreement

to be made. Moreover, the subsection says nothing about:
o whether there is anything outside the safe harbour (subsection (2)) that

might Prevent such an agreement; or
. how such an agreement can be reached.

The legislation makes clear that, for the best interests duty, what matters is "fhe

subjeci matter of the advice that has been sought by the client (whether

expticitly or implicitly)" (s 9618(2XbXi)
ultimately be decided by a court. lt ma

financial adviser and the client appare
advice. lf the client initially sought adv

explicily or implicitly) but agreeð with the financial adviser a narrower subject

matter witnout fully- understanding the implications of doing so, then a cgurt

might find that, for the purposes oJ tfre safe harbour, "the subiect matter of the

adl¡ce that has been sought by the clien( was still the broader subject matter.

Such an interpretation of the safe harbour is supported by its context, being the

financial adviser's statutory duty to act in the client's best interests. With the

analogous duty owed Oy iiOuciaries, in order to avoid liability for what would

othennrise be a breach ôf duty, a fiduciary cannot rely on the consent of the

person to whom the duty is owed unless the fiduciary first made full disclosure

of all relevant and known facts - in other words, there must be fully informed

consent (Parker v McKenna (1874) LR 10 Ch App 96)' Further:
. what is required for fully informed consent depends on all the

circumstances and there is no precise formula that can be used in all

cases (Life Association of scottand v siddat(186r) 3 De G F & J 58, 73;

45 ER 800, 806);
. in some cases it may be necessary to obtain independent and skilled

advice from a third þady (Commonweatth Bank of Australia v Smith

(1991) 42 FCR 390, 393); and
. the degree of sophistication of the client, and the client's ability to

appreciate the consequences of what is being consented to, are also

relevant (Taylor v schofietd Peterson t19991 3 NZLR 434,440).

lf the Government's proposed amendments are made, it would ultimately be up

to the courts to decide whether the same principles apply to financial advisers

who seek to reduce the scope of the best interests duty by agreement'

Please do not hesitate to contact us if you have any queries'

Yours sincerely
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Partner
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Matthew Lees
Partner
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Dear Ms Campo

Proposed lntroduction of FoFA Amendments by Regulation

This letter sets out our advice on the Commonwealth Government's ability to

make regulations that would implement its proposed amendments to the Future

of Financial Advice ("FoFA',) legislatiol in Part 7.7A of lhe corporations Act

2001 (cth).

For the reasons summarised below, we consider that such regulations would be

invalid and susceptible to challenge in the courts. A court declaration of

invalidity would operate retrospectively. This means, for example, financial

adviseré who relied on the reguíations :ould be found to have acted unlawfully.

The regulations would therefóre create significant uncertainty, and could well

becomã the subject of protracted litigation between financial advisers and their

clients - for example, in an investor class action.

The Government has released for consultation a draft Bill and draft Regulations

for the FOFA amendments. The draft Explanatory Memorandum for the Bill

States: "The Government's approach is that time sensitive FOFA amendments

wilt be dealt with through regulations,
regut@, and then

@underlinedWordStobeanacknoWledgmentthatthe
Government's proposed use of regulations might be invalid'

Despite being foreshadowed in the Explanatory Memorandum, the draft

Regulations dã not include provisions implementing these amendments' The

absence of these provisions is not explained. This Suggests that the

Government is uncertain about how such provisions would be drafted'

According to the draft Explanatory Memorandum, the FOFA amendments to be

" im ple me nted vi a reg ul ation" include:
. repeal¡ng thã requirement that, in order to qualify for the safe harbour to

the best interestå obligation, an adviser must take any other step that is

reasonably regarded ãs in the client's bests interests ("catch-all");
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. amending the best interests obligation to state that that obligation does

not prevònt an adviser and a cliõnt from agreeing the subject matter of

the advice ("scaled advice");
o repealing the rule that an ongoing fee arrangement terminaies

automat-ically unless the client renews it every two years ("opt-in

requ¡rement");
. repealing the requirement for advisers to provide a fee disclosure

statement to clients who entered into ongoing fee arrangements before 1

July 2013 ("pre-1 July 2013 clients"); and

. amending the definition of "conflicted remuneration" to exclude benefits

given to ãn adviser that could reasonably be expected to influence the

adviser when giving general advice (as opposed to personal advice)'

These amendments represent policy choices by the Government and significant
of the sorts of matters that are

sPeaking, such changes to
regulations are usually onlY a

s of the day{o-day operat¡on of an Act'

The Government may only make regulations if it is empowered to do so by

legislation. The expfunatóry Memorandum does not identify lhe "rele.vant

reþutation-making pòwel' tfrát tne Government proposes to rely upon ln s 1364

of-the Act, the G-overnment has a power to make regulations but that power is

limited to regulations that are either (a) "required' ot "permitted' by the Act or

(b) "necess ary or convenient ... for carrying out or giving effect to this Acf''

The ,'necessaly or convenient' power does not, in our view, support--the

proposed ,r"ndr"nts. This is because, far from "carrying out or giv.ing.-effect'

io tfre Act (as it currently stands), the proposed amendments vary significantly

from and are indeed incónsistent with the Act, As the High Coud explained in its

unanimous decision in Morton v lJnion Steamship Co of New Zealand Ltd

(1951) 83 CLR 402,410"

" Regulations may be adopted for the more effective administration of the

proii"ions actuaity contained in the Act, but not regulations which vary or
'deparf 

from tie positive provisions made by the Act or regulations which

go outside the fiêtd of operation which the Act marks out for itself."

ln that case, the regulations were struck down because they represented "?!ew

step in policy' (it +tZ). That description is apt for the proposed FOFA

amendments.

The proposed amendments are clearly nol "require.d' by the Act, .so the only

porri5t"'remaining basis is if the ameñdments are "permitted' by the Act' Part

LIAU the Act dóes contain subsections that permit the making of regulations

but these powers are again limited:

o Regulations may alter the steps financial advisers must take in order to

qrãl¡ty for the sáfe harbour to the best interests duty, but regulations can

only do so in "pres cribed circumstances" (s 9618(5))'
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o Regulations may provide that the opt-in requirement does not apply "m a

particular situation" (s 962K(3))'

o Regulations may provide that the requirement to give fee disclosu.re

statements to pre-t July 2013 clients does not apply "in a particular

situation" (s 9625(2))'

. A benefit is not conflicted remuneration if it "/s a prescribed benefit or is

giveninprescribedcircumstances''(ss9638(1)(e)and963C(0)'

These subsections clearly do not permit the Government, by regulation, to

implement some of its proposed FoFA amendments, such as to:

. state that the best interests obligation does not prevent an adviser and a

clientfromagreeingthesubjectmatteroftheadvice;or
. repeal s 961E, which explains the meaning of the catch-all step'

It could be suggested that, under the subsections listed above, regulations could

make the "fresCribed Circumstan1es" tO be "all Cir7umsfançes", and the

"pafticular situation" to be "all situations", and that this Would have the same

etect as repealing the catch-all, the opt-in requirement and the requirement to

give fee disclosure statements to pre-1

that would be an artificial and flawed
making powers. "All situations" are not'
ordinary language and applies to the o
statements. ln relation to the catch
interpreted broadly (eg, Lane v Soutar t19541 Tas SR 35) but encompassing"all

circùmstan"""" *orld- make the words "prescr¡bed circumstances" redundant'

Further, the fact that the Act "deals specificatty and ¡n detail with the subiect

matter to which [it] is addressed' indicates that the regulation-making powers

are limited (Mortón v L1nion Steamship Co of New Zealand Ltd at 410)' The fact

that the meaning of the catch-all step is enshrined in a separate section

(s 961E) also tells against the repeal of that step by regulation.

ln our view, the proposed amendment regarding conflicted remuneration is in a

different category. Th"t r."ndment doeJ not relate not to a// circumstances in

which a beneJit is given, but rather is confined to circumstances involving the

giving of general adlice. lt might therefore be possible to make regulations that

ñave-the Àame effect as this proposed amendment'

Please do not hesitate to contact us if you have any queries.
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