6 September 2019
Mr Nick Westerink
Individuals and Indirect Tax Division
Treasury
Langton Cres
Parkes ACT 2600

Submission via tpbreview@treasury.gov.au

Dear Mr Westerink

Review of the Tax Practitioners Board – Discussion Paper
As the representatives of over 200,000 current and future professional accountants in Australia, the two major
Australian accounting bodies Chartered Accountants Australia and New Zealand (Chartered Accountants
ANZ) and CPA Australia (together ‘the Major Accounting Bodies’), we make this joint submission on
Treasury’s Review of the Tax Practitioners Board – Discussion Paper (Discussion Paper).
The Major Accounting Bodies recognise the important and valuable role of the Tax Practitioners Board
(TPB) in regulating and supporting the tax profession. This Discussion Paper and the final report of this
Review is an important step forward in the evolution of the TPB and raises a range of important issues that
directly affect the community, our profession and our members. The final report should not however be the
end of the consultation process. We ask to be involved in further consultations before the Government
announces its response to the final report.
We submit that the Review should ensure that principles of agency independence, privacy, market
neutrality, competition and freedom of association guide the discussion on potential changes.
We also consider that the TPB must be the body responsible for regulating tax practitioners and should be
enabled to effectively do so. It is inappropriate for this to be undertaken by other government bodies, or for
work-around solutions that undermine the role and authority of the TPB.
The importance of the Board and its ability to fulfil the objects of the Tax Agent Services Act 2009 (TASA)
should be reflected in the Review’s recommendations. Caution must be taken to ensure that its role and
functions are not inappropriately outsourced or over-lapped with other government agencies or, indeed,
professional associations.
It is also important that the Review’s final report to Government recommends opportunities for the TPB to

better support tax practitioners, as well as appropriate expansion of its regulatory powers, where justified.
Such a balance reduces the risk of some interpreting the Review as an unnecessary attack on the broader
profession.
While we acknowledge the limited scope of the review, we note the lack of detail in the Discussion Paper in
relation to the performance and effectiveness of the TPB itself. Specifically, there is limited or no discussion
about the strategies, capability, processes, resourcing, decision making, communications or operating
environment of the TPB.
In this submission, we have identified opportunities to enhance the effectiveness of the TPB both with and
without changing legislation. This includes collaboration with professional associations, improved
administrative processes, enhanced government funding and increased external communication. We also
agree with the suggestion of a Capability Review of the TPB at paragraph 1.39.
We have observed that as tax expands into occupations that previously did not interact with the tax system,
broader questions of the scope of the regime arise. While peripheral intermediaries will need to exercise
judgment on staying within their field of expertise, in the future we expect that rapid economic and
technological changes, and tax collection and integrity processes may mean the government and its
regulations will increasingly bring tax into a wider range of occupations and therefore consumers will need
to be protected.
In terms of the possible options canvassed for regulation of tax (financial advisers), our preference is for
Option 4 (ASIC and TPB as co-regulators with TPB registration automatically attaching to all financial
advisers unless they opt-out). Looking forward however, our submission calls for a wholesale review of the
current financial advice framework to address regulatory complexity.
However, we would need to understand ASICs potential funding requirements, if any, to support this model
and be responsible for the imposition and enforcement of any sanctions. If ASIC requires further funding,
this would add further cost burden to this sector under the ASIC Funding Model, which is already having a
significant negative impact on smaller and independent practices. Finally, this Review is one of many being
managed under the Treasury portfolio, including the APRA Capability Review, retirement savings review
and the implementation of the recommendations of the Financial Services Royal Commission. The Financial
Adviser Standards and Ethics Authority (FASEA) is still in its early stages of its work.
As professional associations and on behalf of our members, there is a lack of clarity about the relative
priorities and interactions between these various bodies of work, all of which may impact tax practitioners.
There is therefore a significant risk of siloed or contradictory approaches being taken that has impacts across
the sector. Professionals, including those with tax practitioner registration, may end up with conflicting,
confusing and/or burdensome regulation. We seek consistency and fairness across the relevant laws and
regulations with similar levels of obligations and requirements and similar penalties for commensurate
unacceptable behaviours.
Our general position is that:
 The Discussion Paper proposes several potential changes with limited details on how the change
would be designed, funded and administered
 We do not agree that the TPB is responsible for the ‘integrity of the tax system’, rather it is the
regulator of the tax profession and thereby provides consumer protection





We do not support the imposition of the full cost recovery model on the TPB and any increased costs
arising from this Review should be funded by government
The proposed improvements to information sharing require greater detail in terms of scope,
administration and safeguards
The tone and direction of any recommendations should be carefully articulated so as not to be seen as
an attack on the profession.

Specific comments in response to each chapter of the Discussion Paper are included in Appendix A to this
submission. Commentary on the case studies is included in Appendix C. More information about the Major
Accounting Bodies is included in Appendix D.
Please contact either Michael Croker (Chartered Accountants ANZ) at
michael.croker@charteredaccountantsanz.com or Gavan Ord (CPA Australia) at
gavan.ord@cpaaustralia.com.au should you wish to discuss the matters detailed in this submission.

Simon Grant FCA

Dr. Gray Pflugraph CPA

Group Executive- Advocacy, Professional Standing
and International Development
Chartered Accountants Australia and New Zealand

Head of Policy and Advocacy
CPA Australia

Chapter 5 Registration, education and qualifications
Registration requirements including education and experience requirements are fundamental to a high-quality tax profession and therefore consumer
protection. The current education requirements in the TASA need a deeper review to determine if they remain fit for purpose and are future-proof. This
should include ensuring the current education and experience requirements for registration are suitably flexible and adaptable not only for new and
emerging classes of tax intermediaries but also for traditional accounting intermediaries. As a first step, the Review could recommend changes to
Regulations to give the TPB the ability to introduce reforms coming out of such a review.
In undertaking its review, it is important for the TPB to recognise that the tax modules in the CA and CPA Programs already offer what we believe are sound
educational entry pathways to the tax profession. There is also the CPA and CA training in related disciplines relevant to the accounting profession, practice
management and ethical obligations. Our view is that those offering tax agent services that lack these educational foundations should be challenged to lift
the bar and invest in improved outcomes.
It is important that any changes to educational and experience requirements have long transition periods for those currently undertaking impacted courses
and grandfathering to avoid the need for current tax practitioners having to undertake further study to meet a new education standard.
We do not agree with moving to an annual registration process. This may unnecessarily increase the compliance burden on registered agents with no or
little identifiable benefit.
We disagree with a “de minimis” exclusion for registration. This may make it easier for the TPB, but it may leave consumers with a lower level of protection from some
service providers. Further, the penalties that such providers may be subject to may not be consistent with those impose by the TPB. We therefore recommend that, at
the very least, the TPB should have jurisdiction over advisers offering such “peripheral” tax advice and liaise with the relevant industry or professional bodies to ensure
that their members receive tax-related training and obtain tax-related professional indemnity cover.
We are not comfortable with the management of digital service providers through the ATO’s DSP framework alone. We feel that the TPB has an important continuing
role here, particularly once services evolve into artificial intelligence or assisted tech areas. Confidentiality and ownership of taxpayer data stored on DSP systems must
be regulated. In short, technology-assisted advice should be regulated under the TASA.
Further, the Discussion Paper ducks whether the exemption for legal practitioners should continue. The differences in the regulatory environment for lawyers providing
tax-related advice is not lost on our members.
We do not agree with proposals to expand the fit and proper person test to include conflicts of interest, governance arrangements, treating close associates of an
egregious practitioner as the practitioner, nor the introduction of a ‘may register’ regime.

5.5.3

Greater flexibility to allow
the TPB to determine what
is, and how much, relevant
experience is required. This
allows the TPB to take into
account special
circumstances, such as a
career breaks or maternity
leave, non-traditional tax
intermediaries (such as
payroll providers) and
partial retirees.

Agree

We support the proposal to give the TPB greater flexibility to determine whether an applicant has sufficient “relevant
experience”, based on scenarios which (for example) involve overseas tax-related work experience, career breaks,
parental leave, non-traditional tax intermediaries and semi-retired persons.
TPB registration processes should also cater for practitioners who are traditional tax intermediaries but highly
specialist subject matter experts. There should be built in flexibility for the Board to exercise its discretion to treat not
only ‘new tax intermediaries’ as having sufficient experience, but rather existing specialists (e.g. transfer pricing, US
tax law). If a practitioner’s field of technical specialisation is narrower, then logically, the relevant experience
required to be able to develop a competent knowledge in that area may be narrower than for traditional tax
intermediaries who advise across the full breadth of tax services.
Regulations for this purpose should be developed through consultation, and should be sufficiently flexible to take
account of the 21st century landscape of the tax profession.
The lack of flexibility in ‘relevant experience’ has had a disproportionately discriminatory impact on women who are
the main group of agents who take leave (often 6 – 12 months per child) to raise their families. A period of 8 out of
10 years is a very high threshold to meet for those practitioners who can only register via the item 206 ‘Professional
membership’ pathway. This is currently a double whammy, for female professional accountants in particular,
because they are forced into the ‘Professional membership’ pathway because of the TPB’s views on “a course in
commercial law”, and “a course in basic GST/BAS taxation principles” respectively, which prevents them from
qualifying to apply under items 201-205, or items 101-102. If the practitioner qualified to apply under those other
pathways, then the “relevant experience” requirement would have only been one year in the past five years (for tax
agents), which would have been far easier to satisfy despite the parental leave taken.
We recommend amending the definition of ‘relevant experience’ in Part 2 - Tax agents, so that it states, for example,
that one period of parental leave of up to 12 months duration will be disregarded in determining whether the
‘relevant experience’ requirement has been satisfied for items 201-205, and up to two periods of parental leave of
up to 24 months duration will be disregarded in determining whether the ‘relevant experience’ requirement has been
satisfied for item 206.
Alternatively, the total number of years in which to gain the relevant experience could simply be increased to 6
years, and 12 years, respectively.
A similar approach to the above could be adopted for Part 3 - Tax (financial) advisers (relative to the reduced
periods involved). FASEA has already proposed to take account of parental leave in a similar manner to the first
option outlined above.

5.6

In addition to the
registration requirements, a
review of the current period
of registration would be
appropriate. Under he
TASA, an entity is
registered for a period of at

Do not agree

The policy rationale for this change has not been fully explained, other than that it is expected that it would align and
streamline registration and declaration processes. We have concerns that it may increase the compliance burden on
those that are registered for minimal gain.
It may also be seen as a ‘fee grab’, even though the overall fee may not rise.

least 3 years. There is no
discernible policy basis for
this 3-year period and the
TPB suggests that in the
interests of the tax
practitioners, he TPB and
Government, it would be
beneficial if he registra ion
period was converted to an
annual basis. This approach
would align with most other
requirements affec ing tax
practitioners, including
professional indemnity
insurance and association
membership. This annual
registration would replace
the current TPB
administrative ‘Annual
Declaration’ process.

We understand that it is proposed to replace the Annual Declaration (AD) process. However, the registration
renewal process is more onerous than the AD process.
We also note the potential cumulative effect of all of the proposed changes to the registration/renewal process in
this Review. The need to meet all of the new requirements would arise annually, and it would be a difficult process
to complete because of all of the ‘moving parts’ that are proposed, if they were all introduced together. The
proposed changes to the registration eligibility requirements would potentially create a barrier and significant
complexity for the initial years as applicants seek to renew and have to provide a large volume of new information
and documentation annually.
An annual registration process would be particularly burdensome for large firms on an ongoing basis, as they often
have hundreds of tax agent registrations.
Apart from the compliance burden issue, it comes down to cost. Is the renewal fee effectively going to go up when it
moves from a 3-year period to a 1-year period?
Other considerations for the Review include:


design of the Annual Declaration



making it mandatory to declare professional association membership, including membership of multiple
associations



cross-checking CPD data held by professional associations

5.11

There is a need for the
relevant experience
requirements to reflect the
modern landscape. There is
a growing number of
specialist practitioners and
a move away from
traditional ‘tax return work’
towards tax advice work.
This transition is also
occurring in a highly
digitised environment.

Agree in principle

See comments at 5.5.1-5.5.3

5.13

In light of the lifting of
standards in he financial
adviser profession, which
now mandates hat all
individual financial advisers
have a baseline educational
qualification, the
appropriateness of
individuals becoming

Do not agree

It does not necessarily follow that if financial advisers have to do a degree minimum to register with the regulator,
then all tax practitioners should have to do a degree minimum to register with the TPB, and that no exceptions or
flexibility should apply, such as the existing ‘professional membership’ pathway.
While our members would be able to satisfy this requirement, we are conscious that many other existing registered
practitioners may not be able to. Again, we consider that some flexibility is important. Any change would have to
apply fairly and equitably to all tax practitioners.

There would also need to be a long period of transitional arrangements and grandfathering for any proposed move
from a diploma level baseline qualification, to a degree level baseline qualification.

registered through their
voting membership with a
TPB recognised
professional associa ion
needs to be considered.

5.14

We also share the IGTO’s
view, as expressed in
Recommendation 6.2 of
The Future of the Tax
Profession Report that there
should be periodic review of
the educational
requirements by the TPB in
consulta ion with
practitioners, professional
associations, ter iary
institutions and the ATO.

Agree

Once it is decided what the appropriate education qualification is for registered tax agents, then the appropriateness
of individuals being able to registered through their professional association membership can be considered.
The IGT’s Recommendation 6.2(a) was that the TPB:
periodically review the suitability of the educational requirements of the Tax Agent Services Regulations
2009 and its own related guidance with input from practitioners, professional associations, tertiary
institutions and the ATO and act upon any findings including requesting the Government to consider
legislative change where necessary.
We support the recommendation for a review of the educational requirements. It is long overdue. A separate review
of educational requirements should be undertaken by both Treasury and the TPB as legislative/regulatory
amendments are required.
To overcome a lack of alignment with the TPB’s educational requirements for the standard ‘accounting’ pathways,
we seek a new dedicated pathway for professional accountants who have the academic qualifications required
by CA ANZ and CPA Australia to obtain a Certificate of Public Practice (CPP)/Public Practice Certificate to provide
taxation services to the public. We would be pleased to consult further with Treasury on the precise drafting of the
clause in due course.
We note that the Major Accounting Bodies, are both:


specifically authorised by the Corporations Act to perform this role of educating the accounting profession
to provide professional accounting services, which includes taxation services, to the public; and also



providers of post-graduate/professional accreditation courses.

The Major Accounting Bodies have assessed the key ‘learning outcomes’ for commercial law (specified by the
International Federation of Accounting education standards) as being met in the undergraduate law subjects that are
currently contained in all of the “Accredited Tertiary Courses” for entry into the CA and CPA program.
It is both logical and efficient for the TPB to place reliance on existing legally authorised, formal accreditation
schemes between the profession and the Higher Education Providers (HEPs), such as the Accreditation partnership
between CA ANZ and CPA Australia, and the HEPs. We believe that this was the intention behind section 20-10,
not that it only be used for item 206.
We recommend that this Review reconsider the legislative intention behind section 20-10. Was it intended to confer
a power on the Board to accredit professional bodies to recognise qualifications and experience for pathways other
than item 206? The notes in the Regulations (Schedule 2) also state that the Board may approve a course by an
accreditation scheme.

A related issue to this one is the meaning of “professional associations”. Arguably, an association should not be
regarded as a “professional association” if there is an absence of a professional conduct function in the association
to regulate their members as “professionals”. We note that CA ANZ and CPA Australia invest heavily in their
respective professional conduct functions. We are not certain whether this is the case for all other recognized
associations.
In addition, for BAS agent registration, the Major Accounting Bodies seek a new dedicated pathway for
professional accountants, who have the academic qualifications required by the Major Accounting Bodies to
obtain a CPP to provide taxation services, including BAS services, to the public. Again, we are happy to consult
with Treasury further on the precise drafting of the clause.
In terms of amendments required to accommodate international talent, item 206 should be retained, and should
provide the Board with a clear discretion to approve an applicant who holds an international professional
membership, where they are also an ‘affiliate’ or ‘associate’ member of an RTAA in Australia, and where they meet
the relevant experience requirements through their tax work both in Australia and internationally (in aggregate), with
more than 50 per cent of it completed in Australia.
5.19

The TPB is of he view hat
generally registration under
the TASA should be:
5.19.1
mandated for
traditional tax advisers,
such as tax agents and BAS
agents, that provide advice
for a fee or reward;
5.19.2
required by
advisers who substantially
deal in tax advice (tax
advice concerns any matter
arising from tax laws
administered by the ATO),
that provide advice for a fee
or reward; and
5.19.3
excluded on a
‘de minimis’ basis for hose
professions that have
marginal and simple tax
advice interac ions.

Agree in part

We agree with 5.19.1.
We seek clarification of 5.19.2. Issues here include:

Registration by those who “substantially deal in tax advice” should be “mandated” in our view

What does “substantially deal in tax advice” mean? Examples are required to contextualise what is meant
here

The meaning of “fee or reward” needs to be fleshed out. In particular, the concept of “reward” needs to be
interpreted broadly by the TPB to capture those who benefit from access to data without actually imposing
a monetary fee (e.g. the Plutus Payroll scenario). This would also, in our view, rightly bring within the TPB’s
purview that who develop tax-related software and APIs.
We disagree with a “de minimis” exclusion. We see this as motivated by what makes life easier for the TPB rather
than a consumer-focused recommendation. Our understanding is that this recommendation would leave
unprotected (in terms of recourse to the TPB) the consumer who relies on:

Advice of tax residency proffered by a real estate agent or conveyancer (tax residency being relevant to the
operation of CGT exposure)

Advice on building-related expenditure proffered by a quantity surveyor (relevant to capital works
deductions)

Valuations (relevant for a range of tax purposes, including deductible gifts, trading stock and CGT cost
base).
Without TPB coverage, aggrieved consumers would be left to report the adviser to the Office of Fair Trading in the
relevant jurisdiction or fund an action in negligence. The adviser would not be sanctioned by a tax regulator and may
or may not be sanctioned by the professional association (if any) to which they belong. It should also be noted that
the penalties that such providers may be subject to may not be consistent with the TPB.

We recommend that, at the very least, the TPB should have jurisdiction over advisers offering such advice and liaise
with the relevant industry or professional bodies to ensure that their members received tax-related training and
obtain tax-related professional indemnity cover. Alternatively, those professional associations should develop
guidelines which ensure that consumers are explicitly warned in writing that the conveyancer, quantity surveyor etc
is not providing tax advice.
5.20

Consideration as to whe her
an en ity is subject to other
regulation for their tax
advice is also appropriate.

Undecided

We seek further clarity. There is no context provided for this TPB view.

5.21

The ATO considers hat
TPB’s view is sensible and
notes that the approach to
tax intermediary registration
should be future proofed
(see discussion at
Chapter 12). However, TPB
regulation should not extend
to those intermediaries
where the services hey
provide is to act solely as a
conduit between the ATO
and the entity or individual
providing he tax agent
service. That is, some
digital service providers
should be excluded from
regulation under the TPB.

Undecided

We seek examples of the type and form of services that are described to gain a clearer understanding. It may
create:

On he other hand quan ity
surveyors, novated lease
providers and salary
sacrifice advisers would
seem to actively market or
adver ise hemselves as
providing tax services
without being regulated by
any other Government
agency and as such should
con inue to be regulated by
the TPB.

Disagree

Tax lawyers, insofar as they
are not preparing or lodging
a return or a statement in
the nature of a return, have
a specific exemption from
needing to be a registered
tax practi ioner.

Insufficient consideration
in Discussion Paper

5.24

5.25



definitional problems that could be exploited



an unfair competitive advantage for those who are unregulated



a lack of consumer protection

We are not comfortable with the management of digital service providers through the ATO’s DSP framework alone.
We feel that the TPB has an important continuing role here, particularly once services evolve into artificial
intelligence or assisted tech areas (i.e. decision-making technology). Technology-assisted advice and the
confidentiality and ownership of data should be regulated under the TASA.

This view appears to contradict para 5.19.3. There should not be a ‘de minimis’ rule for some professions and not
others. Any proposal should be industry/profession neutral in respect of de minimis.
We also note that the TPB’s role is to protect all consumers and regulate all providers of tax agent services – not to
protect some consumers and regulate some tax advisors. While we acknowledge the Discussion Paper’s attempt to
try to find a pragmatic line, its consumer protection objective cannot and should not be compromised.

The Discussion Paper ducks whether this exemption (carve out) should continue. The differences in the regulatory
environment for lawyers providing tax-related advice is not lost on our members., There are concerns about the lack
of a level playing field.
An assessment of the regulation of the legal protection and the protections afforded to consumers who receive bad
or incorrect legal advice (as it relates to tax) should be undertaken. The regulatory regime should ensure that there

is consistent oversight of all participants in the tax profession.
We are not aware of a tax issue that has gone to the legal profession boards in their respective States or Territories,
and we are not aware of instances where the ATO has shared information with legal profession boards.
Members have put to us that lawyers may be just as, if not more, l kely to be giving complex or possibly aggressive
tax advice.
While the policy presumption is that lawyers are already regulated and shouldn’t be over-regulated, we question
how effective this is in practice.
We also hold concerns that if an agent and a lawyer work on the same matter which may give rise to a
contravention of the TASA, there may be asymmetry between the respective penalties imposed on the lawyer and
the agent.
5.26

5.34.1

5.34.2

However, consultation has
to date suggested that there
are relatively few other tax
intermediaries that curren ly
fall into his category.
Considering this, it may be
appropriate for he TPB to
publish a determination that
excludes certain tax
intermediaries from
registration.

Undecided

Incorporating the matter of
conflicts of interest as part
of its consideration as to
whether an individual is a fit
and proper person including
a specific reference to
ensuring all personal tax
obliga ions are up to date.

Do not agree

Bolstering the management
of personal income tax
obliga ions consideration to
include a consideration of
the management of the
income tax obligations of an
individual and the
individual’s associated
entities

Do not agree

We require further details of the proposal. If progressed, we would suggest that a Legislative Instrument or
Regulation, rather than a determination, be used to exclude certain classes of intermediaries from registration. Such
an instrument or regulation must be subject to public consultation before it is tabled in Parliament.
It should also be recognised that certain tax intermediaries may want to be included and should be able to
voluntarily register. The law should therefore not preclude registration.

Further detail on the matter of conflicts is required including clarity on whether the registration requirements are
intended to mirror subsection 30-10(5) of the Code of Conduct.
The TPB’s interpretation of ‘fit and proper person’ as set out in TPB (EP) 02/2010 can be updated to include
management of personal income tax obligations without modifying or prescribing the existing common law definition.
It should be noted section 220 of APES 110 Code of Ethics for Professional Accountants goes into detail on conflicts
of interest. APES 110 requires our members to take reasonable care to identify circumstances that could pose a
conflict of interest and the member must evaluate the significance of any threat and apply safeguards where
necessary to eliminate or reduce the threat to an acceptable level. In other words, it is not a requirement on
members to eliminate all conflicts of interest - this depends on the extent of the threat and if thought significant how
the threat can be reduced.
The definition of associated entities is broad and can include entities over which the registrant has no effective
control. For example, the spouse of a registrant or a partner in the same accounting practice has outstanding
returns. Not only may the registrant be unaware of the outstanding obligations due to privacy, they may have no
authority or influence to direct their associate to lodge. Their outstanding obligations do not necessarily impact the
agent’s ability to provide professional tax practitioner services and should not prevent registration.

5.34.3

Whe her a company or
partnership has appropriate
governance arrangements
in place

Do not agree

See comments at 4.14 and 4.16.

5.34.4

Removing the five-year
period referred to in sec ion
20-15 of the TASA and
either increase, or remove
entirely, the timeframe
within which matters can be
taken into consideration

Undecided

Greater detail and context is required as to what is proposed. We support efforts to ensure bad actors are kept out
of the profession, however we are concerned that this proposal does not allow for changed behaviours, the impact
of education etc.

5.34.5

Any other relevant matters
that the Board considers
appropriate.

Undecided

Greater detail and context are required as to what is proposed. We hold concerns that the Board may make
decisions based on allegations or intelligence against a tax practitioner that are not proven in court or where the
practitioner has not had an opportunity to refute the allegations.

5.36.1

The ATO has identified a
number of potential reforms
to the fit and proper person
test:

It is unclear how governance arrangements relate to the requirements for ‘fit and proper person’. The mischief the
TPB may be seeking to target with this proposal may be better achieved through other less intrusive proposals in
this Discussion Paper.

There must be objective tests, safeguards and avenues for appeal included in the design.
Do not agree

Freedom of association is a right that should be not contravened and there is a lack of definition as to how an
‘associate’ may be defined for the fit and proper test. TPB decisions shouldn’t be affected by independent
entities/associates and the potential impingement on other regulatory and legislative frameworks should also be
assessed.

5 36.1
The TASA does
not have a mechanism to
treat close associates of
egregious tax practitioners
as he tax practitioner. This
is to be contrasted wi h the
tax and corporations
legisla ion, which provide for
the actions of close
associates. The ATO has
suggested that fit and
proper person test could be
amended to include
considera ion of the actions
undertaken by close
associates of the registered
tax practi ioner in certain
circumstances, akin to the
related party provisions in
the Corporations Act 2001.

5.36.2

The TASA allows serious
previous criminal
convic ions and
imprisonment to be withheld
in an application for

This reform proposes treating the close associates of egregious practitioners as the practitioner. This could result in
a firm of 200 partners with one egregious tax practitioner impacting the firm’s fit and proper person test for all the
other partners and partnership. This would be inappropriate.

The proposal appears very broad and undefined and builds a regime around the most egregious cases that attract
guilt by association. It appears to attempt to address the issue of sanctioned tax practitioners operating within the
profession by modifying the TASA rather than going through the proper process of investigating and litigating. It may
affect registrants who have an association but were not involved in any wrongdoing (e.g. a back-office accountant in
an accounting firm with a partner convicted as a promoter but they were not involved in the scheme).
We note that the fit and proper person test applies to directors for company registrants. The Corporations Act 2001
definition of directors encompasses shadow directors. As such, it is arguable that the Board can already deregister
(or choose to not register) a company if information is provided that demonstrates a person defined as a director of
the company for the purpose of the Corporations Act (including shadow directors) is not a fit and proper person.

Undecided

Requires further details and safeguards.
The comments made at 4.16 in relation to disclosures on the register, similarly apply to this proposal.
We hold concerns about the term ‘relevant information’ – this needs to be more specifically defined.

registration as a tax
practitioner. The TASA
could mandate the
disclosure of spent
convic ions and relevant
information to be
considered for the fit and
proper person test.

5.36.3

5.36.4

5.39

We suggest that perhaps a better approach would be that the TPB informs the applicant that a police check will be
undertaken and that this will assist in informing whether the individual is of good fame, integrity and character.

The TASA applies a ‘shall
register’ regime, so that if a
behaviour is not listed in the
TASA, the TPB has limited
discre ion to reject an
application for registration.
Moving to a ‘may register’
approach may provide the
TPB wi h great flexibility and
discre ion in registering
practitioners in instances
involving complex
behaviours that are difficult
to define, such as illegal
phoenixing.

Do not agree

Las ly, moving from a three
year to a one-year
registration cycle would
provide a more timely
review of a prac itioner’s fit
and proper conduct.

Undecided

Guidance could be taken
from the fit and proper
person requirements for
o her government agencies.
The fit and proper person
requirement under he
TASA could be expanded to
require consideration of
conflicts of interest,
disqualifica ion from
managing corporations, or
whether the individual was
involved in the business of a
terminated or suspected tax
practitioner.

Do not agree

Limiting registration for reasons that are broad, esoteric and indirectly-related, especially where they are beyond the
control of the registrant, is unfair. Tax professionals should have the right to participate in their chosen profession.
The fit and proper person test is sufficient to address registrants who have previously been involved in phoenixing,
etc. Caution should be exercised before providing regulators with a broad discretion to deny registration where there
are only allegations or intelligence reports of a particular behaviour. The Board and its delegates must not be given
too much discretion on the fundamental principles.

See comments at 5.6.
The reporting burden may become significantly more onerous and/or costly for limited regulatory or consumer
benefit.
We do not support expanding the fit and proper person test as proposed. It is a very critical concept and can
prevent an applicant from registering. It is important that it not be unduly complicated, otherwise it may improperly
restrain tax practitioners from being able to register and conduct their tax practices.
Fit and proper person has a common law meaning and the TPB’s own guidance material refers to several AAT
cases.
The proposed changes are prescriptive and narrow and may, in fact, restrict rather than expand the application of
the fit and proper person test. A broad approach to the test is helpful as becoming too prescriptive can instead limit
discretion. Any legislation or adoption of other agencies’ definitions of fit and proper person would need to be
minimal, serious and critical to the integrity of the tax practitioner profession.
Further, the term ‘involvement’ would need to be carefully defined to ensure that it does not affect innocent
individuals or entities, nor offend principles of association.
We are also concerned about the conflict of interest proposal as subsection 30-10(5) of the Code of Conduct
legislates for adequate management of conflicts. This is reinforced by section 220 pf APES 110 Code of Ethics for
Professional Accountants mentioned in 5.34.1.

5.40

There may also be scope to
adjust the five-year time
period built into the fit and
proper person requirement
under he TASA.

Undecided

Requires further detail and context.
The five-year period may be appropriate in some cases, but not in others. Our comments in relation to disclosures
on the register, similarly apply to this proposal.
Caution should be taken to avoid imposing a permanent professional life sentence with no second chances. A
comparison against regimes in other jurisdictions or under other legislation should be undertaken.
Our preference is to have permanent banning orders available to the TPB rather than placing barriers to entry at the
registration process.
While there may be scope to increase the time period there should not be an unlimited timeframe. The legislation
should not be determinate as people should be able to show they can change their ways.
Further consideration should be given to the proposal and its implications, especially for bankruptcy or insolvency.

5.41

5.42

As is noted in Chapter 3, it
might also be appropriate
for the criteria to be
expanded to include
upholding the integrity of the
tax system. While this is
already inferred in
paragraph 20-15(a) of the
TASA there may be value in
making this more explicit.

Do not agree

Picking up on the
discussion Chapter 7 (and
the case examples in
Appendix C) on supervisory
agents, there may be scope
for the TPB to consider the
associates of a tax
practitioner in determining
whether they are a fit and
proper person. In particular,
the fit and proper person
test could consider whe her
the tax prac i ioner operates
a practice with, or under the
direction of, a deregistered
or terminated tax
practitioner.

Undecided

Reference to the integrity of the tax system is inappropriate for the fit and proper person test.
The concept is too amorphous and generic, with limited applicable evidence and too much discretion. The proposal
introduces new, untested concepts where there is no evidence of anything being wrong with the current test.
TPB should risk rate, monitor and gather information on registrants which can then be used to inform education and
compliance strategies.
We also re-iterate earlier comments about the lack of a regulatory-playing field, vis-a-vis lawyers practicing in tax.
Further detail and context required.
We prefer banning orders, including permanent orders, to ensure deregistered or terminated tax practitioners no
longer operate within the profession.
As mentioned in 5.36.1, we note that the fit and proper person test applies to directors for company registrants. The
Corporations Act 2001 definition of directors encompasses shadow directors. As such, it is arguable that the Board
can already deregister (or choose to not register) a company if information is provided that demonstrates a person
defined as a director of the company for the purpose of the Corporations Act (including shadow directors) is not a fit
and proper person.

5.52

Consultation reveals that
access to he tax agent
portal is the driving reason
behind suggestions to
include tax clinics in the tax
practitioner regime.
However, access to the
portal is a matter to be
determined by he ATO. It
would appear burdensome
and unnecessarily
bureaucra ic to require a
volunteer-run tax clinic to
register as a tax prac itioner
and meet the relevant entry
requirements to access an
ATO system. Tax clinics
should continue to work with
the ATO so that the portal
issue can be considered as
part of the pilot evaluation.

Disagree

We are yet to be convinced that all risks are mitigated.
Access to the Portal or Online services for agents can expose the Tax Clinic, the ATO and taxpayers to significant
risks. Tax Clinics or the registered agent must ensure client data and ATO systems are not inappropriately
accessed. We would be interested in the ATO’s view as to how they protect their systems from misuse.
We recommend that Tax Clinic staff, and students, be trained in the responsibilities of the profession vis-à-vis the
tax system. They should operate under the supervision of a registered agent at all times. We are aware that similar
initiatives are undertaken in the legal profession, however there are limited risks in that students do not have access
to online personal tax information and ATO systems.
We also note that some Tax Clinic students are getting a ‘reward’ in that the experience forms part of subject credits
toward a university degree.
Finally, we see Tax Clinics as a valuable learning environment for students who may become tax professionals. This
learning environment should reflect as closely as possible the realities of being a tax agent, including the regulatory
environment in which they operate.

Chapter 9 Safe Harbour
Our position is that penalties on tax practitioners should be solely administered by the TPB in its role as the regulator of the profession and therefore we do
not agree with the proposal to provide the ATO with the power to penalise tax practitioners. The ATO should not regulate tax practitioners beyond the
already available powers in promoter penalty, Taxation Administration Act 1953 and Criminal Code Act 1995 laws.
The question of extending the safe harbour for recklessness and intentional disregard of the law in order to enhance consumer protections should be kept
separate from the sanctions and penalties regime for tax practitioners. While we recognise the need for such behaviours to be penalised, it does not
necessarily follow that the current penalty regime should be altered.
As the penalties regimes of taxpayers should be administered by the ATO and tax practitioners should be administered by the TPB, there should be no
apportioning of penalties or working out of joint culpability between the taxpayer and their tax practitioner. If the enablers of such reckless behavior or
intentional disregard of the law are not tax practitioners, then it is arguable that the ATO should have residual power to penalise such enablers, and this
would entail consideration of existing tools such as the promoter penalty regime.
If there are concerns regarding the capability of the TPB to regulate egregious behaviours of tax practitioners, this should be addressed through a capability
and effectiveness review of the TPB rather than giving the ATO residual powers to impose penalties on tax practitioners. In stating this, we recognise that
the ATO has a responsibility for the integrity of the tax system, however it would be confusing (to say the least) if both the ATO and the TPB had
overlapping responsibilities for imposing penalties on tax practitioners.
Such a penalty regime would be detrimental to agent-client relations (for example, in terms of blame apportionment)
Our members would also rightly be wary of the possibility that an agent might be pressured by the ATO (overtly or subtly) to “back down” on a client matter
to avoid penalties which might be imposed on the agent.
At a macro level, we also question the ATOs policy thinking. A fault-based penalty imposed by the ATO on the agent is not transparent to the client
(consumer) and does little in a practical sense to force behavioural change on the agent unless the penalty is so large that it impacts the viability of the
practice. Our members will be fearful that such a measure is an ill-disguised attempt to force agents perceived to be “bad” to exit the industry without the
ATO troubling the TPB.

10.15.3

10.15.4

10.15.5

Option 3 ASIC and the TPB operate as
co-regulators of financial advisers and
ASIC is responsible for the imposition of
sanctions for tax related matters.
TPB registration as a TFA automatically
attaches to all financial advisers, who
can then ‘opt out’ of the TPB regime if
they do not provide tax advice.
10.15.3 Option 3 is similar to Option 1,
but for the following:

the existing ASIC criteria and
requirements set by FASEA would serve
as a substitute to the TPB’s
requirements;

all financial advisers would
automatically be registered with the TPB
and would be able to opt out of TPB
registration as a TFA if they were not
required to be registered; and

the TPB would be responsible
for investigating conduct to determine if
there is a breach, including a breach of
the TASA’s Code of Professional
Conduct; and

where a breach is found by the
TPB, ASIC would be responsible for the
imposition of any sanctions

Agree in principle as an
interim solution. Prefer option
4.

Option 4 ASIC and the TPB operate
as co-regulators of financial advisers
and the TPB is responsible for the
imposition of sanctions for tax
related matter.
TPB registration as a TFA
automatically attaches to all financial
advisers, who can then ‘opt out’ of
the TPB regime if they do not
provide tax advice.
10.15.4 Option 4 is similar to Option
3, however, where a breach is found
by the TPB, the TPB would impose
the relevant sanction
Option 5
ASIC and the TPB
operate as co-regulators of financial

Agree in principle as an
interim solution. Preferred
over option 3

We broadly support this as an interim option until a wider review of the broader regulatory
framework as recommended in 2.18.
With the alignment of the education requirements to become a financial adviser and a tax
(financial) adviser, this could provide a pathway for streamlined registration, potentially
removing duplicated processes and costs for new entrants to the financial planning sector.
However, we would need to understand ASICs potential funding requirements, if any, to
support this model and be responsible for the imposition and enforcement of any sanctions. If
ASIC requires further funding, this would add further cost burden to this sector under the ASIC
Funding Model, which is already having a significant negative impact on smaller and
independent practices.
Further, the new professional standards reforms for financial advisers do not apply to
individuals who are authorised to provide general advice, advice on non-relevant products and
wholesale advice to clients. It is not clear from Option 3 how these advisers would register or
be regulated under this model.

We broadly support this as an interim option in preference to Option 3 until a wider review of
the broader regulatory framework as recommended in 2.18.
It negates the need for ASIC to potentially seek additional resources, while providing some
relief for financial advisers who are tax (financial) advisers.
However, further clarity is needed to understand details such as the fees payable, how the
process would be streamlined between both regulators and any potential cost implications to
implement this approach.

Disagree

Further, the new professional standards reforms for financial advisers do not apply to
individuals who are authorised to provide general advice, advice on non-relevant products and
wholesale advice to clients. It is not clear from Option 3 how these advisers would register or
be regulated under this model.
We do not support this model, as it is unclear how it would ensure any individual who ‘opts in’
meets the required TFA education and experience requirements.

10.15.6

10.15.7

advisers and ASIC is responsible for
the imposition of sanctions for tax
related matter.
TPB registration as a TFA attaches
to all financial advisers that ‘opt in’ to
the TPB regime if they provide tax
advice.
10.15.5 Option 5 is similar to Option
3, however, a financial adviser
would be eligible to register with the
TPB simply by opting into the TPB
regime. As with Option 3, the
existing ASIC criteria and
requirements set by FASEA would
serve as a substitute to the TPB’s
current registration requirements.
Option 6 ASIC and the TPB operate
as co-regulators of financial advisers
and the TPB is responsible for the
imposition of sanctions for tax
related matter.
TPB registration as a TFA attaches
to all financial advisers that ‘opt in’ to
the TPB regime if they provide tax
advice.
10.15.6 Option 6 is similar to Option
5, however, where a breach is found
by the TPB, the TPB would impose
the relevant sanction.
Option 7 This would allow financial
advisers that provide incidental tax
advice to not have to be registered
with the TPB. At the same time there
are reciprocal arrangements that
permit tax advisers/accountants to
provide incidental financial advice
which in effect restores the
concession that was previously
available to accountants that are
registered tax practitioners
10.15.7 Option 7 would allow
financial advisers to provide

However, we would need to understand ASICs potential funding requirements, if any, to
support this model and be responsible for the imposition and enforcement of any sanctions. If
ASIC requires further funding, this would add further cost burden to this sector under the ASIC
Funding Model, which is already having a significant negative impact on smaller and
independent practices.
Further, the new professional standards reforms for financial advisers do not apply to
individuals who are authorised to provide general advice, advice on non-relevant products and
wholesale advice to clients. It is not clear from Option 3 how these advisers would register or
be regulated under this model.

Disagree

Further to our comments at 10.15.5, we do not support this model.

Disagree

We do not support this model.
Tax is a key consideration for the majority of financial planning strategies. It is not incidental, it
is material to the advice and recommendations.
It is therefore important that a consumer can be confident and trust that the advice they seek
from their financial adviser appropriately considers and accounts for any tax (financial) advice
considerations.
This requires appropriate education, experience and oversight obligations to be meet and
adhered to.
Further, the accountants’ exemption only permitted the recommendation to establish or wind up

incidental tax advice without needing
to be registered with the TPB. In
addition, this option would bring
back the accountants’ exemption
and allow accountants to provide
basic self-managed super fund
advice and services without having
to operate in the AFSL environment.

an interest in an SMSF. It was so limited, that it did not even permit a recommendation to not
establish an SMSF. Restoring such a limited exemption is not going to address the need to
enable affordable, access ble and quality advice by trusted advisers. Rather, significant review
of the current regulatory framework is needed to address the current complex environment,
which is resulting in increased costs and discouraging clients from seeking advice.

Our preferred future state

A wholesale review of the current regulatory framework is needed to address the regulatory
complexity caused by years of layered regulatory reforms, without any appropriate review to
ensure these reforms are meeting their policy intent.
For example, the objective of the Future of Financial Advice (FoFA) reforms was to ensure
advice is in the best interests of clients and advice should not be put out of reach of those who
would benefit from it.
The objective of the review should be to identify policy changes needed to ensure that
consumers can access quality affordable advice from their choice of trusted adviser.
The resulting regulatory framework would need to breakdown the existing silos and ensure:


aligned entry requirements for those providing advice



streamlined registration processes



a common code of ethics, and



harmonised regulatory obligations, including professional development.

These changes are needed to ensure that a regulatory framework is established that
encourages the provision of affordable, independent quality advice by professionals and
importantly seeks to engage, inform and protect the client in the process.

12.19

It may assist the TPB in addressing these
risks if some of the ideas proposed by the
ATO were provided for in the Code of
Professional Conduct. Code requirements
for the management and mandatory
notifica ion of data breaches, and
mandated know your client requirements,
may incentivise the profession to raise
their standard of technological
knowledge.

Agree

Management and mandatory notification of data breaches is currently the domain of the Office of the
Australian Information Commissioner (OIAC). If there are improvements to made here, it lies in the ability of
OIAC to share information with both the ATO and TPB. Our members do not want to report to multiple
agencies.
The “Know your client requirements” foreshadows the extension of anti-money laundering obligations to the
accounting and other professions and we have yet to see the regulatory model for that.
We see little prospect of the TPB – as currently configured and resourced – to “raise the standard of
technological knowledge” and in any case, the ATO is driving that already with the rapid move to government
online services.

Appendix B

Appendix C
Case example: Agent C (Reference paragraph 7.24)
The example highlights the limitations of the administrative sanctions and civil penalties available to
the TPB.
The legislation does not restrict the commencement of an investigation. In our view, the issue is not
that the TPB could not progress the investigation as the agent was no longer registered but rather:


administrative sanctions are limited to agents who are registered with the TPB



civil penalties are not available for the situation described in the case study.

Therefore, there was no sanction or penalty available to the TPB to address the offending.
We note the extended timeframe between ATO referral and TPB decision not to progress the
investigation and it is unclear whether the TPB had the opportunity to commence an investigation
between the December 2015 referral and May 2016 voluntary cancellation.
A joint investigation or taskforce approach to cases like these may be an efficient way to rapidly
respond to such allegations.
The case also indicates the need for pecuniary administrative penalties and, potentially, broader civil
penalties that could apply in instances of misuse of client funds or similar behaviours.
The Review should explore the possibility of authorising a TPB review (or the continuation of such a
review) even where the agent has voluntarily deregistered.
Case example: Shadow agent (Reference paragraph 7.25)
The fit and proper person test applies to directors for company registrants. The Corporations Act
2001 definition of directors encompasses shadow directors. As such, the Board can deregister the
registered company if information is provided that demonstrates Person A is, in fact, a director of the
company for the purpose of the Corporations Act.
The case reflects a presumption of guilt in that the employment of Person A is asserted to have
caused the poor compliance behaviour at the new company. The inference is that Person A’s son
would have been denied registration for the new company given Person A’s previous behaviour.
This raises a number of risks including being judged for another’s transgressions, being prevented
from practicing by virtue of one’s associates and the Board making decisions based on inference
rather than direct evidence.
Given that the ATO activities have identified issues at the new company, we would suggest that an
investigation on the company is undertaken, including contemplation of civil penalties given the
apparent false and misleading statements made to the Commissioner. There could be further
penalties.

The introduction of administrative sanctions such as banning orders and pecuniary penalties may
also assist in permanently banning Person A and the son from the profession as well levying fines if
civil penalties are not pursued.
Case example: Safe harbour limitations (Reference paragraph 9.4)
We agree with the proposal that the safe harbour is extended to taxpayers who can demonstrate, to
a high threshold, that the tax agent committed the reckless act and that the taxpayer was not
responsible.
In this case example, we envisage the Commissioner of Taxation would remit the penalties given
the unique situation of the taxpayers.
However, we do not support the reasoning that the shortfall penalties should then be redirected
towards the tax agent by the ATO.
The case indicates that the TPB could seek civil penalties against Agent Y for false and misleading
statements as well as to impose sanctions including deregistration.
If new administrative sanctions such as permanent banning orders were introduced, then this may
also potentially be applied to Agent Y.
We reiterate our position that the TPB is the responsible agency for the regulation of tax agents and
that this authority should not be transferred, even in part or as a residual power, to the ATO.

Appendix D
About Chartered Accountants Australia and New Zealand
Chartered Accountants Australia and New Zealand (CA ANZ) represents a network of more than 125,000
financial professionals, supporting them to build value and make a difference to the businesses, organisations
and communities in which they work and live. Around the world, Chartered Accountants are known for their
integrity, financial skills, adaptability and the rigour of their professional education and training.
CA ANZ promotes the Chartered Accountant (CA) designation and high ethical standards, delivers world-class
services and life-long education to members and advocates for the public good. We protect the reputation of
the designation by ensuring members continue to comply with a code of ethics, backed by a robust discipline
process. We also monitor Chartered Accountants who offer services directly to the public.
Our flagship CA Program, the pathway to becoming a Chartered Accountant, combines rigorous education
with practical experience. Ongoing professional development helps members shape business decisions and
remain relevant in a changing world. We actively engage with governments, regulators and standard-setters
on behalf of members to advocate in the public interest. Our thought leadership promotes prosperity in
Australia and New Zealand.
Our support of the profession extends to affiliations with international accounting organisations.
We are a member of the International Federation of Accountants and are connected globally through
Chartered Accountants Worldwide and the Global Accounting Alliance. Chartered Accountants Worldwide
brings together members of 13 chartered accounting institutes to create a community of more than 1.8 million
Chartered Accountants and students in more than 190 countries. CA ANZ is a founding member of the Global
Accounting Alliance which is made up of 10 leading accounting bodies that together promote quality services,
share information and collaborate on important international issues.
We also have a strategic alliance with the Association of Chartered Certified Accountants. The alliance
represents more than 870,000 current and next generation accounting professionals across 179 countries and
is one of the largest accounting alliances in the world providing the full range of accounting qualifications.

About CPA Australia
CPA Australia is one of the world’s largest accounting and finance bodies, with more than 164,000 members
working in 150 countries and regions around the world.
Our aim is to enhance our members’ professional knowledge and support their career development. We do
this in many ways, starting with the world-class postgraduate CPA Program. Thereafter, we deliver a range of
continuous learning programs, utilising our international networks to source leading-edge content and
presenters.
We support our members and the profession internationally by advocating for change at the highest levels and
contributing to leading networks worldwide in the finance, accounting and business arenas.
A strategic priority and commitment for CPA Australia is to not only advocate on behalf of members, but also
to speak up on issues in the public interest.
CPA Australia’s members are bound by a strict professional code of conduct, including an obligation to
undertake continuous professional development to ensure that the highest professional standards are
maintained.

