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Thank you for the opportunity of providing comment on the above mentioned 
consultation paper. 
 
Background 
 
There are significant obstacles in identifying the beneficial owners of companies 
largely due to the system of nominee shareholdings.  Although the original 
rationale of nominees was to facilitate the administration of assets, the nominee 
shareholding system has evolved so that it is now an “essential part of the 
infrastructure of the world’s capital and financial markets”: see David Chaikin, 
‘Nominee shareholders: Legal, commercial and risks aspects’, (2005) 18 
Australian Journal of Corporate Law 288 (Attachment A).  Since there is no 
prospect of abolition of nominee shareholdings – which would plainly be a 
foolish endeavour – identifying beneficial ownership will be problematical 
whatever proposals are enacted by the Australian government. 
 
There are numerous studies documenting the abuse of corporate structures in 
relation to corruption, tax evasion, money laundering, fraud and phoenix trading.  
It is widely accepted that beneficial ownership information is critical to law 
enforcement and the tax authorities, but this begs the question whether a new 
regulatory regime which requires “adequate, accurate and timely information on the 

beneficial ownership and control” of companies and legal arrangements, such as trusts 

(FATF Recommendations 24 and 25), would secure this objective. A related question 

is how will an increase in transparency of beneficial ownership deter criminals or 
tax evaders from using companies? 
 
A new requirement of disclosure of beneficial ownership, will make it more 
‘difficult’ for criminals to use corporations, but this is unlikely to offset the 
significant advantages of using a corporation, coupled with the ease of 
incorporation and relative low costs of establishment and maintenance.  In these 
circumstances, any new regulation to improve the transparency of beneficial 
ownership of companies is likely to have only a modest effect on criminal misuse 
of corporations; assuming criminals are rational actors, they will take steps to 
evade or avoid any beneficial ownership transparency requirement.  A 
counterfactual case is that of the Panama Papers where the intermediaries of 
suspected criminals and tax evaders disclosed to a Panamanian law 
firm/corporate services provider the beneficial ownership of thousands of 
offshore corporations. 
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As far as government policy is concerned, the major justification for enacting 
enhanced transparency of beneficial ownership of a proprietary/private 
company should be the Australian Government’s commitment to the G20 and the 
Financial Action Task Force (FATF).  If this is the case, then the regulatory policy 
that is adopted by Australia should comply with the minimum requirements of 
the global standards.  Whether Australia should ‘gold plate’ those standards, as 
the United Kingdom government has done in relation to its creation of a central 
corporate registry of persons of ‘significant control’, is perhaps the major policy 
question that will need to be addressed in this consultation. 
 
In relation to the issues raised in the consultation paper, I make the following 
observations. 
 
Scope of companies subject to a new transparency ownership requirement 
 
Listed companies should be excluded from any new requirement to obtain 
beneficial ownership information and/or establish a new beneficial ownership 
register since this would be an unnecessary duplication of the existing 
obligations on listed companies.  This is consistent with the FATF’s global 
standards on anti-money laundering (AML) and counter-terrorist financing 
(CTF) and the UK legislation on transparency of beneficial ownership of private 
companies (see Small Business, Enterprise & Employment Act 2015 amending the 

Companies Act 2006 by inserting a new Part 24).  Any attempt to amend the 
existing requirements on listed companies, for example by imposing a new 
obligation on listed companies to obtain beneficial ownership information 
(rather than imposing the obligation on the beneficial owner of a listed company 
as is the current law in Australia, UK and elsewhere) would make Australian 
corporate securities law unduly burdensome and uncompetitive. 
 
Tests for beneficial ownership 
 
If the government seeks to obtain a high level of compliance with any new 
legislation it should ensure that the tests for beneficial ownership disclosure are 
easily understood by the directors and owners of companies in Australia that 
would be subject to the new obligation.  
 
The UK tests for disclosure of beneficial ownership of companies are somewhat 
complicated in that it is necessary to examine the legislation, regulations, 
statutory guidance and non-statutory guidance.  The reason for such complexity 
is that legitimate businesses in the UK wished to have greater certainty in 
respect of their new obligations, given that a breach of their obligations would 
amount to a criminal offence.   
 
It is highly likely that the vast number of criminals who misuse criminal 
structures will not be combing through a regulatory maze of tests to avoid 
compliance with any new beneficial ownership requirement; they will just evade 
their obligations.  If this is the case, and given that there are relatively simple 
mechanisms to avoid complying with any new regulatory scheme, then the effect 
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of a complex test of beneficial ownership may be to impose additional regulatory 
costs without commensurate benefits. 
 
Collection of beneficial ownership information 
 
The UK legislation imposes an obligation on private companies to collect 
information on persons with significant influence (PSC), and a default obligation 
on PSCs to notify the company of their interests.  This may be contrasted with 
the UK law (and the Australian law) in respect of listed companies, where the 
obligations are imposed only on beneficial owners.  No explanation has been 
given as to why the obligations on private companies in the United Kingdom 
should be greater than listed companies in collecting beneficial ownership 
information.  One possible explanation is that the UK adopted a more onerous 
regime because this was the only realistic method of quickly creating a central 
corporate registry of beneficial ownership. 
 
Tracing Notices/Directions 
 
Tracing notices/directions under the Corporations Act 2001 (Cth) have facilitated 
the statutory objective of a fully informed, efficient competitive market in the 
shares of listed companies.  The reason for this success is that a secret beneficial 
owner will not be able to take control of a company through a takeover, unless it 
complies with a tracing notice. 
 
On the other hand, the use of tracing notices to obtain beneficial ownership 
information has been of limited utility in unmasking secret beneficial owners of 
listed companies who hide behind foreign nominees: see Australian Securities 
Commission v Bank Leumi Le Israel (Switzerland) [1996] FCA 825; 69 FCR 531; 
139 ALR 527; 14 ACLC 1576; 21 ACSR 474.  The case law suggests that tracing 
notices will not be effective in identifying a secret beneficial owner who wishes 
to maintain anonymity even if this means the sale of its shares: see David 
Chaikin, ‘Penetrating Foreign Nominees: A failure of strategic regulation’, (2006) 
19 Australian Journal of Corporate Law 141, and cases cited at pp 153-157 
(Attachment B). 
 
Even if the Australian courts were prepared to impose punitive sanctions (such 
as confiscating shares) on unidentified beneficial owners who refuse to consent 
to their nominees disclosing their identity under a tracing notice, this would 
have little, if any, deterrent effect on ‘shell companies’, since by definition such 
companies have no valuable asset within the jurisdiction. 
 
The above considerations do not mean that tracing powers have no policy 
importance.  It would be useful to make the existing tracing powers under the 
Corporations Act 2001 (Cth), which can be utilised by the Australian Securities 
and Investment Commission and listed companies, available to proprietary 
companies.  An extension of the law would allow the Australian Government to 
argue in international fora, such as in respect of the FATF, that it has increased 
its investigatory capacity to obtain beneficial ownership information. 
 



 

4 
 

Should there be a central registry of beneficial ownership?  
 
Under the existing FATF global standards, there is no present requirement for 
countries to create a central registry of beneficial ownership.  Whereas the UK 
has adopted a regime requiring a central register of beneficial ownership, under 
the proposed Singaporean legislation companies will be required to maintain a 
register of beneficial ownership but no central registry will be created at this 
stage. 
 
One of the advantages of a central registry is that law enforcement will be able to 
apply ‘Big Data’ techniques to beneficial ownership and other corporate 
information.  According to Anthony Wong: “Big data allow us to combine, 
interrogate, mine and analyse large structured or unstructured, multiple 
datasets with ease where the sum of these datasets is more valuable than its 
parts, allowing us to identify correlations that were not easily done previously”: 
see Antony Wong, ‘Big Data Fuels Digital Disruption and Innovation: But Who 
Owns the Data’, chapter 2 in David Chaikin and Derwent Coshott (forthcoming) 
(eds), Digital Disruption: Impact on Business Models, Regulation and Financial 
Crime, Australian Scholarly Publishing, 2017, pp 19-20).  This is illustrated by a 
recent study by Global Witness which examined the UK beneficial ownership 
data set in November 2016 and found numerous inconsistencies as well as 
interesting investigatory leads: see Robert Palmer and Sam Leon, What Does the 
UK Beneficial Ownership Data Show Us, Global Witness Blog, 22 November 2016. 
 
Operation of a central registry 
 
Any proposal to privatise a central registry of beneficial ownership (and any 
other register operated by ASIC) would result in increased costs to the general 
public in accessing information on the register.  This would undermine the basic 
goal of transparency by making it more costly to access information that is being 
collected under statutory enactment. 
 
Australia is notorious in its policy of imposing high charges and fees to access 
corporate information.  For more than 20 years it has been far cheaper to 
investigate foreign incorporated companies (eg companies registered in the 
cantons of Switzerland) than Australian companies, since many foreign countries 
do not charge fees on electronically accessing information on their corporate 
registries. 
 
If Australia continues to charge fees for accessing corporate information, the 
potential benefits of a central registry will be more limited than is the case, say in 
the United Kingdom, which permits the entire PSC data set to be downloaded by 
the public at no cost. 
 
Verification of beneficial ownership information 
 
One of the most difficult challenges in ensuring compliance with any new law is 
verifying beneficial ownership information which is supplied to the company.  
Under chapter 4 of the Anti-Money Laundering and Counter-Terrorism Financial 
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Rules Instrument 2007 (No.1) (Cth) reporting entities are obliged to take 
‘reasonable measures’ to verify certain information concerning the beneficial 
owner.  For larger reporting institutions, such as banks, there is an incentive to 
comply with a verification obligation because of the penalties that may be 
imposed under Australian law but also under foreign laws, such as under the 
United States AML/CTF laws and the Foreign Account Tax Compliance Act 
(FACTA).  Larger reporting entities rely on economies of scale to obtain benefits 
from spending resources on verification, while smaller reporting entities do not 
have adequate resources to verify beneficial ownership information. 
 
It has sometimes been asserted that the corporate registry should have an 
obligation to vet and verify information that is supplied to it, for example that 
ASIC should have an obligation to verify beneficial ownership information in 
relation to proprietary companies.  This argument ignores the costs which would 
be incurred by ASIC if it had to vet the millions of documents that it receives each 
year from companies. 
 
Given that more than 70% of new companies are registered through a corporate 
services provider (CSP), it would make sense if an obligation was imposed on 
CSPs to verify the accuracy of beneficial ownership information.  This new 
obligation on CSPs should be part of a new regime whereby CSPs were made 
reporting entities under the Anti-Money Laundering and Counter-Terrorism 
Financing Act 2006 (Cth). 
 
A Modest alternative proposal(s) 
 
If the Australian government decides that comprehensive legislative approach to 
beneficial ownership transparency is preferable, it could adopt the UK legislative 
framework with some slight modifications.  A central corporate registry of 
beneficial ownership information would be an essential plank of the new system. 
 
If the Australian government is concerned about the increased costs on small 
businesses which may result from a comprehensive legislative regime, it may 
consider a more modest proposal as follows: 
 

The transparency obligation should be imposed only on a limited class of 
persons, for example, new companies upon registration.  A new company 
is in the best position to know the identity and details of its beneficial 
owners.  Given that approximately 200,000 new companies are registered 
with ASIC each year, the burden of compliance would be much less than 
imposing the obligation on 2.4 million registered companies.  The other 
advantage of targeting new companies is that such companies are more 
likely to be used in phoenix trading, which is a serious problem for 
businesses and the tax authorities. 
 
The transparency obligation should be also be imposed on the transferees 
of shares of existing companies.  That is, where a member’s shares are 
transferred to a third party, that party would not only have an obligation 
to disclose whether those shares are beneficially held or not (as is the 
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current law), but also identify who is its nominator (if applicable) and the 
identity of the ultimate beneficial owner (if known).  This information 
would be of some value to law enforcement and tax authorities which 
could use their investigatory powers to make inquiries of the nominator 
and/or the UBO. 

 
Companies should be given the power to trace beneficial shareholders if 
they desired to utilise such powers. 

 
The above approach is admittedly gradualist, not comprehensive and in the 
modern parlance full of loopholes, in that criminals will be able to misuse 
existing companies.  However, where criminals seek to use a new company to 
carry out a crime or launder monies, there will be obligations of disclosure. 
 
In relation to the vast majority of companies which are law abiding, it might be 
useful to encourage such companies to voluntarily supply beneficial ownership 
information as part of their annual return.  Many proprietary companies might 
decide that it is in their best interests to volunteer such information as part of 
their corporate social responsibilities. 
 
 
END OF SUBMISSION 
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