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To Treasury,
Re: Tax deductible gift recipient reform opportunities

The Australia Institute would like to make this brief submission to the Treasury discussion paper
on Tax deductible gift recipient reform opportunities.

The Australia Institute is a Canberra-based think tank, registered as a charity with the ACNC. We
conduct research on a wide range of economic, policy and political issues.

We wish to comment on Consultation question 12.

“Stakeholders’ views are sought on requiring environmental organisations to commit no
less than 25 per cent of their annual expenditure from their public fund to environmental
remediation, and whether a higher limit, such as 50 per cent, should be considered? In
particular, what are the potential benefits and the potential requlatory burden? How
could the proposal be implemented to minimise the regulatory burden?”

It is concerning that the Discussion Paper ask for views about the potential benefits of requiring
environmental organisations to direct funds towards remediation, without also asking for
consideration of the negative impacts of such restrictions for advocacy, or the policy rationale
for doing so.

The Australia Institute has a long history of work on the important role of advocacy in our
political system and the economic basis for providing DGR status to groups conducting such
advocacy. More recently we have conducted research into the case for DGR status for
environment groups. We bring your attention to relevant reports, which are attached.

The Australia Institute’s September 2015 report “Who Says?” outlines nationally representative
polling. The research demonstrates strong public support for the idea that DGR status should be
available to groups conducting advocacy and campaigns on environmental issues.

The research shows that the view of some lobby groups, politicians and commentators that “the
public expects” environmental groups to focus on “on-ground” works like tree planting is not
correct. While DGR status is supported for such purposes, there is also strong support for its use
for advocacy. The view of most Australians is in line with the High Court’s rulings regarding DGR
status for advocacy amongst registered charities, noting the essential role of advocacy in our
constitutional system.
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Figure 1 - Tax deductions on donations to groups engaged in what activities?
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Figure 2 - How would you describe their role in public debates?
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About TAI

The Australia Institute is an independent public policy think tank based in Canberra. It is funded
by donations from philanthropic trusts and individuals and commissioned research. Since its
launch in 1994, the Institute has carried out highly influential research on a broad range of
economic, social and environmental issues.

Our philosophy

As we begin the 21st century, new dilemmas confront our society and our planet. Unprecedented
levels of consumption co-exist with extreme poverty. Through new technology we are more
connected than we have ever been, yet civic engagement is declining. Environmental neglect
continues despite heightened ecological awareness. A better balance is urgently needed.

The Australia Institute’s directors, staff and supporters represent a broad range of views and
priorities. What unites us is a belief that through a combination of research and creativity we can
promote new solutions and ways of thinking.

Our purpose—‘Research that matters’

The Institute aims to foster informed debate about our culture, our economy and our environment
and bring greater accountability to the democratic process. Our goal is to gather, interpret and
communicate evidence in order to both diagnose the problems we face and propose new
solutions to tackle them.

The Institute is wholly independent and not affiliated with any other organisation. As an Approved
Research Institute, donations to its Research Fund are tax deductible for the donor. Anyone
wishing to donate can do so via the website at https://www.tai.org.au or by calling the Institute on
02 6130 0530. Our secure and user-friendly website allows donors to make either one-off or
regular monthly donations and we encourage everyone who can to donate in this way as it
assists our research in the most significant manner.

Level 5, 131 City Walk
Canberra, ACT 2601
Tel: (02) 61300530
Email: mail@tai.org.au
Website: www.tai.org.au
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Summary

Donations to environment organisations in Australia are tax deductible as long as the
organisation in question is listed on the Commonwealth Register of Environmental
Organisations. This listing gives an organisation Deductible Gift Recipient (DGR) status. A
parliamentary inquiry is looking into the Register, largely at the behest of the mining industry.

Parts of the mining industry consider environment groups that protest or engage in advocacy
to be a “threat” to their business and are actively campaigning to “challenge the way these
people are funded”. Industry lobby groups that represent companies like BHP, Rio Tinto and
Santos, are calling for tax deductibility of environment groups to be abolished, aside from
groups that engage in on-ground activities.

The mining lobby’s concern for the taxpayer comes at a time when tax avoidance by mining
companies has been attracting headlines and featuring in other parliamentary inquiries.
Ironically, spending by mining companies on lobbying activities is also tax deductible.

How much does DGR status of environmental organisations cost the taxpayer?

The NSW Minerals Council claims the tax-deductible status of key organisations leads to a
loss to the taxpayer of $18 million per year. This figure is likely to be overstated due to the
assumptions made by the Minerals Council. This represents 0.005 per cent of
Commonwealth Government revenue.

What does the taxpayer get for DGR status of environment groups?

Local, state and national groups have DGR status. These groups ensure better standards of
environmental protection, monitoring and compensation for damage often by the mining
industry. For example:

e Local environment groups with DGR status in Lithgow, NSW, exposed damage
caused by Centennial Coal leading to a $1.45 million fine to the company.

e State environment groups were important in showing government and company
shortcomings in the judicial inquiry into Victoria’s Hazelwood mine fire. The fire
imposed costs of more than $100 million on the Victorian taxpayer, the local
community and the owner, GDF Suez.

¢ National environment groups have played important roles in limiting uranium mining
in Kakadu, which is opposed by 70 per cent of Australians.

How much does tax deductible lobbying by the mining industry cost the taxpayer?
The mining industry has spent $484 million on its major lobby groups over the last ten years:

Powers of deduction
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Mining lobby group total revenue 2004-05 to 2014-15
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This expenditure is tax deductible and has reduced company tax by $145 million dollars. On
average over the last five years, company tax revenue has been reduced by $20 million
dollars per year.

This expenditure represents just the tip of the lobbying iceberg, however, as the mining
industry also spends millions on third-party lobbying firms and in-house lobbyists. Although
mining employs less than 2 per cent of Australia’s workforce, the mining industry employs 15
per cent of the firms on the federal lobbying register.

What does the taxpayer in return for tax breaks to industry lobbying

In contrast to the activities of environment groups, which often deliver clear public benefit,
tax-deductible lobbying from the mining industry tends to work against the public interest. For
example:

e Lobbying by Rio Tinto and BHP Billiton has prevented an inquiry into the $75 billion
per year iron ore industry.

e The industry lobbies to maintain cheap diesel for mining companies, which costs
Australian taxpayers over $4.5 billion per year.

e The mining industry lobbied heavily to repeal the Minerals Resource Rent Tax, or
‘mining tax’ which Budget Papers estimate has reduced tax revenue by $5.3 billion
over the forward estimates.

So who is taking the taxpayer for a ride, mining industry lobbyists or environment groups?
This is not a question that requires great powers of deduction.

Al
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Introduction

Donations to environment organisations in Australia are tax deductible as long as the
organisation in question is listed on the Commonwealth Register of Environmental
Organisations. As donations are tax deductible, people are more likely to donate to
registered environmental organisations. The Federal Environment Department explains:

The objective of the register is to assist environmental organisations to obtain
financial support from the community for use in the conservation and protection of the
natural environment, by providing a tax incentive mechanism for the community to
donate to those organisations.”

From an economic perspective this makes sense - governments fund activities that provide a
public good, like environmental protection, while they penalise or tax things that damage the
public interest like pollution. The tax-deductible status of environmental donations reduces
tax revenue, but increases environmental protection and potentially the need for government
expenditure on environmental protection.

What is an Environmental Organisation?

To be on the Register of Environmental Organisations and receive “deductible gift recipient”
(DGR) status, an organisation must have at least 50 financial or voting members and have
as its principal purpose:

(a) the protection and enhancement of the natural environment or of a significant
aspect of the natural environment; or

(b) the provision of information or education, or the carrying on of research, about the
natural environment or a significant aspect of the natural environment.?

593 organisations are on the register and 23 others have DGR status through applications to
the Income Tax Assessment Act which predate the Register, which began in 19923

There are also organisations that are involved in environmental issues and have DGR status
that are not on the Register of Environmental Organisations or mentioned specifically in the
Tax Assessment Act. For example, Oxfam comments and campaigns on a range of
environmental issues and has DGR status. Its DGR status stems from being a public
benevolept institution on the Australian Charities and Not-for-profits Commission (ACNC)
Register.

DGR status is available to organisations involved in a range of fields including health,
education, research, international affairs and cultural organisations. Some of these
organisations may also be involved in environmental issues but are not on the Register of
Environmental Organisations. For example, The Australia Institute often comments on
environmental issues and has DGR status. Our DGR status is as an Approved Research
Institute, rather than an Environmental Organisation.

"hitp://www.environment.gov.au/system/files/pages/53ca6702-48ad-414a-bf24-
60e253d5ad0d/files/reo-quide-2003 0.pdf

Income Tax Assessment Act 1997, subdivision 30 - E, available here
http://www.comlaw.gov.au/Details/C2014C00468
3 http://www.environment.gov.au/about-us/business/tax/register-environmental-organisations/listed-
organisations
*https://www.acnc.gov.au/ACNC/FindCharity/Search _the ACNC_Register/ACNC/OnlineProcessors/O
nline_reqister/Search the register.aspx
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http://www.environment.gov.au/about-us/business/tax/register-environmental-organisations/listed-organisations

https://www.acnc.gov.au/ACNC/FindCharity/Search_the_ACNC_Register/ACNC/OnlineProcessors/Online_register/Search_the_register.aspx

https://www.acnc.gov.au/ACNC/FindCharity/Search_the_ACNC_Register/ACNC/OnlineProcessors/Online_register/Search_the_register.aspx
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Inquiry into the Register of Environmental Organisations

House of Representatives Standing Committee on the Environment has begun an inquiry
into the Register of Environmental Organisations, with terms of reference to inquire into:

o the definition of 'environmental organisation’;

o the requirements of the Register and to maintain a listing;

e activities undertaken by organisations and the extent to which these are on-ground
environmental works;

e reporting requirements

o the administration of the Register and potential efficiency improvements;

e compliance arrangements and the measures available to investigate non-compliance;
and

« arrangements in other countries.’

The mining industry has pushed for this inquiry. The mining industry objects to the tax
deductible status of environmental organisations, as many environmental organisations are
critical of the mining industry. Companies such as Whitehaven Coal have gone as far as
saying environmental organisations pose a threat to their business and urging the wider
industry into action:

We need to continue to push to challenge the way these people are funded.®

All major mining lobby groups have made submissions to the inquiry, with a central theme
that DGR status of environment groups represents lobbying at a substantial loss to
taxpayers:

[Eligibility] for Deductible Gift Recipient status represents a significant cost to
taxpayers in the form of tax revenue forgone.’

The mining lobby concern for the taxpayer comes at a time when tax avoidance by mining
companies has been attracting headlines and featuring in other parliamentary inquiries. In
this report we consider how much DGR status for environment groups is costing Australian
taxpayers and what the taxpayer gets for this money. We compare this to the mining
industry’s spending on lobbying, which is also tax deductible, and how much mining lobbying
is costing the taxpayer in terms of tax deductibility and the results of that lobbying.

How much does DGR status of environmental organisations cost
the taxpayer?

The NSW Minerals Council in its submission to the Inquiry into the Register of Environmental
Organisations says that there is a “significant amount of tax lost through professional activist
groups like Lock the Gate receiving Deductible Gift Recipient status.” An appendix to their
submission shows that 16 key groups with DGR status receive a combined average of at
least $78 million a year. The Minerals Council of Australia’s submission claims a similar
figure, but shows no sources or working.

*http://www.aph.gov.au/Parliamentary Business/Committees/House/Environment/REO/Terms_of Ref
erence

®http://www.miningaustralia.com.au/news/green-activists-called-out-on-tax-deductible-
donat?utm_source=dlvr.it&utm medium=twitter

" Submission 260 — NSW Minerals Council, pl3
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The NSW Minerals Council claim the DGR status of the organisations leads to a loss to the
taxpayer of $18 million per year. This figure is likely to be greatly overstated.

The NSW Minerals Council assumes that the $78 million represents the amount of money
donated to these organisations and can therefore be deducted from the donors income. The
$78 million is not, however, the total donated to these organisations but is rather their
revenue.

Revenue for these organisations can potentially be very different from donations. For
example it is common for environmental organisations to invest large gifts or bequests in
income-bearing investments. Some build up a large investment portfolio and derive income
from it. Returns from these investments are not tax deductible for most organisations on the
Register.

These organisations might also provide things like training or other services for a fee. Such
fees are not tax deductible. Organisations can receive revenue from a wide range of sources
apart from donations.

The NSW Minerals Council has not just assumed that all the revenue going to these
organisations are donations, they have also assumed that all these donations will be used by
the donor as a tax deduction. It is likely that many donors, particularly those making small or
ad hoc donations, do not actually claim their deduction as they forget or fail to keep the
appropriate paperwork. The NSW minerals council makes no attempt to estimate how much
this loss might be.

The NSW Minerals Council also assumes that all donors are tax payers. Donations by low
income individuals or those on benefits, such as students, don’'t pay tax and so such a
deduction has no cost to the tax payer. Retired individuals living on the age pension and/or
superannuation savings also pay no tax. Donations from retired people would also come at
no cost to the tax payer.

While a cost of $18 million a year is tiny in the context of the Australian government’s budget
of $377 billion, even this figure is likely to be an exaggeration of the actual cost.®

What does the taxpayer get in return for DGR status?

Local, state and national environmental groups ensure better standards of environmental
protection of environmental assets across the country. Without their efforts, many
environmentally damaging mining projects would proceed against the public interest with
inadequate monitoring or compensation for damage.

Local — Lithgow NSW, temperate highlands peat swamps

Local environment groups play a key role holding mining and coal seam gas companies to
account. This delivers both social and environmental outcomes. For example, in 2011
Centennial Coal caused significant damage to an endangered ecosystem, the temperate
highlands peat swamps, near Lithgow in NSW. Damage to the ecosystem due to mining
activities meant that the “swamps can no longer serve their important hydrological role of
acting as water filters and releasing water slowly to downstream watercourses” . The

8 http://www.budget.gov.au/2015-16/content/bpl/download/BP1 BS4.pdf
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company had to pay $1.45 million for the damage — a sum that would likely far exceed the
cost to the taxpayer of the DGR status of local environment groups.

Three local environment groups played a key role in bringing this matter to the NSW
government’s attention. These groups were the Blue Mountains Conservation Society, the
Colong Foundation for Wilderness and the Lithgow Environment Group. The first two groups
have tax deductibility status while the latter does not. These groups did the groundwork for
this matter, collecting field data and refuting the reports of Centennial consultants. Tax
deductibility is a small price for the tax payer to pay to ensure companies do not cause
needless environmental damage.

State — Environment Victoria and Environmental Justice Australia — Hazelwood
mine fire

Most states have an umbrella group to give a larger voice to many smaller, community based
groups at a state level. Environment Victoria is one of Australia’s leading environmental
groups with over 70 affiliated partners. Environment Victoria and many of its affiliates have
DGR status.

Additionally, most states have an environmental legal practice with DGR status. In most
states they are known as Environmental Defenders Offices (EDOs), although Victoria’s has
recently reformed as Environmental Justice Australia.

Environment Victoria has long campaigned for the closure of the Hazelwood mine,
Australia’s dirtiest power station, and its replacement with a cleaner, safer alternative.

In February 2014 a fire started in the Hazelwood mine that burned for 45 days and sent ash
and smoke over the town of Morwell in Victoria®. The fire imposed costs of more than $100
million on the Victorian taxpayer, the local community and the owner, GDF Suez.*

Environment Victoria’s work played a role in the formation of a judicial inquiry into the fire.
During the inquiry Environment Victoria and Environmental Justice Australia demonstrated
the inadequacies of mine regulation including the failure of the government to enforce
appropriate fire prevention measures on the mine operator.*

National —mining in Kakadu

National environmental groups like Australian Conservation Foundation (ACF), The
Wilderness Society and Friends of the Earth played a role in limiting uranium mining in
Kakadu, Australia’s largest national park and a World Heritage listed site. All these groups
have DGR status.

A Newspoll survey found that nearly 70 per cent of Australians oppose the expansion of
uranium mining in Kakadu. ** National groups played a key role in supporting the Traditional

® Hazelwood Mine Fire Inquiry, The Hazelwood Mine Fire: Executive Summary

http://report.hazelwoodinquiry.vic.gov.au/executive-summary-2/hazelwood-mine-fire

% Hazelwood coal mine fire: Vic Govt yet to enforce GDF Suez payment (2015) 19 January
http://www.abc.net.au/news/2015-01-19/hazelwood-coal-mine-fire-no-decision-yet-on-gdf/6025558

1 http://environmentvictoria.org.au/our-successes
2http://parlinfo.aph.gov.au/parlinfo/search/display/display.w3p:query=(Dataset%3Acommsen
,commrep,commijnt,estimate,commbill%20SearchCateqgory Phrase%3Acommittees)%20Co
mmitteeName Phrase%3A%22environment,%20communications,%20information%20techn
ology%20and%20the%20arts%20references%20committee%22%200Questioner Phrase%3A
%22senator%20payne%22:rec=4
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Owners, the Mirrar people, in their bid to prevent the development of the Jabiluka uranium
mine in Kakadu. In 1997, a national campaign launched against Jabiluka by the Mirrar
people was primarily coordinated by the Australian Conservation Foundation (ACF), The
Wilderness Society and Friends of the Earth. A blockade of the Jabiluka mine site occurred
in 1998 and drew over 5,000 protesters from across Australia and the world.™® The campaign
was a success and in 2003 the mine site was backfilled and cleaned up.** In 2005 Energy
Resources Australia signed an agreement with the Traditional Owners that they must secure
the consent from the Jabiluka land owners before any future development.™ In 2005 Rio
Tinto stated that “given (public and indigenous) opposition, and current market
circumstances...it would be hard for us to support a development [of Jubiluka] in the short

term”*.

How much does lobbying by the mining industry cost the taxpayer?

The mining and fossil fuel industries spend large sums of money on political lobbying. It does
this through its industry lobby groups, as well as hired third-party lobbyists and “in-house”
lobbying by members of staff meeting with political representatives and other officials. Most
lobbying expenses are tax-deductible.

Lobbying is tax deductible

Lobbying expenses are tax-deductible as a business expense. As the Australian Tax Office
(ATO) puts it:

Most expenses you incur in running your business are tax deductible.”’

The ATO finds it easier to list business expenses that are not tax deductible:

e private or domestic expenses, such as childcare fees or clothes for your family
e expenses relating to income that is not taxable, such as money you earn from a hobby
e expenses that are specifically non-deductible, such as entertainment and parking fines’.

Membership of industry groups qualifies as an approved deduction, as does the payment for
any service provided by a lobby group, legal firm, advertisers, public relations firms and so
on. In-house legal work, government relations work and similar work can be included in

'* Disko S and Tugendhat H (2014) World Heritage Sites and Indigenous People’s Rights, IWGIA,
Copenhagen, November.
http://www.academia.edu/9484423/No_Straight Thing Experiences of the Mirarr Traditional Owner
s_of Kakadu National Park with the World Heritage Convention

1 ACF (2013) A decade without damage: Jabiluka campaign success, but Kakadu still faces
radioactive risk, August 13
http://www.acfonline.org.au/news-media/media-release/decade-without-damage-jabiluka-campaign-
success-kakadu-still-faces

® ERA signs long term Jabiluka agreement (2005) Sydney Morning Herald, 25 February
http://www.smh.com.au/articles/2005/02/25/1109180077764.html

'® The Wilderness Society (2013) Key Environment Groups Welcome Move To Stop Jabiluka, 15
October http://wilderness.org.au/key-environment-groups-welcome-move-stop-
jabiluka#sthash.vRUBJxw2.dpuf\

o https://www.ato.gov.au/business/income-and-deductions-for-business/what-you-can-claim-and-
when/allowable-deductions/
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allowable expenses. Indeed, there would not normally be any need to separately identify the
tasks undertaken by different employees in a business.

All these expenses reduce a business’ taxable income, which is taxed at the company tax
rate of 30 per cent.'®

Industry lobby groups

The mining and fossil fuel industry has spent hundreds of millions on its major lobby groups
over the last ten years. All these groups were influential in calling for the inquiry into the
Environmental Register and have made submissions. The total revenue for the groups
shown in Figure 1 below is $484 million:

Figure 1: Total lobby group revenue 2004-05 to 2014-15
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Sources: Annual reports and financial statements to the Australian Securities and Investments Commission. Note
that Minerals Council of Australia figures are for the calendar year eg in 2011/12 column the figures are for the
2012 calendar year.

As shown in Figure X, by far the best funded industry lobby group is the Minerals Council of Australia
(MCA), with turnover of over $200 million over the last ten years, more than twice any of the other
groups. The MCA’s revenue increased substantially in the lead up to the debate over Australia’s
Minerals Resource Rent Tax, as shown in Figure 2 below:

18 https://www.ato.gov.au/Rates/Company-tax/
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Figure 2: Lobby group revenue by year 2004-05 to 2014-15
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Sources: Annual reports and financial statements to the Australian Securities and Investments Commission. Note
that Minerals Council of Australia figures are for the calendar year eg in 2011/12 column the figures are for the
2012 calendar year. Note that in 2013 the Australian Coal Association Directors of the Australian Coal Association
decided to wind the company up within 12 months. The figures include the reduced incomes in the year following.

Figure 2 shows that while revenue for the MCA has declined in recent years, the Australian
Petroleum Production and Exploration Association (APPEA) has seen large increases in
revenue as major gas projects approach completion and as political opposition to coal seam
gas has increased. Revenue to these groups peaked in 2011-12 at $93 million and has
averaged $68 million per year over the last 5 years.

Assuming that all lobby group revenue is deductible from mining companies’ taxable income,
which is taxed at 30 per cent, the total expenditure on these groups has reduced company
tax by $145 million dollars. On average over the last five years, company tax revenue has
been reduced by $20 million dollars per year.

However, the $500 million spent on these prominent mining industry lobby groups is the tip of
the lobbying iceberg. Further tax-deductible lobbying occurs through third-party lobbying
firms and in-house lobbyists.

Third-party lobbying

Third-party lobbying firms are independent companies who lobby governments and officials
on behalf of their clients. Third-party lobbyists who engage the Commonwealth Government
are required to be on the Australian Government Register of Lobbyists, which lists 266
different lobbying companies.*®

The mining industry utilises 41 separate firms on the Register. To put this in context, while
mining employing less than 2 per cent of the workforce and accounts for nine per cent of
Australia’s gross domestic product, it employs 15 per cent of the firms on the federal lobbying

9 (nttp://lobbyists.pmc.gov.au/who _register.cfm).
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register.?® #

In-house lobbying and public relations staff

As well as funding industry lobby groups, and engaging the services of external registered
lobbyists, resource companies also spend money on internal lobbying, advertising and public
relations. Some companies boast about their internally funded lobbying activity, while others
appear reluctant to talk about it.

Peabody Energy

Peabody Energy is a large American coal company with mines in Australia. Peabody
considers lobbying to promote coal as a form of public service and so discusses “Political
and Lobbying Activities” at length in its Corporate Social Responsibility Report:

We believe it is essential for us to participate constructively and responsibly in the
political process to help shape the proper framework for global energy, environmental
and economic policies.”

... We actively lobby the U.S. Congress and state legislatures on a number of
important public policy issues, such as access to resources, taxes, energy policy,
trade, and environmental legislative and regulatory policy. From time to time,
Peabody also participates in grassroots lobbying with respect to legislation affecting
our business.?

Peabody’'s 2013 Corporate Social Responsibility report says the company spent over
$250,000 that year on US political contributions, given “when we determine doing so to be in
the best interests of the company”.?* Peabody also explains that it spent $2.76 million on US
federal lobbying activities.”®

Peabody’s reports do not contain information on lobbying expenses in Australia. However,
given the company’s prominent campaign promoting coal in the lead up to and during the
G20 meeting held at Brisbane, these expenses are likely to be considerable.

Santos

While Peabody is eager to tell the world about its lobbying and political activities, Australian
oil and gas company Santos is less enthusiastic.

Santos’ 2014 Annual Report lists a “Government Relations and Public Affairs” team as part
of its Corporate Centre, which it says is responsible for “the company’s engagement with
communities and governments.”®® No separate data is provided for this expense, which is
included in total “corporate” activity of $93 million in 2014.%

“http://www.abs.gov.au/AUSSTATS/abs@.nsf/DetailsPage/6291.0.55.003Feb%20201520OpenDocum
ent

“L (http://www.abs.gov.au/AUSSTATS/abs@.nsf/DetailsPage/5206.0Mar%202015?0penDocument)

22 Peabody, (2013) Corporate Social Responsibility Report, accessed online 11 June
<https://mscusppeqars01.blob.core.windows.net/mmfiles/files/2013 csrr.pdf p27>, p

%3 peabody, (2013) Corporate Social Responsibility Report, p27

24 peabody, (2013) Corporate Social Responsibility Report, p29, Includes donations from PAC.

% peabody, (2013) Corporate Social Responsibility Report, p27

2 Santos (2014) Annual Report, accessed online 11 June
http://www.santos.com/library/2014 Annual Report.pdf p2 (of file, before pl of report)

" Santos (2014) Annual Report, p8
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At Santos’ 2015 Annual General Meeting, a shareholder asked how much Santos spends on
“political lobbyists” and where this had provided a benefit to shareholders. David Knox, CEO,
said:

Our spending on political lobbyists is effectively zero. In my time as CEO basically |
don't believe in using them. | think my staff, particularly my senior management team
are far better lobbyists than anything else.”®

Asked why Santos is listed as a client on the federal and numerous state lobbyist registers,
Knox replied “We may be on registers, but that doesn't mean we're using them.”*

(Currently, the federal lobbyist register lists Santos as a client of lobbyist Craig Emerson,
former Labor Minister.)*

The CEO of Santos may try to distance his company from external lobbyists, but it is clear
his company sees the value to shareholders of hiring people with lobbying expertise and
government networks. Knox did not mention that Santos currently employs a substantial
Government Relations and Public Affairs team with number of staff previously employed by
registered lobbying firms, as well as staff from government departments and as advisors to
Ministers, as shown in Table 1.

Table 1 - Current Santos Public Affairs staff - selected®

Name Current role at Santos Previous roles
Matt Manager of Public Affairs for Director of Australian Public Affairs, a
Doman Eastern Australia registered lobby firm;

Media advisor to Senator Nick Minchin.

Armon Manager of Public Affairs Partner and Director at Kraeb Gavin
Hicks ENSW Anderson, a registered lobby firm.

Damon Group Executive for Public Public relations consultant at Regester Larkin
Hunt Affairs and Hunt Media and Communications;

Press secretary to “ a federal minister”.

Robert Manager, Group Government Director of Economic Development Board of
Underdown and Public Policy South Australia;

Policy advisor to the South Australian
Premier.

In addition, one previous Manager of “Policy and Government”, Sam Crafter, is now working
for the Premier of South Australia.

% santos (2015) Annual General Meeting, recording, accessed online 11 June

<http://events.knowledgevision.com.s3.amazonaws.com/staging/santos agm 2015.html> at approx.
45 minutes.

> |bid.

% Prime Minister and Cabinet (2015) Federal Lobbyists Register, accessed online 11 June,
<http://lobbyists.pmc.gov.au/register/view agency.cfm?id=683>

%! Information from LinkedIn profiles, accessed 11 June 2015.
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Santos’ staffing preferences are common in the New South Wales coal seam gas (CSG)
industry, as Anne Davies outlined in a recent investigation for the Sydney Morning Herald.
CSG companies are trying to convince NSW to allow greater CSG production, against
significant public concern.

Assisting the industry are an army of former political staff and former politicians, many
of whom had a role in the regulation of the industry before jumping the fence to
industry. A few have come back the other way, moving from senior jobs in the major
gas companies to senior advising roles in ministers offices. ...

Given the deep pockets and extraordinary reach of the mining and gas industry into
all levels of government, it's hardly surprising that community groups often feel
outgunned in the lobbying stakes.*?

Newcrest

Many other Australian resource companies are similarly reluctant to describe their internal
public affairs or lobbying activity. For example, Newcrest’'s Sustainability Report states simply
that they

have input into the development of relevant government policy mainly via
membership of industry bodies in the various jurisdictions in which we operate. From
time to time, Newcrest will also make submissions and representations in its own
right.®

As “Examples of stakeholder approach” with “Government and regulators”, Newcrest lists
activities such as “Open and collaborative face-to-face engagement... Direct engagement on
matters of local importance... Media engagement on localised initiatives.”**

However, Newcrest does not describe how much it spends on attempting to influence
government policy nor examples where it has been successful.

BHP Billiton

Similarly BHP Billiton, Australia’s biggest miner, does not outline staffing levels or
expenditure on internal public affairs capacity. However, it is clear that it has extensive
internal public affairs and government relations capacity across its portfolio of operations.*

BHP’s Olympic Dam mine complex also provides an example of how governments may be
willing to fund programs to give industry relations with government decision making more
favourable to project development. Over a number of years the South Australian government
has funded The Olympic Dam Task Force, a government funded program “to facilitate the
proposed expansion of the Olympic Dam mine, and to provide BHP Billiton with a single
entry point to government.”®® The South Australian government has also established an
“Indenture” by an act of parliament to provide BHP with greater control and favourable

%2 Davies, A. (2015) “CSG industry hires well-connected staffers”, Sydney Morning Herald, 25 May,

accessed online 11 June <http://www.smh.com.au/nsw/csg-industry-hires-wellconnected-staffers-

20150524-gh2rg3.html>

% Newcrest (2014) Sustainability Report, accessed online 11 June

<http://www.newcrest.com.au/media/sustainability_reports/newcrest_sustain_2014_72dpi_web.pdf>
14

* Newcrest (2014) Sustainability Report, p11

*® |ndicated in LinkedIn profiles for current and past BHP public affairs staff.

% South Australian Government (2015), “Olympic Dam Taskforce”, accessed online 11 June

url:<http://minerals.dmitre.sa.gov.au/mines__and__developing_projects/approved_mines/olympic_da

m/olympic_dam_task_force>
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conditions for the development of its Olympic Dam Mine complex. This includes variations of
state law and charges for water for a large area containing the mine and its proposed
expansion.*’

Chevron

Just as industry groups have run advertising campaigns to attempt to influence public
attitudes and government policy, so too have individual companies. Chevron is an American
oil and gas company with operations and proposals in Australia. While Chevron Australia has
recently complained about its Australian tax liabilities, the structure of its internal finances
have been criticised as a strategy for minimising tax liabilities.*

Chevron is currently running an advertising campaign called “We agree”.** A website and
large newspaper ads emphasise the benefits of Chevron’s proposed gas expansions to the
Australian economy and contains slogans such as “Value the Environment as Much as
Energy”. TV and internet ads portray Chevron staff agreeing with ordinary Australians.

What does the taxpayer in return for tax breaks to industry lobbying

In contrast to the activities of environment groups, which often deliver clear public benefit,
tax-deductible lobbying from the mining industry tends to work against the public interest. For
example:

¢ Lobbying by Rio Tinto and BHP Billiton has prevented an inquiry into the $75 billion
per year iron ore industry.*

e The MCA lobbies to maintain cheap diesel for mining companies, which costs
Australian taxpayers over $4.5 billion per year.**

¢ The mining industry lobbied heavily to repeal the Minerals Resource Rent Tax, or
‘mining tax’ which Budget Papers estimate has reduced tax revenue by $5.3 billion
over the forward estimates.*

%" Roxby Downs (Indenture Ratification) (Amendment of Indenture) Amendment Act 2011, South

Australia, accessed online 11 June
<http://www.legislation.sa.gov.au/LZ/V/A/2011/ROXBY%20DOWNS%20%28INDENTURE%20RATIFI
CATION%29%20%28AMENDMENT%200F%20INDENTURE%29%20AMENDMENT%20ACT%2020
11 49/2011.49.UN.PDF>

% West, M, (2015) “Chevron’s tax winge doesn’t stack up”’, Sydney Morning Herald, 7 June,
url:<http://www.smh.com.au/business/comment-and-analysis/chevrons-tax-whinge-doesnt-stack-up-
20150607-ghik39.html>

% Chevron Australia (2014), “Advertising — The Power of Human Energy”, accessed online 11 June
<https://www.chevronaustralia.com/aboutchevronaustralia/advertising>

40 http://www.smh.com.au/federal-politics/political-news/tony-abbott-backing-away-from-iron-ore-
inquiry-as-big-miners-come-out-swinging-20150520-gh52vj.html,
http://www.industry.gov.au/industry/Office-of-the-Chief-
Economist/Publications/Documents/res/ResourcesEnergyStatistics2014.pdf

4 http://www.minerals.org.au/news/new_publication -
powering regional australia the case for fuel tax credits, http://www.tai.org.au/content/pouring-
more-fuel-fire

* See Budget Papers 2014-15, Budget Measures, papers 1 and 2.
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Conclusion

The DGR status of environmental organisations has a very small impact on tax revenue, but
is important to the funding of local, state and national environmental organisations that
deliver environmental benefits. They ensure real scrutiny of government decisions and
industry practice around important environmental assets.

Importantly, these organisations provide a counterpoint to the hundreds of millions, perhaps
billions, of dollars spent on lobbying by the mining industry in recent years. These lobbying
expenses are also tax deductible and reduce tax revenue by far greater amounts.

This lobbying is effective. It has seen the disappearance of inquiries that BHP and Rio Tinto

don't like, along with the end of the mining tax and the continuation of fuel subsidies, all at a
cost of billions to the Australian taxpayer.
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About TAI

The Australia Institute is an independent public policy think tank based in Canberra. It is funded
by donations from philanthropic trusts and individuals and commissioned research. Since its
launch in 1994, the Institute has carried out highly influential research on a broad range of
economic, social and environmental issues.

Our philosophy

As we begin the 21st century, new dilemmas confront our society and our planet. Unprecedented
levels of consumption co-exist with extreme poverty. Through new technology we are more
connected than we have ever been, yet civic engagement is declining. Environmental neglect
continues despite heightened ecological awareness. A better balance is urgently needed.

The Australia Institute’s directors, staff and supporters represent a broad range of views and
priorities. What unites us is a belief that through a combination of research and creativity we can
promote new solutions and ways of thinking.

Our purpose—‘Research that matters’

The Institute aims to foster informed debate about our culture, our economy and our environment
and bring greater accountability to the democratic process. Our goal is to gather, interpret and
communicate evidence in order to both diagnose the problems we face and propose new
solutions to tackle them.

The Institute is wholly independent and not affiliated with any other organisation. As an Approved
Research Institute, donations to its Research Fund are tax deductible for the donor. Anyone
wishing to donate can do so via the website at https://www.tai.org.au or by calling the Institute on
02 6130 0530. Our secure and user-friendly website allows donors to make either one-off or
regular monthly donations and we encourage everyone who can to donate in this way as it
assists our research in the most significant manner.

Level 5, 131 City Walk

Canberra, ACT 2601

Tel: (02) 61300530

Email: mail@tai.org.au

Website: www.tai.org.au
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Summary

Since the election of the Abbott government, a number of Coalition politicians, mining lobby
groups and commentators have argued environmental organisations receiving tax-deductible
donations should be banned from political advocacy. They say ‘Deductible Gift Recipient’
(DGR) status should be restricted to research and ‘on-ground’ works, such as tree-planting.

The government launched a parliamentary inquiry looking at how environmental NGOs
support “practical” environmental protection through “on-ground” works. Environmental
organisations say the inquiry is a “witch hunt” designed to reduce their ability to
counterbalance powerful interests.

The Australia Institute and many others have argued environmental advocacy is in the public
interest and so should eligible for DGR status. Environmental advocacy promotes sound
environmental outcomes, accountability and robust democratic processes. These arguments
are supported by a 2010 High Court decision and by the Productivity Commission.

The critics clearly do not agree. They say ‘the taxpayer’ or ‘the public’ expects environmental
advocacy to be banned from DGR status, and imply such groups have undue influence in
public debates. For example, Liberal MP Andrew Nikolic says “what | object to, and what |
believe most Australian taxpayers object to, is subsidising political advocacy.” Yet they don’t
give any evidence for these claims.

To find out what people actually think, The Australia Institute conducted national polling. The
results found:

e Most people support tax-deductible donations to a wide range of advocacy activities,
including
o advocacy to change policy (68 per cent),
o campaigning (68 per cent) and
o legal cases to uphold existing law (55 per cent).
e Only 27 per cent said environment groups had too much influence in public debates,
while 34 per cent said they had not enough influence.
e By contrast, most people said big business (62 per cent) and mining companies (58
per cent) had too much influence.

While 7 in 10 Australians supports tax-deductible donations to environmental advocacy, the
government wants to ban them. While 6 in 10 Australians are concerned big business and
mining companies have too much influence, the Coalition enthusiastically promotes them
and even encourages them become “political activists” and “fight” government policy.?

What's more, big business and mining companies wield their influence through lobbying
activities that are themselves tax deductible. In the last 5 years, the mining industry has
spent $340 million on lobby groups, and more on registered lobbyists and in-house lobbyists.

The government position on tax-deductible advocacy is that is appropriate when it is in
pursuit of corporate interests, but not when it is trying to protect the environment. The polling
presented here shows the government’s position is far closer to the mining lobby than to
public opinion.

! Nikolik, A. (2015) “Talking Point: Taxpayers should not fund activism”, Mercury, 6 July
2 Abbott, T. (2011), “Address to Minerals Council of Australia Luncheon, Parliament House”
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Tax-deductible donations to environmental organisations

Many non-government organisations (NGOs) rely on donations from the public to carry out
their activities. Many NGOs are eligible to become “Deductible Gift Recipients” (DGR), which
means people donating to them can use the donation as a tax deduction. This is designed to
promote donations towards publicly beneficial activities. DGR status can be very important
for NGOs when donations are a major source of revenue.

An environmental NGO may achieve DGR status in a number of ways.® The government is
focusing on those organisations listed by the Environment Department on the Register of
Environmental Organisations (the Register).

There are over 600 environmental organisations on ‘the Register.* To put this in context,
there are over 50,000 registered charities® and over 40 categories of DGR organisation.

Australian environmental NGOs try to protect and enhance the environment in a range of
ways. Some engage in research and ‘on-ground’ works like tree-planting. Some engage in
political and legal advocacy, for example campaigning to improve environmental policy or
pursuing legal action to uphold existing environmental law.

Critics say advocacy is not ‘practical’ environmentalism

Since the election of the Abbott Government, numerous Coalition MPs, resource lobby
groups and commentators have criticised environmental advocacy funded with tax-deductible
donations. They say that environment groups engaging in advocacy should lose DGR status,
and argue registered groups should focus exclusively on research, education and ‘on-the-
ground’ activities. They say this is what the public expects.

The government has established a parliamentary inquiry into the Register of Environmental
Groups.® This inquiry is still under way.

The Terms of Reference include looking at the “effectiveness” of the Register “in supporting
communities to take practical action to improve the environment”. The inquiry focuses on the
“the definition of 'environmental organisation’” and “the extent to which [their] activities

involve on-ground environmental works”.’

The Inquiry has a very narrow focus. It ignores all other kinds of DGR organisation. It does
not ask whether advocacy is “practical action to improve the environment”, but focuses on
‘on-ground’ works.

This narrow focus is not justified by the legal definition of ‘environmental organisation’. The
Income Tax Assessment Act 1997 defines an environmental organisation as one where the

“principal purpose” is either “education”, “research” or “the protection and enhancement of
the natural environment”.® It does not specify ‘on-ground’ works and it does not exclude

% Some are eligible because they are named directly in the Income Tax Assessment Act 1997 while others are
eligible if they are deemed to meet criteria set out in the Act. Others may also be eligible to become registered
charities under the Charities Act 2013. Both Acts set out a range of other categories of NGO eligible for DGR
status, which face compliance requirements. DGR status is administrated by the Australian Tax Office (ATO), the
Australian Charities and Non-Profits Commission (ACNC) and other relevant agencies.

* Hawke, A, (2015) “Are eco-charity donations benefiting the environment?”

®> ANCN, (2015) Homepage,

® In March 2015, the Environment Minister asked the House of Representatives Standing Committee on the
Environment to undertake an inquiry into the Register of Environmental Organisations.

’ Australian Parliament House (2015), Terms of Reference, Inquiry into Register of Environmental Organisations

® Income Tax Assessment Act 1997, Section 30.265
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advocacy. As outlined below, there are strong arguments for viewing environmental
advocacy as in the public interest. What's more, the polling presented shows that the
Australian public oppose silencing environmental advocacy.

Reactions

The narrow focus of the inquiry has led environment organisations and non-government MPs
to call it a “witch hunt’, a “show trial” and “an ideological effort to silence environment
groups”.® They argue that the government is siding with extractive industries whose activities

are being challenged by environmental advocacy.

There are strong arguments for public support for advocacy, including on environmental
issues. This has been argued by the High Court in a 2010 decision, The Productivity
Commission and numerous legal scholars. The Australia Institute has a long history of
research on attempts to ‘silence dissent’ and the public benefits of a robust civil society.
These arguments are discussed below.

Despite such arguments, it is clear the government, mining groups and others remain
committed denying tax-deductible donations to environmental advocacy. One Nationals MP
even pre-empted the Committee by saying the findings would not be favourable to
environmental organisations.'® (He subsequently apologised.*")

What the ‘public expects’?

To justify their claims about tax-deductible donations to environmental advocacy, Coalition
MPs, along with mining groups and others, have argued they are defending a common view
amongst the community. However, they do not provide evidence for this claim.

Claims from Coalition politicians

Liberal MP Alex Hawke, Chair of the House of Representatives Standing Committee on the
Environment, summarised their Inquiry in the following terms:

[DGR allows groups] to access tax-deductible donations to fund important, practical
work to improve the natural environment. We need to ensure that tax deductible
donations, which are a generous concession from the taxpayer, are used for
the purpose intended and expected by the community.*

Andrew Nikolic, Liberal MP who led the charge for the inquiry, argued

what | object to, and what | believe most Australian taxpayers object to, is
subsidising political advocacy. ... should [environmental legal advocacy] be
subsidised by the Australian Government through the Australian Taxation Office?

Most people would answer with a resounding “no”.**

Nationals Senator Matt Canavan said

° In Hall, B, (2015) George Christensen apologises but environment groups fear tax 'witch-hunt' could cost them
millions” The Age

19 hitp://mww.abc.net.au/am/content/2015/s4273828.htm

™ Hall, B, (2015) George Christensen apologises but...”

2 Hawke, A, (2015) “Are eco-charity donations benefiting the environment?”, bold added

13 Nikolic, A., (2015) “Talking Point: Taxpayers should not fund activism” bold added

“On-the-ground” work





TreAustraliaInstitute

Research that matters.

It appears they are engaging in purely political, not environmental activities... It's
concerning that Australian taxpayers, including those who work in [extractive]

industries, are asked to fund such activities.

All of these politicians raise concerns that groups are engaging in political rather than
environmental action. But they do not argue for this distinction. Moreover, they provide no
evidence that many “Australian taxpayers” share these concerns.

Senator Canavan also raised concerns about the scale and influence of such groups:

The environmental activism has gone from a - probably a niche village industry 10 or
15 years ago to a serious professional organisation in the last 10 years. It now
involves large-scale, well-financed court actions.™

Claims from Lobby groups and commentators
Gary Johns, commentator and former Labor MP, wrote he expected the Inquiry

will question taxpayer support for non-charitable purposes in matters where many
taxpayers would disagree with a charity’s actions.™

In their submission to the Inquiry, the Queensland Resources Council (QRC) said

The QRC believes both communities and governments have the right to expect
that an environmental organisation's primary objective would be to protect and
enhance the environment through on-ground work or through the provision of
scientifically valid public education.’

What does the public actually think?

To test these claims, The Australia Institute commissioned a national poll. The poll was
conducted in July 2015, with a nationally representative sample of 1,408 respondents. The
questions are included in the appendix.

Tax deductions on donations

The survey presented respondents with a range of activities that environmental groups may
engage in. Activities were presented in randomised order. Respondents were asked whether
people should be able to make tax-deductible donations to groups engaging in these
activities. The results are summarised in Figure 1. Full results are shown in Table 11.

For most activities there was clear majority agreement, and substantial ‘strong’ agreement,
that environmental organisations conducting those activities should be eligible for tax
deductible donations. This is true even for activities that the critics consider ‘political’.

4 canavan, M., (2015), “Canavan Supports Inquiry into Green Groups Tax Status”

!5 |n Duffy, C., (2015) “Environmental groups face tax deductibility loss in Government push”, 730
16 Johns, G. (2015) “Give eco charities a check”, bold added

QrC (2015) “Taxpayers subsidising activists to trash sustainable development”, bold added
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Figure 1 - Tax deductions on donations to groups engaged in what activities?

M total disagree M total agree

Deliver environmental rehabilitation programs

77%
Conduct research into environmental problems and
policy 76%
Run public awareness campaigns about
environmental issues 73%
Encourage people to avoid environmentally
damaging products 73%

Advocate for government to change policies that
harm the environment

Campaign against environmentally damaging
activities

Run legal cases to uphold environmental law

Train new environmental campaigners

Support political candidates who advocate for
environmental protection

Table 1 - Tax deductions on donations to groups engaged in what activities?

Activity Strongly Somewhat Somewhat  Strongly Not sure/
agree agree disagree disagree Don't know

E?(!g/gn?;lvironmental rehabilitation 350 43% 9% 5% 9%

[C):?Onbc:;r%tsrzizarr)%mér;to environmental 33% 43% 9% 5% 9%

Egr(;‘%lériigepp:ggﬂlcetsto avoid environmentally 33% 20% 12% 6% 9%

::;l\i’n legal cases to uphold environmental 20% 350 20% 13% 12%

Train new environmental campaigners 14% 35% 23% 15% 13%

“On-the-ground” work





TheAystraliaInstitute

3 Research that matters.

Concern about influence in public debates

The critics’ argument rests on the idea that environmental organisations are using their tax-
deductible donations to achieve influence. But what does the community actually think about
the level of influence of environment groups compared to other groups in society?

The Australia Institute survey asked respondents to consider the role of different groups in
public debates and say whether different groups had too much, too little or the right amount
of influence. The groups were presented in randomised order. Figure 2 shows the results
(excluding “don’t know”).

The results show clearly that most people are not concerned about environment groups
having too much influence. Indeed, more people think they do have enough influence than
think they have too much influence.

On the other hand, the clear majority of Australians think that big business and mining
companies have too much influence in public debates.

Interestingly, very large numbers think that small business has not enough influence.

Figure 2 - How would you describe their role in public debates?

B Not enough influence 1 Right amount of influence M Too much influence

Big business

Mining companies

Religious groups

Unions

Environment groups

70%
Small business
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Comparing community opinion with the government’s opinion

The government claims the community expects them to ban environmental advocacy from
receiving tax-deductible donations. But most of the public considers advocacy as practical
environmentalism worthy of DGR status.

While the government appears intent to silence dissent from environmental organisations,
most people are much more concerned about big business and the mining lobby having too
much influence. Yet these are the interests that the government regularly promotes.

In short, there appears a big gap between the government and community opinion on this
issue. The government’s intention to undermine environmental advocacy appears closely
aligned with the mining lobby, and is not supported by majority public opinion.

What’'s more, the government is ignoring the tax-deductions enjoyed by the mining sector
when it advocates for its own interests. Indeed, the Coalition encourages this advocacy.

Tax-deductions for mining lobbying

Mining companies spent $340 million over the past 5 years on industry lobby groups, and
much more on third party lobbyists and in-house lobbyists, spin doctors and marketers.®

Michael Roche, head of the Queensland Resources Council (QRC), confirmed this during
public hearings of the Inquiry. When asked about whether QRC fees were tax deductible
business expenses, Roche said “Companies have a whole range of business expenses, one
of which is membership of industry associations.”*® But he argued this was different to

Roche argued there is no double standard as QRC does not receive donations. Few would
expect the lobby group for a multi-billion dollar sector to receive donations from the public.
Roche said QRC membership fees are like union fees and professional association fees.
These are all examples of tax-deductable payments. Donations to environment organisations
are another example. The difference is the environment isn’t a multi-billion dollar industry that
can use its revenue to change government policy to further its interests.

Government calls for mining activism

The double standard on tax-deductible advocacy is especially clear when Coalition politicians
encourage corporate ‘activism’. In 2011 Tony Abbott spoke to the Minerals Council luncheon
at Parliament House:

| want to congratulate the Minerals Council for the fine work that it has done so far in
quite properly opposing the carbon tax ...

You can't fix it, you must fight it. ... you need to become political activists”*

Such activism was tax-deductible and helped roll back policies, such as the mining tax and
the carbon tax, that boosted their profits, increased pollution and reduced public revenue by
billions. Tax deductible lobbying from the mining industry was very effective in undermining
policy that is in the public interest. At a more recent speech to the Minerals Council, then
Prime Minister Abbott was identifying the government’s agenda with the mining sector’s
interests:

'8 campbell, R., et al (2015) Powers of Deduction, The Australia Institute
' Roche, M., in Hansard (2015) Standing Committee on Environment, 14 July
20 Abbott, T. (2011), “Address to Minerals Council of Australia Luncheon, Parliament House”, bold added
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Our job in Government is to keep mining strong. It’s not to tell you how to do your job;
it is to allow you to do your job.*

Adani delay and lawfare as new focus for mining activism

Recently, ministers and mining lobby groups have criticised environmental groups pursuing
advocacy around coal mining. In particular they have focused on “vigilante lawfare” around
Adani’s Carmichael coal mine in Queensland, where environmental groups have pursued
legal cases to uphold environmental law. Despite the fact that the government signed
consent orders in Federal Court acknowledging the Adani approval was invalid, the critics
are using the delay as an excuse to seek to remove legal accountability in environment law
and remove DGR status for environmental organisations.*

Speaking to business leaders, Tony Abbott said “if the Adani mine does not go ahead soon,
we are crazy.” Abbott is reported to have called on “those who attended and other business
leaders to publicly agitate for ... Adani.” He said:

The test for everyone [is] ... Are they prepared to stand up and say: we need the
Adani mine and (that) there should be no further obstacles placed in its way.
Are they prepared to do that?*

Again, the government is encouraging for tax-deductible mining and big business lobbying to
help change government policy to favour mining interests.

Indeed, this tax-deductible lobbying is aimed at removing tax-deductible donations from
environmental advocacy. On the same day, the mining industry again called for tax-
deductible donations to be banned for environmental organisations. The Minerals Council
chief executive Brendan Pearson said

At the very least, if we are going to have this arrangement that provides, on the
government’s own reckoning, a $45m taxpayer benefit to these groups, then there
ought to be scrutiny to make sure that groups that say they are doing practical
conservation are actually doing it.?*

Environmental advocacy and the public interest

As shown in the polling reported above, most Australians support DGR status for
environmental advocacy.

It seems that most people agree with legal scholars, the Productivity Commission, and the
High Court, that environmental advocacy is in the public interest. It delivers environmental
outcomes and enhances our democracy, including by counterbalancing influential interest
groups.

Advocacy delivers environmental outcomes

Environmental advocacy enhances environmental decision making, accountability and drives
policy reform to protect the environment.

L Abbott, T., (2014), “Address to the Minerals Week 2014 Annual Minerals Industry Parliamentary Dinner”

2 Riordan, P. (2015), “Federal Court intervenes over Adani 'lawfare” AFR, 19 August

23 McKenna, M. (2015) “Abbott tells business: forget talk, time to act on trade pact, Adani” The Australian 28
August® bold added

24 Merritt, C, (2015) “Miners target tax breaks that fund anti-coal groups”, The Australian, 28 August
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As explained in a recent paper by The Australia Institute, DGR status for environmental
advocacy delivers substantial public benefits at a modest cost to the taxpayer.”® The
Productivity Commission agrees, saying there are:

strong grounds for the legal assistance sector to receive funding to undertake
strategic advocacy, law reform and public interest litigation including in relation to
environmental matters.?®

Advocacy enhances democracy

Banning environmental groups from receiving tax-deductible donations would reduce their
ability to engage in environmental advocacy. Legal scholars have argued this would be “an
attack on democracy” and not the public interest.”’

This reasoning is supported by a 2010 High Court decision. The Court found registered
charities could engage in political advocacy because advocacy about charitable purposes
was in the public interest. As summarised by Treasury,

generation of public debate by lawful means, concerning matters arising under one of
the established heads of charity, is itself an activity beneficial to the community. ...
there is no general doctrine in Australia that excludes political purposes from being
charitable.?®

Previously the determinative issue was the difficulty proving that the outcomes of charitable
advocacy were in the public interest. The High Court overturned this principle:

The system of law which applies in Australia thus postulates for its operation ...
‘agitation’ for legislative and political changes ... [lJt is the operation of these
constitutional processes which contributes to the public welfare.?®

Critics of environmental advocacy have not addressed this argument. The High Court
decision could be the basis for an appeal of attempts to ban DGR status for environmental
advocacy.

The Australia Institute has long argued that advocacy is essential for a well functioning
democracy. In a 2004 report, the Australia Institute argued advocacy helps by

e representing marginalised and stigmatised groups; ...

e providing for those most affected by government decisions to be involved in policy
formation and evaluation; ...

¢ helping keep government accountable to the wider community ...

e counterbalancing the influence of corporate organisations over government decision
making.*

% Campbell, R., et al., (2015) Powers of deduction, The Australia Institute

26 Productivity Commission, (2014), Access to Justice, p709

2 Aston, H. (2015) “Preventing political advocacy by environment groups an 'attack on democracy” SHM, 18 May
%8 Treasury, (2011), Definition of Charity, Commonwealth of Australia

2% High Court of Australia (2010) Aid/Watch Incorporated v Commissioner of Taxation, p18

% Maddison, S., et al., (2004) Silencing Dissent, The Australia Institute, pviii
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Silencing Dissent

A number of scholars have argued that the Inquiry is part of a broader political agenda aimed
at undermine critical dissent from civil society.**

Recent examples focused on environmental advocacy include cuts to direct funding to
Environmental Defenders Offices, and the recent hyperbolic reaction “vigilante” legal cases,
where the government intends attempts to restrict ‘third party’ appeal rights under federal
environmental law. This is despite the fact that 3rd party appeals to the Federal Court have
only affected 0.4% of all projects referred under federal environment law.*?

The scholars point out parallels with the Howard government’s attempts to undermine the
capacity for advocacy and criticism among civil society, public institutions and officials. This
was analysed in a 2004 report by The Australia Institute Silencing Dissent. It appears many
of the same ideas and strategies have been resurrected in the current attempts to weaken
environmental advocacy.

Philosophically, is premised on the idea that civil society is a means of low-cost service
delivery, not part of democratic debate that deserves public support. This is part of a broader
neoliberal view of social activity in terms of markets. Politically, however, the position has the
effect of undermining challenges government policy and powerful private interests.

Conclusion

The Government appears to think it is appropriate to call for miners to use tax-deductible
business expenses to become activists. But his government does not think people should be
able to make tax-deductible donations to environment organisations to advocate for better
environmental outcomes.

The polling reported here shows that most people do not agree with the government’'s
position on this issue.

Most people say political and legal advocacy to protect the environment deserves to receive
tax-deductible donations.

There are high levels of concern about big business and mining companies having too much
influence. More people say environment organisations have too little influence than say they
have too much influence.

Public opinion does not appear to be what is driving the government’s position on donations
to environment organisations.

There are strong arguments in favour of support for environmental advocacy. The
government appears as intent to ignore these arguments, as it is intent to promote certain
business interests.

81 Staples, J. (2014) “Step by step, conservative forces move to silence NGOs’ voices”, The Conversation;
Laurence, S., Laurence, B., (2015) “Australia needs political active environment groups” The Conversation
%2 The Australia Institute (2015) “The 0.4%” Briefing Note
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Appendix — Survey questions

To start the survey we have some demographic questions.
ASK ALL

SR
Q1. Areyou:

1. Male
2. Female
ASK ALL

SR

TERMINATE IF Q2=1
Q2. How old are you?

Younger than 18 years — TERMINATE
18-24 years
25-34 years
35-44 years
45-54 years
55-64 years

N o o~ DR

65 years or older
ASK ALL

SR

TERMINATE IF Q3=9
Q3.  Where do you live?

New South Wales
Queensland

Victoria

South Australia

Tasmania

Western Australia
Northern Territory
Australian Capital Territory
Other — TERMINATE

© ® N o g~ w NP

ASK ALL

SR

Q4. Do you live in a capital city, regional centre, rural or remote area?

Al





1. Capital city
2. Regional centre
3. Rural
4. Remote
ASK ALL

SR

Q5. Are you currently in paid work?

Yes, full time
Yes, part time
Yes, casual
No

A 0w DD PR
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The following questions are about the tax deductible status of environmental organisations

<Randomised order>

Q6. Thinking about the following groups, how would you describe their role in public debates?

Have too
much
influence

Have the right
amount of
influence

Not enough
influence

Not s
know

ure/Don’t

Mining companies

Environment groups

Big business

Small business

Unions

Religious groups

“On-the-ground” work
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The government supports a wide range of organisations by allowing them to receive tax
deductible donations. This includes arts, social service, legal and environmental
organisations.

Q7. To what extent do you agree with the following statements about environmental groups.
People should receive a tax deduction on donations made to environmental groups that...?

<Randomised order> | Strongly | Somewhat | Somewhat | Strongly | Not
agree agree disagree disagree | sure/Don’t
know

Conduct research into
environmental problems
and policy

Run public awareness
campaigns about
environmental issues

Advocate for government
to change policies that
harm the environment

Run legal cases to
uphold environmental law

Deliver environmental
rehabilitation programs

Campaign against
environmentally
damaging activities

Train new environmental
campaigners

Support political
candidates who advocate
for environmental
protection

Encourage people to
avoid environmentally
damaging products
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The polling also asked about the influence of different groups on Australian public life. Only
around a quarter said that environmental organisations had too much influence, with a third
saying they had too little influence. By comparison, clear majorities said ‘big business” and
‘mining companies’ had too much influence.



We further draw your attention to The Australia Institute’s June 2015 report Powers of
Deduction report outlining significant business lobbying expenditure, with particular focus on the
mining industry. Mining lobby group revenues in the decade to 2014-15 were $484 million
(average $48 million per year); this figure does not include in-house marketing and lobbying or
use of third party lobbyists, for which data is not available. As the report explains, this
expenditure operates as a tax deduction for businesses seeking to increase their influence over
political decision making.

By contrast, the cost to the budget of DGR status for those environmental groups highlighted by
the NSW Minerals Council was $18m per year, or around 0.005% of Commonwealth Budget
revenue. This very small amount of support provides a critical source of scrutiny of
environmentally risky or damaging activities and advocacy for policy to mitigate those impacts,
with real world positive environmental consequences.

We also bring your attention to reports that the ACNC has recently sent letters to some
environment groups requesting that they outline how much of their budgets are spent on each
on different activities, for example on research, conservation works, advocacy and campaigns.
The policy or regulatory basis for this request for information is unclear. The ACNC risks the
perception that it is responding to calls to regulate with regards to these activities before any
such decision has been made and while the debate about such regulation continues, as it does in
your discussion paper. ACNC could assist by explaining the reason for requesting such
information and whether there has been any government direction to do so.

Sincerely,

Tom Swann
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