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A Bill for an Act to amend the law relating to
taxation, and for related purposes

The Parliament of Australia enacts:

1 Short title

This Act may be cited as the Tax Laws Amendment (Taxation of
Financial Arrangements) Act 2008.

2 Commencement

(1) Each provision of this Act specified in column 1 of the table
commences, or is taken to have commenced, in accordance with
column 2 of thetable. Any other statement in column 2 has effect
according to its terms.

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 20008  No. , 2008
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Commencement infor mation

Column 1 Column 2 Column 3

Provision(s) Commencement Date/Details

1. Sections1to3 Theday on which this Act receives the
and anything in Royal Assent.

this Act not

elsawhere covered

by thistable

2. Schedule 1, The day on which this Act receivesthe

items1to21 Royal Assent.

3. Schedule 1, 1 July 2003. 1 July 2003

item 22

4. Schedule 1, The day on which this Act receivesthe

items 23 to 103 Royal Assent.

5. Schedule 1, Immediately after the commencement of the 17 December

items 104 and 105 New Business Tax System (Taxation of 2003
Financial Arrangements) Act (No. 1) 2003.

6. Schedule 1, The day on which this Act receives the

item 106 Royal Assent.

7. Schedule 1, Immediately after the commencement of the 17 December

item 107 New Business Tax System (Taxation of 2003
Financial Arrangements) Act (No. 1) 2003.

8. Schedule 1, The day on which this Act receives the

item 108 Royal Assent.

9. Schedule 1, Immediately after the commencement of the 17 December

item 109 New Business Tax System (Taxation of 2003

Financial Arrangements) Act (No. 1) 2003.

10. Schedule1, The day on which this Act receivesthe

item 110 Royal Assent.
11. Schedulel, Immediately after the commencement of the 17 December
item 111 New Business Tax System (Taxation of 2003

Financial Arrangements) Act (No. 1) 2003.

12. Schedule 1, The day on which this Act receivesthe
items112to 115  Royal Assent.

13. Schedulel, Immediately after the commencement of the 17 December
item 116 New Business Tax System (Taxation of 2003
Financial Arrangements) Act (No. 1) 2003.

14. Schedule 1, The day on which this Act receivesthe
items117t0 121  Royal Assent.
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Note: Thistable relates only to the provisions of this Act as originally
passed by both Houses of the Parliament and assented to. It will not be
expanded to dea with provisionsinserted in this Act after assent.

(2) Column 3 of the table contains additional information that is not
part of this Act. Information in this column may be added to or
edited in any published version of this Act.

3 Schedule(s)

Each Act that is specified in a Schedule to this Act is amended or
repealed as set out in the applicable items in the Schedule
concerned, and any other item in a Schedule to this Act has effect
according to its terms.

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008 3
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Schedule 1 Amendments
Part 1 Main amendments

Schedule 1—Amendments

Part 1—Main amendments

| ncome Tax Assessment Act 1997

1 Before Division 240

Insert:

Division 230—Taxation of financial arrangements

Table of Subdivisions

230-A
230-B
230-C
230-D
230-E
230-F
230-G

230-H
230-1
230-J

Guideto Division 230

Corerules

The accrualg/realisation methods

Fair value method

Foreign exchange retrandlation method
Hedging financial arrangements method
Reliance on financial reports

Balancing adjustment on ceasing to have a financial
arrangement

Exceptions
Other provisions
Additional operation of Division

Guideto Division 230

230-1 What this Division is about

This Division is about the tax treatment of gains and losses from
your financial arrangements.

Y ou recognise the gains and losses, as appropriate, over thelife of
afinancial arrangement and ignore distinctions between income
and capital unless specific rules apply.

4 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008  No. , 2008
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Amendments Schedule 1
Main amendments Part 1

If it is sufficiently certain that you will make a gain or loss, you use
a compounding accruals method to recognise the gain or loss.
Otherwise you use a redlisation method. Instead of either, you may
be able to choose to use a fair value or hedging method or to rely
on your financial reports. You may also be able to choose to
recognise foreign exchange gains and losses using a retranglation
method.

230-5 Scope of thisDivision

(1) You haveafinancial arrangement if you have one or more cash
settlable legal or equitable rights and/or obligations to receive or
provide a financial benefit.

(2) ThisDivision does not apply to all financial arrangements. The
main exceptions areif:
(@ you are
(i) anindividual; or
(if) an ADI, securitisation vehicle or other financial sector
entity with an aggregated turnover of less than $20
million; or
(iii) another entity with an aggregated turnover of less than
$100 million;
and either:

(iv) thearrangement isto end not more than 12 months after
you start to haveit; or
(v) thearrangement is not a qualifying security; or

(b) thearrangement is a financial arrangement under
section 230-55 (equity interests etc.) and neither afair value
election, a hedging financial arrangement election nor an
election to rely on financial reports applies to the
arrangement.

Note: Section 230-405 provides for the exception referredtoin
paragraph (a).

Subdivision 230-A—Corerules

Table of sections

Objects

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008 5
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Schedule 1 Amendments
Part 1 Main amendments

230-10  Objectsof thisDivision

Tax treatment of gains and losses from financial arrangements

230-15 Gainsare assessable and losses deductible
230-20  Gainor lossto betaken into account only once under this Act

230-25  Associated financid benefits to be taken into account only once under this
Act

230-30  Disregard some gains and losses

Method to be applied to take account of gain or loss
230-45 Methods for taking gain or lossinto account

Financial arrangement concept

230-50  Financial arrangement

230-55  Financial arrangement (equity interest or right or obligation in relation to
equity interest)

230-60 Rights, obligations and arrangements (grouping and disaggregation rules)

General rules

230-65 When financid benefit provided or received under financia arrangement
230-67  Amount of financia benefit relating to more than one financia arrangement
230-70  Amount of financia benefit where waiver

230-75  Apportionment when financia benefit received or right ceases

230-80  Apportionment when financia benefit provided or obligation ceases
230-85  Consistency in working out gains or losses (integrity measure)

230-90 Rights and obligations include contingent rights and obligations

Objects

230-10 Objectsof thisDivision

The abjects of this Division are:

(a) to minimisethe extent to which the tax treatment of gains and
losses from your *financial arrangements distorts, by
providing inappropriate impediments and stimulation, your
trading, financing and investment decisions and your risk
taking and risk management; and

(b) todo so by aligning more closely the tax and commercial
recognition of gains and losses from your financial
arrangements in the following ways:

6
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Amendments Schedule 1
Main amendments Part 1

(i) by allocating the gains and |osses to income years
throughout the life of your financial arrangements on a
reasonable basis;

(if) by generally recognising gains and |osses on revenue
rather than capital account; and

(c) to appropriatey take account of, and minimise, your
compliance costs.

Tax treatment of gains and losses from financial arrangements

230-15 Gainsare assessable and losses deductible
Gains

(1) Your assessableincome includes a gain you make from a *financial
arrangement.

Note: This Division does not apply to gains that are subject to exceptions
under Subdivision 230-H.

Losses

(2) You can deduct aloss you make from a *financial arrangement, but
only to the extent that:
(8 you makeit in gaining or producing your assessableincome;
or
(b) you necessarily make it in carrying on a *business for the
purpaose of gaining or producing your assessable income.

Note: This Division does not gpply to losses that are subject to exceptions
under Subdivision 230-H.

(3) You can also deduct aloss you make from a *financial arrangement
if:

(@) you arean *Australian entity; and

(b) you makethelossin deriving income from aforeign source;
and

(c) theincome is *non-assessabl e non-exempt income under
section 23Al, 23AJ or 23AK of the Income Tax Assessment
Act 1936; and

(d) thelossis, inwholeor in part, a cost in relation to a *debt
interest you issuethat is covered by paragraph 820-40(1)(a).

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008 7
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Schedule 1 Amendments
Part 1 Main amendments

(4)

©)

(6)

()

Y ou can deduct the loss only to the extent to which it isacost in
relation to a “debt interest you issue that is covered by paragraph
820-40(1)(a).

Note: This Division does not gpply to losses that are subject to exceptions
under Subdivision 230-H.

If the *financial arrangement is a “debt interest, theloss is not
prevented from being deductible for an income year under
subsection (2) merely because of either or both of the following:

(@) one or more of the *financial benefits that are taken into
account in working out the amount of theloss are *contingent
on the economic performance (whether past, current or
future) of:

(i) you or apart of your activities; or
(i) a”connected entity of yours or a part of the activities of
a connected entity of yours;

(b) oneor more of the financial benefits that are taken into
account in working out the amount of the loss secure a
permanent or enduring benefit for you or a connected entity
of yours.

Subject to subsection (6), subsection (4) does not apply to theloss
to the extent to which the annually compounded internal rate of
return on the *debt interest exceeds the *benchmark rate of return
for the debt interest increased by 150 basis points.

If:

(&) regulations made for the purposes of subsection 25-85(6)
provide that a specified number of basis pointsis to apply for
the purposes of applying subsection 25-85(5) in particular
circumstances; and

(b) those circumstances exist in relation to the *debt interest;

subsection (5) applies as if thereferencein that subsection to 150
basis points were areference to the number of basis points
specified in the regulations.

Section does not affect foreign residence rules

Nothing in this Division affects the operation of the provisions of
Division 6 that provide for the significance of foreign residence for
the assessability of income.

8 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008  No. , 2008
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Amendments Schedule 1
Main amendments Part 1

Note 1: Gains that you make under this Division may be ordinary or statutory
income for the purposes of Division 6.

Note 2: For the effect of a change of residence during an income year, see
sections 230-429 and 230-430.

230-20 Gain or lossto be taken into account only once under this

D

2

3

(4)

Act

Application of section

This section applies to the following:

(a) againthat isincluded in your assessable income for an
income year under this Division;

(b) alossthat isallowable as a deduction to you for anincome
year under this Division;

(c) againor alossthat is dealt with in accordance with
subsection 230-270(4) in relation to an income year.

Purpose of this section

The purpose of this section is to ensure that your gains and |osses,
and *financial benefits, to which this section applies are taken into
account only once under this Act in working out your taxable
income.

Gain or loss to be taken into account only once

A gain or loss to which this section applies is not to be (to any
extent):

(& included in your assessableincome; or

(b) allowable as a deduction to you; or

(c) dealt within accordance with subsection 230-270(4);
again under this Division for the same or any other income year.

A gain or loss to which this section applies is not to be (to any
extent):

(& included in your assessableincome; or

(b) allowable as adeduction to you;

under any provisions of this Act outside this Division for the same
or any other income year.

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008 9



10

11

12
13

14
15

16
17

18

19
20
21
22
23
24
25
26
27

28

29
30
31

EXPOSURE DRAFT

Schedule 1 Amendments
Part 1 Main amendments

()

Section does not give rise to exempt income

A gain is not to be treated as “exempt income merely becauseit is
not included in your assessable income under this section.

230-25 Associated financial benefits to be taken into account only

D

2

Q)

(6)

once under this Act

Application of section

This section applies to a *financial benefit whose amount or value
is taken into account in working out whether you make, or the
amount of, a gain or lass to which paragraph 230-20(1)(a), (b) or
(c) applies.

Associated financial benefit to be taken into account only once

A *financial benefit to which this section appliesis not to be (to
any extent):

(@ included in your assessableincome; or

(b) allowable as adeduction to you;

under any provision of this Act outside this Division for the same
or any other income year.

Exception for certain bad debts

If:

(@) a*financial benefit has been included in your assessable
income under a provision of this Act outside this Division;
and

(b) abad debt deduction would have been allowed under
section 25-35 in relation to the financial benefit;

subsection (2) does not prevent that bad debt deduction from being
allowed under section 25-35 in relation to the financial benefit as if
the debt were still outstanding.

Section does not give rise to exempt income

A *financial benefit is not to be treated as “exempt income merely
becauseit is not included in your assessable income under this
section.

10 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008  No.
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Amendments Schedule 1
Main amendments Part 1

230-30 Disregard some gains and losses

Exempt or non-assessable non-exempt income

(1A) A gain that you make from a *financial arrangement is disregarded:

(a) tothe extent that it reflects an amount that is treated, or is
reasonably expected to be treated, as “exempt income under a
provision of this Act outside this Division; or

(b) tothe extent that it reflects an amount that is treated or is
reasonably expected to be treated, as “non-assessable
non-exempt income under a provision of this Act outside this
Division; or

(c) for againthat iscovered by subsection (1B)—to the extent
that the *franked distribution mentioned in that subsection
has a *franked part.

(1B) This subsection coversagain that isin the form of:
(@) a*franked distribution (including a franked distribution that
*flows indirectly to you); or
(b) aright to receive a franked distribution (including a franked
distribution that will flow indirectly to you).

(1) A lossyou makefrom a*financial arrangement is disregarded to
the extent that you make it in gaining or producing your “exempt
income or your “non-assessabl e non-exempt income.

(2) Subsection (1) does not prevent you from deducting a loss under
subsection 230-15(3).

Gain or loss of private or domestic nature

(3) A gain or loss you make from a *financial arrangement is
disregarded:

(@ if a*borrowing is madeto you, or credit is provided to you,
under the arrangement and you use some or all of the funds
borrowed or the credit provided for a private or domestic
purpose—to the extent that you use the funds raised or the
credit provided for a private or domestic purpaose; or

(b) if you are an individual, the arrangement is a “derivative
financial arrangement and the arrangement is held, wholly or
in part, for a private or domestic purpose—to the extent that

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008
11
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Schedule 1 Amendments
Part 1 Main amendments

the arrangement is held or used for a private or domestic
purpose.

Method to be applied to take account of gain or loss

230-45 Methodsfor taking gain or lossinto account

D

(1A)

(1B)

(2)

Methods available

The methods that can be applied to take account of again or loss
you make from a *financial arrangement are:
(a) the accruals and realisation methods provided for in
Subdivision 230-B; or
(b) thefair value method provided for in Subdivision 230-C; or
(c) theforeign exchange retrandation method provided for in
Subdivision 230-D; or
(d) the hedging financial arrangement method provided for in
Subdivision 230-E; or
(e) the method of relying on your financial reports provided for
in Subdivision 230-F; or
(f) abalancing adjustment provided for in Subdivision 230-G.
Note: The methods referred to in paragraphs (b) to (€) only apply if you

make an e ection under the relevant Subdivision and you must meet
certain requirements before you can make such an el ection.

A gain or lossis not taken into account under any of the methods
referred to in paragraphs (1)(a), (b), () and (€) to the extent to
which it is taken into account under the method referred to in
paragraph (1)(f) (balancing adjustment).

A gain or lossis not taken into account under the method referred
to in paragraph (1)(f) (balancing adjustment) to the extent to which
it is taken into account under the method referred to in

paragraph (1)(d) (hedging financial arrangement method).

Note: The hedging financia arrangement method may take some account of

the gain or loss by reference to the balancing adjustment method (see
subsection 230-260(4)).

Elections override accrual s and realisation methods

Subdivision 230-B (accruals and realisation method) does not
apply to again or loss you make from a *financial arrangement:

12 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No.
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Amendments Schedule 1
Main amendments Part 1

(& if Subdivision 230-C (fair value method) appliesto the
arrangement; or

(b) tothe extent that Subdivision 230-D (foreign exchange
retranslation method) applies to the gain or loss; or

(c) tothe extent that Subdivision 230-E (hedging financial
arrangements method) applies to the arrangement; or

(d) if Subdivision 230-F (method of relying on financial reports)
applies to the arrangement; or

(e) if thearrangement is afinancial arrangement under
section 230-55 (equity interests etc.).

Priorities among e ection methods

(3) Subdivision 230-C (fair value method) does not apply to a gain or
loss you make from a *financial arrangement:
(8 tothe extent that Subdivision 230-E (hedging financial
arrangements method) applies to the arrangement; or
(b) if Subdivision 230-F (method of relying on financial reports)
applies to the arrangement.

(4) Subdivision 230-D (foreign exchange retranslation method) does
not apply to again or loss you make from a *financial arrangement:

(& if Subdivision 230-C (fair value method) appliesto the
arrangement; or

(b) to the extent that Subdivision 230-E (hedging financial
arrangements method) applies to the arrangement; or

(c) if Subdivision 230-F (method of relying on financial reports)
applies to the arrangement.

(5) Subdivision 230-F (method of relying on financial reports) does
not apply to again or loss you make from a *financial arrangement
to the extent that Subdivision 230-E (hedging financial
arrangements method) applies to the arrangement.

Financial arrangement concept

230-50 Financial arrangement

(1) You haveafinancial arrangement if you have, under an
*arrangement:

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008
13
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Schedule 1 Amendments
Part 1 Main amendments

(a) a”cash settlablelegal or equitableright to receive a *financial
benefit; or

(b) acash settlable legal or equitable obligation to provide a
financial benefit; or

(c) acombination of one or more such rights and/or one or more
such obligations;

unless;

(d) you aso have under the arrangement one or more legal or
equitable rights to receive something and/or one or more
legal or equitable obligations to provide something; and

(e) for oneor more of the rights and/or obligations covered by
paragraph (d):

(i) thething that you havetheright to receive, or the
obligation to provide, is not afinancial benefit; or

(if) theright or obligation is not cash settlable; and

(f) theone or morerights and/or obligations covered by
paragraph (€) are not insignificant in comparison with the
right, obligation or combination covered by paragraph (a), (b)
or (¢).
Theright, obligation or combination covered by paragraph (a), (b)
or (c) constitutes the financial arrangement.

Notel:  Whether your rights and/or obligations under an arrangement
constitute afinancia arrangement can change over time depending on
changes either to the terms of the arrangement or externa
circumstances (such as particular rights or obligations under the
arrangement being satisfied by the parties). For example, a contract
may provide for the transfer of aboat in 6 monthstime and payment
of the contract price at the end of 2 years. Until the boat is delivered,
thereisno financial arrangement because of the operation of
paragraphs (d), (e) and (f) above. Once the boat is delivered, thereis a
financia arrangement because those paragraphs are no longer
applicable.

Note2:  The operative provisions of this Division do not gpply to al financia
arrangements, and only apply partialy to some: see the exceptionsin
Subdivision 230-H.

Note3:  Thereare somerulesin this Division that tell you what happens if an
arrangement ceases to be afinancial arrangement (see
Subdivision 230-G and section 230-440).

(2) A right you haveto receive, or an obligation you haveto provide, a
*financial benefit is cash settlableif, and only if:

(@) the benefit is money or a*money equivalent; or

14 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. ,
2008
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Amendments Schedule 1
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(b) inthe case of aright—you intend to satisfy or settleit by
receiving money or a money equivalent or by starting to
have, or ceasing to have, another *financial arrangement; or

(c) inthe case of an obligation—you intend to satisfy or settleit
by providing money or a money equivalent or by starting to
have, or ceasing to have, another financial arrangement; or

(d) you have a practice of satisfying or settling similar rights or
obligations as mentioned in paragraph (b) or (c) (whether or
not you intend to satisfy or settletheright or obligation in
that way); or

(e) you deal with theright or obligation, or with similar rights or
obligations, in order to generate a profit from short-term
fluctuations in price, from a dealer’s margin, or from both; or

(f) none of paragraphs (a) to (€) applies but you satisfy
subsection (3); or

(g) you areableto settletheright or obligation as mentioned in
paragraph (b) or (c) (whether or not you intend to satisfy or
settle theright or obligation in that way) and you do not have,
as your sole or dominant purpose for entering into the
arrangement under which you areto receive or provide the
financial benefit, the purpose of receiving or ddlivering the
financial benefit as part of your expected purchase, sale or
usage requirements.

A referencein paragraph (b) or (¢) to afinancial arrangement does
not include areference to something that is afinancial arrangement
under section 230-55.

Note: Examples of dealing of the kind covered by paragraph (€) are:

(a) deding withtheright or obligation, or smilar rights or
obligations, on afreguent bass, a short-term basisor on a
frequent and short-term basis; and

(b) acquiring the right or obligation, or smilar rights or obligations,
and managing the resulting risk by entering into offsetting
arrangements that provide a profit margin.

(3) You satisfy this subsection if:
(@ the*financial benefit is readily convertible into money or a
“money equivalent; and
(b) thereisamarket for the financial benefit that has a high
degree of liquidity; and
(c) either:

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008
15
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Schedule 1 Amendments
Part 1 Main amendments

(i) the amount of the money or money equivalent referred
toin paragraph (a) is not subject to a substantial risk of
changein value; or

(if) your purpose, or one of your purposes, for entering into
the arrangement under which you areto receive or
provide the financial benefit, is to receive or ddiver the
financial benefit so that it may be converted or
liquidated into money or amoney equivalent (other than
in the ordinary course of business).

230-55 Financial arrangement (equity interest or right or obligation

D)

(2)

in relation to equity interest)

You also have afinancial arrangement if you have an *equity
interest. The equity interest constitutes the financial arrangement.

You aso have afinancial arrangement if:
(@) you have, under an *arrangement:
(i) alegal or equitableright to receive something that is a
financial arrangement under this section; or
(if) alegal or equitable obligation to provide something that
is afinancial arrangement under this section; or
(iii) acombination of one or more such rights and/or
obligations; and
(b) theright, obligation or combination does not constitute, or
form part of, afinancial arrangement under subsection
230-50(1).
Theright, obligation or combination referred to in paragraph (a)
constitutes the financial arrangement.
Note 1: Paragraph 230-45(2)(e) prevents the accruad s method or the realisation

method being applied to something that is afinancial arrangement
under this section.

Note 2: Subsection 230-230(1) prevents the retrand ation method being
applied to something that is a financia arrangement under this section.

Note 3: Subsection 230-285(1) prevents the hedging method being applied to
something that is a financial arrangement under this section.

16 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008  No.
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230-60 Rights, obligationsand arrangements (grouping and

D)

2

3

(4)

disaggregation rules)

Sngleright or obligation or multiple rights or obligations?

If you have aright to receive 2 or more “financial benefits, you are
taken, for the purposes of this Division, to have a separate right to
receive each of those financial benefits.

If you have an obligation to provide 2 or more *financial benefits,
you are taken, for the purposes of this Division, to have a separate
obligation to provide each of those financial benefits.

Subsections (1) and (2) apply for the avoidance of doubt.

Matters relevant to determining what rights and/or obligations
constitute particular arrangements

For the purposes of this Division, whether a number of rights
and/or obligations are themselves an *arrangement or are 2 or more
separate arrangements is a question of fact and degree that you
determine having regard to the following:

(a) thenature of the rights and/or aobligations;

(b) their terms and conditions (including those relating to any
payment or other consideration for them);

(c) thecircumstances surrounding their creation and their
proposed exercise or performance (including what can
reasonably be seen as the purposes of one or more of the
entities involved);

(d) whether they can be dealt with separatdly or must be dealt
with together;

(e) normal commercial understandings and practicesin relation
to them (including whether they are regarded commercially
as separate things or as a group or series that forms a whole);

(f) the objects of this Division.

In applying this subsection, have regard to the matters referred to
in paragraphs (@) to (f) both in relation to the rights and/or
obligations separately and in reation to the rights and/or
obligations in combination with each other.

Example 1: Your rights and obligations under atypical convertible note, including

the right to convert the note into a share or shares, would constitute
one arrangement.

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008
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Example 2: Y our rights and obligations under atypical price-linked or
index-linked bond would constitute one arrangement.

Note 1: If you raised funds by means of a contract that you would not have
entered into without entering into another contract, and neither
contract could be assigned to athird party without the other also being
assigned, thiswould tend to indicate that your rights and obligations
under the 2 contracts together constitute one arrangement.

Note2:  If the commercia effect of your individua rights and/or obligationsin
agroup or series cannot be understood without reference to the group
or series as awhole, thiswould tend to indicate that dl of your rights
and/or obligationsin the group or seriestogether constitute one
arrangement.

General rules

230-65 When financial benefit provided or received under financial
arrangement

Financial benefit provided under financial arrangement

(1) You aretaken, for the purposes of this Division, to have (or to have
had) an obligation to provide a “financial benefit under a*financial
arrangement if:

(&) you have (or had) an obligation to provide the financial
benefit in relation to the arrangement; and
(b) thefinancial benefit would not otherwise be treated as one
that you have (or had) an obligation to provide under the
arrangement; and
(o) thefinancial benefit plays anintegral rolein determining:
(i) whether you make a gain or loss from the arrangement;
or
(if) the amount of such again or loss.

Paragraph (a) applies even if the entity to which you provide the
financial benefit is not a party to the arrangement.

Note: This means that the financia benefits you provide to acquire the
financid arrangement (whether to the issuer, a previous holder or a
third party) are taken to be financia benefits you provide under the
arrangement. The financia benefits you provide may include, for
example, fees paid or the forgoing of rightsto receive afinancia
benefit.

18 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No.
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Financial benefit received under financial arrangement

(2) You aretaken, for the purposes of this Division, to have (or to have
had) aright to receive a *financial benefit under a*financial
arrangement if:

(&) you have (or had) aright to receive thefinancial benefit in
relation to the arrangement; and
(b) thefinancial benefit would not otherwise be treated as one
that you have (or had) aright to receive under the
arrangement; and
(c) thefinancial benefit plays anintegral rolein determining:
(i) whether you make a gain or loss from the arrangement;
or
(if) the amount of such again or loss.
Paragraph (a) applies even if the entity that provides the financial
benefit is not a party to the arrangement.

Note: The financial benefits you receive may include, for example, the
waiving of an obligation you have to provide afinancia benefit.

230-67 Amount of financial benefit relating to more than one
financial arrangement

(1) Thissection appliesif a*financial benefit plays theintegral role
mentioned in paragraph 230-65(1)(c) or (2)(c) inrelation to more
than one *financial arrangement.

(2) For the purposes of this Division, determine the amount of the
financial benefit that plays that integral rolein relation to a
particular *financial arrangement by apportioning the actual
amount of thefinancial benefit, on a reasonable basis, between the
financial arrangements mentioned in subsection (1).

230-70 Amount of financial benefit where waiver

If:
(@) providing a*financial benefit takes the form of waiving a
right to receive afinancial benefit in the future; or
(b) receiving afinancial benefit takes the form of having an
obligation to provide a financial benefit in the future waived;

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008
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the amount of the financial benefit is taken, for the purposes of this
Division, to beits "market value at thetimeit is waived (and not its
nominal value).

230-75 Apportionment when financial benefit received or right
ceases

(1) Apply subsection (2) in working out whether you make, or will
make, a gain or loss (and the amount of the gain or loss) when:
(@) you receive a particular *financial benefit under a*financial
arrangement; or
(b) one of your rights under afinancial arrangement *ceases.
Thegain or lossis to be calculated in nominal (and not *present
value) terms.

(2) You must have regard to the extent to which the *financial benefits
that you have provided, or areto provide, under the *financial
arrangement are reasonably attributable to the benefit or right
referred to in paragraph (1)(a) or (b).

(3) Despite subsection (2), no *financial benefit that you have
provided, or areto provide, under the *financial arrangement isto
be attributed to the benefit or right referred to in paragraph (1)(a)
or (b) if:

(&) you arewarking out the amount of a gain or loss for the
purposes of Subdivision 230-B; and
(b) thegain or lossisnot an overall gain or loss from the
arrangement (within the meaning of that Subdivision) at the
time when you start to have the arrangement; and
(c) thebenefit or right referred to in paragraph (1)(a) or (b) isan
amount that represents, or is aright to an amount that
represents:
() interest; or
(ia) a’return paid or provided on a “debt interest; or
(if) something that isin the nature of interest; or
(iii) something that could reasonably be regarded as being a
substitute for interest; or
(iv) something prescribed by the regulations for the

purposes of this paragraph.
Notel:  Anexample of somethingin the nature of interest is a discount on a
security.
20 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008  No.
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Note2:  Anexample of something that could reasonably be regarded as being a
substitute for interest is alump sum payment received instead of
payments of interest.

(4) Any attribution made under subsection (2) must reflect appropriate
and commercially accepted valuation principles that properly take
into account:

(@) the nature of therights and obligations under the *financial
arrangement; and

(b) therisks associated with each *financial benefit, right and
obligation under the arrangement; and

(c) thetime value of money.

230-80 Apportionment when financial benefit provided or obligation
ceases

(1) Apply subsection (2) in working out whether you make, or will
make, a gain or loss (and the amount of the gain or loss) when:
(@) you provide a particular “financial benefit under the
*financial arrangement; or
(b) one of your obligations under a financial arrangement
*ceases.
The gain or loss is to be calculated in nominal (and not *present
value) terms.

(2) You must have regard to the extent to which the *financial benefits
that you have received, or areto receive, under the *financial
arrangement are reasonably attributable to the benefit or obligation
referred to in paragraph (1)(a) or (b).

(3) Despite subsection (2), no *financial benefit that you have
received, or areto receive, under the *financial arrangement isto
be attributed to the benefit or obligation referred to in
paragraph (1)(a) or (b) if:

(&) you arewarking out the amount of a gain or loss for the
purposes of Subdivision 230-B; and

(b) thegainor lossisnot an overall gain or loss from the
arrangement (within the meaning of that Subdivision) at the
time when you start to have the arrangement; and

(c) thebenefit or obligation referred to in paragraph (1)(a) or (b)
is an amount that represents, or is an obligation to provide an
amount that represents:

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008
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(i) interest; or
(ia) a’return paid or provided on a “debt interest; or
(if) something that isin the nature of interest; or

(iii) something that could reasonably be regarded as being a
substitute for interest; or
(iv) something prescribed by the regulations for the
purposes of this paragraph.
Notel:  Anexample of somethingin the nature of interest is a discount on a
security.

Note2:  Anexample of something that could reasonably be regarded as being a
substitute for interest is alump sum payment made instead of
payments of interest.

(4) Any attribution made under subsection (2) must reflect appropriate
and commercially accepted valuation principles that properly take
into account:

(@) the nature of therights and obligations under the *financial
arrangement; and

(b) therisks associated with each *financial benefit, right and
obligation under the arrangement; and

(c) thetime value of money.

230-85 Consistency in working out gainsor losses (integrity
measure)

Object of section

(1) The object of this section is to stop you obtaining an inappropriate
tax benefit from not working out your gains and lossesin a
consistent manner.

Consistent treatment for particular financial arrangement

(2 If:
(a) this Division provides that a particular method applies to
gains or losses you make from a *financial arrangement; and
(b) that method allows you to choose the particular manner in

which you apply that method;
you must use that manner consistently for the arrangement for all
income years.
22 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No.
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Consistent treatment for financial arrangements of essentially the
same nature

(3) If:
(8 this Division provides that a particular method appliesto
gains or losses you make from 2 or more *financial
arrangements; and

(b) that method allows you to choose the particular manner in
which you apply that method;

you must use that same manner consistently for all of those
financial arrangements that are essentially of the same nature.

230-90 Rightsand obligationsinclude contingent rightsand
obligations

To avoid doubt:

(a) aright istreated as aright for the purposes of this Division
even it is subject to a contingency; and

(b) anobligation istreated as an obligation for the purposes of
this Division even if it is subject to a contingency.

Subdivision 230-B—T he accr ualg/r ealisation methods

Table of sections

Guide to Subdivision 230-B
230-95  What this Subdivision is about

Objects of Subdivision
230-100 Objects of this Subdivision

When accruals method or realisation method applies

230-105 When accruas method or realisation method gpplies
230-110 Sufficiently certain overall gain or loss

230-115 Sufficiently certain gain or loss from particular event
230-120 Sufficiently certain financial benefits

The accruals method
230-125 Overview of the accrua's method

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008
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230-130

230-135
230-137
230-138
230-140
230-145

Applying accruals method to work out period over which gain or lossisto
be spread

How gain or lossis spread

Election for portfolio treatment of fees

Portfolio treatment of fees

Allocating gain or lossto income years

Running balancing adjustments

Realisation method

230-150

Realisation method

Reassessment and re-estimation

230-155
230-160
230-165
230-170

Reassessment

Re-estimation

Balancing adjustment if rate of return maintained on re-estimation
Re-estimation if balancing adjustment on partial disposa

Guideto Subdivision 230-B

230-95 What this Subdivision is about

This Subdivision applies the accruals method to determine the
amount and timing of gains and losses from a financial
arrangement if they are sufficiently certain for such accrual to be
done.

This Subdivision applies the realisation method to determine the
amount and timing of gains and losses if they are not sufficiently
certain to be dealt with under the accruals method.

If the accruals method is applied to a gain or loss on the basis of an
estimate of a financial benefit and the benefit when received or
provided is more or less than the estimate, a balancing adjustment
is madeto correct for the underestimate or overestimate.

If the accruals method is being applied to gains and losses from the
arrangement and there is a material change to the arrangement, or
the circumstances in which it operates, a reassessment is made of
whether the accruals method or the realisation method should
apply to gains and losses from the arrangement.

24
2008
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A change in circumstances may also cause a re-estimation of gains
and losses that the accruals method is being applied to.

Objects of Subdivision

230-100 Objects of this Subdivision

The abjects of this Subdivision are:

() to properly recognise gains and losses from *financial
arrangements by allocating them to appropriate periods of
time; and

(b) to reduce compliance costs by reflecting commercial
accounting concepts where appropriate; and

(c) to minimisetax deferral.

When accruals method or realisation method applies

230-105 When accruals method or realisation method applies

When accr uals method applies and when realisation method
applies

(1) This section tells you when to apply the accruals method and when
to apply the realisation method if this Subdivision applies to gains
and losses from a *financial arrangement.

Accruals method—sufficiently certain overall gain or loss at start
time
(2) The accruals method provided for in this Subdivision appliesto a
gain or loss you make from a *financial arrangement if:
(@) thegain or lossis an overall gain or lass from the
arrangement; and
(b) thegain or lossis sufficiently certain at the time when you
start to have the arrangement.

Note: Subsection 230-110(1) tells you when you have a sufficiently certain
overall gain or loss.

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008
25



[y

© 0o N o 0o b~ wWwDN

e
N B O

B
~ oW

e e e
o N o O

N =
o ©

21
22

23
24
25
26
27
28
29

30

31
32
33
34

35
36

EXPOSURE DRAFT

Schedule 1 Amendments
Part 1 Main amendments

Accruals method—particular sufficiently certain gain or loss

(3) The accruals method provided for in this Subdivision also applies
to again or loss you make from a *financial arrangement if:
(@) thegain or loss arises from a *financial benefit that you areto
receive or areto provide under the arrangement; and
(b) thegainor loss:
(i) issufficiently certain at the time when you start to have
the arrangement and before you are to receive or
provide the benefit; or

(if) becomes sufficiently certain after the time when you
start to have the arrangement and before you are to
receive or provide the benefit; and

(c) thebenefit has not already been taken into account in
applying:
(i) theaccrual method provided for in this Subdivision; or
(i) therealisation method provided for in this Subdivision;
to another gain or loss from the arrangement.
This subsection has effect subject to subsection (4).

Note: Subsection 230-115(1) tells you when you have a sufficiently certain
gain or loss a a particular time.

(4) Subsection (3) does not apply to again or loss that you make from
a“financial arrangement if:
(@ you are
(i) anindividual; or
(i) an entity (other than an individual) that satisfies
subsection 230-405(2) or (3) for theincome year in
which you start to have the arrangement; and
(b) thearrangement is a "qualifying security; and
(c) you have not made an e ection under subsection 230-405(5).

Realisation method—gain or loss not sufficiently certain

(5) Therealisation method provided for in this Subdivision appliesto a
gain or loss that you make from a *financial arrangement if the
accruals method provided for in this Subdivision does not apply to
that gain or loss.

Note: Section 230-150 tells you how to apply the realisation method to the
gain or loss.

26 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008  No.
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230-110 Sufficiently certain overall gain or loss

(1) You haveasufficiently certain overall gain or loss from a
*financial arrangement at the time when you start to have the
arrangement only if it is sufficiently certain at that time that you
will make an overall gain or loss from the arrangement of :

() aparticular amount; or
(b) at least a particular amount.

Theamount of the gain or loss is the amount referred to in

paragraph (a) or (b).

Note: Sections 230-75 and 230-80 (about apportionment of financia
benefits) only apply in working out whether you make, or will make, a
gain or loss (and the amount of the gain or loss) when particular
events happen. They do not apply in working out, at the time when
you start to have afinancial arrangement, whether it is sufficiently

certain that you will make an overall gain or loss from the
arrangement.

(2) Inapplying subsection (1), you must:
(@) assumethat you will continue to have the *financial
arrangement for therest of itslife; and

(b) haveregard to the extent of therisk that a *financial benefit
that you are not sufficiently certain to provide or receive
under the arrangement may reduce the amount of the gain or
loss.

230-115 Sufficiently certain gain or lossfrom particular event

(1) You havea sufficiently certain gain or loss from a *financial
arrangement at a particular timeif it is sufficiently certain at that
time that you will make a gain or lass from the arrangement of:

() aparticular amount; or

(b) at least a particular amount;

when one of the following occurs:

(c) you receive a particular *financial benefit under the
arrangement or one of your rights under the arrangement

Cceases,

(d) you provide a particular financial benefit under the
arrangement or one of your abligations under the
arrangement ceases.

Theamount of the gain or loss is the amount referred to in
paragraph (a) or (b).

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008
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(2) Inapplying subsection (1) to work out whether you have a
sufficiently certain gain or loss at a particular time:

(@) haveregard to the extent of therisk that a *financial benefit
that you are not sufficiently certain to provide or receive
under the arrangement may reduce the amount of the gain or
loss; and

(b) disregard any financial benefit that has already been taken
into account in working out the amount of a sufficiently
certain overall gain or loss from the *financial arrangement
under subsection 230-110(1) at the time when you started to
have the arrangement; and

(c) disregard any financial benefit (or that part of any financial
benefit) that has already been taken into account in working
out the amount of a sufficiently certain gain or loss from the
*financial arrangement under subsection (1).

Note: Sections 230-75 and 230-80 alow you to apportion financid benefits

provided and financia benefits received in working out the amount of
aganorloss

230-120 Sufficiently certain financial benefits

(1) Indeciding for the purposes of this Subdivision whether it is
sufficiently certain at a particular time that you will make a gain or
loss from a *financial arrangement, have regard only to:

(@ “financial benefits that you are sufficiently certain to receive;
and

(b) financial benefits that you are sufficiently certain to provide.

(2) A *financial benefit that you areto receive or provideis to be
treated as one that you are sufficiently certain to receive or to
provideonly if:

(a) itisreasonably expected that you will receive or provide the
financial benefit (assuming that you will continue to have the
*financial arrangement for therest of itslife); and

(b) theamount or value of the benefit is, at that time, fixed or
determinable with reasonable accuracy.

(3) In applying subsection (2) to the *financial benefit:
(a8 you must have regard to:

(i) theterms and conditions of the *financial arrangement;
and

28 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008  No.
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(4)

(©)

(6)

(")

(ii) accepted pricing and valuation techniques; and

(iii) the economic or commercial substance and effect of the
arrangement; and

(iv) the contingencies that attach to the other financial
benefits that are to be provided or received under the
arrangement; and

(b) you must treat the financial benefit asiif it were not

contingent if it is appropriate to do so having regard to the

contingencies that attach to the other financial benefits that

areto bereceived or provided under the arrangement.

In applying paragraph (2)(b) at a particular time (the reference
time) to a “financial benefit that depends on a variable that is based
on:
() aninterest rate; or
(b) aratethat solely or primarily reflects the time value of
money; or
(c) aratethat solely or primarily reflects a consumer price index;
or
(d) aratethat solely or primarily reflects an index prescribed by
the regulations for the purposes of this paragraph;
you must assume that that variable will continue to have the value
it has at the referencetime.

Despite subsection (4), in applying paragraph (2)(b) at a particular
time to a *financial benefit that depends on arate of changeto a
variable that is based on:
(a) aratethat solely or primarily reflects a consumer price index;
or
(b) aratethat solely or primarily reflects an index prescribed by
the regulations for the purposes of this paragraph;
you must assume that the rate of changeto that variable will
continue to be therate of changethat is current at that time.

If subsection (4) or (5) appliesto again or loss and you are
determining the amount of the gain or loss at a particular time, you
must also assume that that variable will continue to have the value
that it has at that time.

Subsections (4) and (5) do not limit paragraph (2)(b).

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008
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(8) If all of the *financial benefits provided and received under the
*financial arrangement are denominated in a particular foreign
currency, those financial benefits are not to be translated into your
*applicable functional currency for the purposes of applying
subsection (2) to the arrangement.

(9) Toavoid doubt:

(@) a*financial benefit that you have already provided at a
particular timeis taken to be onethat it is, at that time, a
financial benefit that you are sufficiently certain to provide;
and

(b) afinancial benefit that you have already received at a
particular timeis taken to be onethat it is, at that time, a
financial benefit that you are sufficiently certain to receive.

The accruals method

230-125 Overview of the accruals method

If the accruals method applies to a gain or loss you make from a
*financial arrangement:
(a) you use section 230-130 to work out the period over which
thegain or lossis to be spread; and
(b) you use section 230-135 to work out how to allocate the gain
or loss to particular intervals within the period over which the
gain or lossisto be spread; and
(¢) if aninterval to which part of the gain or lossis allocated
straddles 2 income years, you use section 230-140 to work
out how to allocate that part of the gain or loss allocated
between those 2 income years.

230-130 Applying accruals method to work out period over which
gain or lossisto be spread

Period over which overall gain or lossisto be spread

(1) If you have a sufficiently certain overall gain or loss from a
*financial arrangement under subsection 230-110(1), the period
over which the gain or loss is to be spread is the period that:

(a) startswhen you start to have the arrangement; and
(b) ends when you will ceaseto have the arrangement.

30 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008  No.
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In applying paragraph (b), you must assume that you will continue
to have the arrangement for therest of itslife.

Period over which particular gain or lossisto be spread

(2) If you have a sufficiently certain gain or loss from a *financial
arrangement under subsection 230-115(1), the period over which
the gain or lossis to be spread is the period to which the gain or
loss rdates. Have regard to the pricing, terms and conditions of the
arrangement in working out the period to which the gain or loss
relates. This subsection has effect subject to subsections (3) and

(4).

(3) Thestart of the period over which a gain or loss to which
subsection (2) appliesisto be spread must:

(a) not start earlier than the time when you start to have the
*financial arrangement; and

(b) not start earlier than the start of the income year during which
it becomes sufficiently certain that you will make the gain or
loss.

(4) The end of the period over which a gain or loss to which
subsection (2) appliesisto be spread must:

(a) not end later than the time when you will cease to have the
*financial arrangement; and

(b) not end later than the end of the income year during which:

(i) the*financial benefit that givesrisetothegain or lossis
to be received or provided; or

(ii) theright or obligation whose *ceasing gives rise to the
gain or lossisto cease.

230-135 How gain or lossis spread

How to spread gain or loss

(1) Thissection tells you how to spread a gain or loss to which the
accruals method applies.

Compounding accruals or approximation

(2) Thegain or lossisto be spread using:
(8 compounding accruals; or

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008
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(2A)

3

(3A)

(3B)

(4)

Q)

(b) amethod whose results approximate those obtained using the
method referred to in paragraph (a) (having regard to the
length of the period over which the gain or loss is to be

spread).

The following subsections of this section clarify the way in which
thegain or loss is to be spread in accordance with subsection (2).

Intervals to which parts of gain or loss allocated

Theintervals to which parts of the gain or loss are allocated must:
(& not exceed 12 months; and
(b) all be of the samelength.

Paragraph (b) does not apply to the first and last intervals. These
may be shorter than the other intervals.

Fixing of amount and rate for interval

For eachinterval:
(a) determine arate of return; and
(b) determine an amount to which you apply the rate of return.

For the purposes of paragraph (3A)(b), in determining the amount
to which you apply the rate of return for an interval, have regard to:
(a) theamount or value, and
(b) thetiming;
of *financial benefits that are to be taken into account in working
out the amount of the gain or loss, and were provided or received
by you during the interval.

Assumption of continuing to hold arrangement for rest of itslife

The gain or lossis to be spread assuming that you will continue to
have the *financial arrangement for the rest of itslife.

Regard to be had to financial benefits provided or received in
interval

In allocating the gain or loss to intervals, have regard to the
*financial benefits to be provided or received in each of those
intervals.

32 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008  No.
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230-137 Election for portfolio treatment of fees

(1) You may make an election for an income year under this section if:

(a) you prepare a financial report for the income year in
accordance with:

(i) the "accounting standards; or
(ii) if those standards do not apply to the preparation of the
financial report—comparable accounting standards
made under a*foreign law that apply to the preparation
of thefinancial report under aforeign law; and
(b) thefinancial report isaudited in accordance with:
(i) the "auditing standards; or
(i) if the auditing standards do not apply to the auditing of
the financial report—comparable auditing standards
made under a *foreign law.

(2) An élection under this section isirrevocable.

230-138 Portfolio treatment of fees

(1) Thissection appliesin relation to a *financial arrangement if:

(a) you have made an election under section 230-137 in an
income year; and

(b) you start to have the financial arrangement in that income
year or alater income year; and

(c) anoveral gain or loss to which subsection 230-130(1)
applies arises in part from fees in respect of the *financial
arrangement; and

(d) the net amount of the feesis not significant reativeto the
amount of the overall gain or loss; and

(e) thefeesplay anintegral role in determining the amount of the
overall gain or loss; and

() thefinancial arrangement is part of a portfolio of similar
financial arrangements.

(2) For the purposes of this Division, split the overall gain or loss as
follows:
(a) tothe extent that it arises from the fees, treat it as an overall
gain or loss from the *financial arrangement (the fees gain or
loss);

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008
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(b) tothe extent that it does not arise from the fees, treat it asa
separate overall gain or loss from the financial arrangement.

Determination of period for fees gain or loss

(3) The period over which thefees gain or lossis to be spread is the
period that you determine to be the average life of the portfalio, if:

(a) thebasis on which you determine the period accords with the
spreading of the fees gain or loss for the purposes of the
profit or loss statement of the financial report mentioned in
paragraph 230-137(1)(a); and

(b) thebasis on which you determinethe period is set and
recorded before any feesin respect of the *financial
arrangement fall due; and

(c) theperiod can bejustified abjectively; and
(d) the period is reasonablein the circumstances.

Soreading the fees gain or loss

(4) The method by which thefees gain or loss isto be spread is the
method that you determine, if:

(&) thebasis on which you determine the method accords with
the spreading of the fees gain or loss for the purposes of the
profit or loss statement of the financial report mentioned in
paragraph 230-137(1)(a); and

(b) the method is determined before any fees in respect of the
*financial arrangement fall due; and

(c) the method can bejustified objectively; and

(d) the method is reasonable in the circumstances.

(5) Toavoid doubt, subsections (3) and (4) apply despite
sections 230-130 and 230-135.

230-140 Allocating gain or lossto income years

(1) You aretaken, for the purposes of section 230-15, to make, for an
income year, again or loss equal to a part of again or lossif:

(a) that part of the gain or lossis allocated to an interval under
section 230-135; and

(b) that interval falls wholly within that income year.
2 If:

34 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008  No.
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() apart of againor lossis allocated to an interval under
section 230-135; and
(b) that interval straddles 2 income years;
you are taken, for purposes of section 230-15, to make a gain or
loss equal to so much of that part of the gain or loss as is allocated
between those income years on a reasonable basis.

(3) If:
(@) a”"head company of a *consolidated group or “"MEC group
has a *financial arrangement; and
(b) asubsidiary member of the group ceases to be a member of
the group at a particular time (the leaving time); and
(o) immediately after the leaving time, the subsidiary member
has the arrangement;
an income year of the group is taken, for the purposes of applying
this section to the group and the arrangement, to end at the leaving
time.

230-145 Running balancing adjustments

Overestimate of financial benefit to be received

(1) You aretaken for the purposes of this Division to make a loss from
a“financial arrangement if:

(a) aprovision of this Subdivision has applied on the basis that
you were sufficiently certain, at a particular time, to receivea
*financial benefit of, or of at least, a particular amount under
the arrangement; and

(b) when you receive the benefit (or the time comes for you to
receive the benefit), the amount you receive (or areto
receive) is nil or isless than the amount estimated.

Theamount of theloss is equal to the difference between the
amount estimated and the amount you receive (or are to receive).
Y ou are taken to have made theloss for the income year in which
you receive the benefit (or in which the time comes for you to
receive the benefit).

Underestimate of financial benefit to be received

(2) You aretaken for the purpaoses of this Division to make again
from a *financial arrangement if:

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008
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3

(4)

(a) aprovision of this Subdivision has applied on the basis that
you were sufficiently certain at a particular timeto receive a
*financial benefit of, or of at least, a particular amount under
the arrangement; and

(b) when you receive the benefit, or the time comes for you to
receive the benefit, the amount you receive, or areto receive,
is more than the amount estimated.

Theamount of the gainis equal to the difference between the
amount estimated and the amount you receive or areto receive.

Y ou are taken to have made that gain in theincome year in which
you receive the benefit or in which the time comes for you to
receive the benefit.

Overestimate of financial benefit to be provided

Y ou are taken for the purposes of this Division to make again
from a *financial arrangement if:

(a) aprovision of this Subdivision has applied on the basis that
you were sufficiently certain at a particular timeto provide a
*financial benefit of, or of at least, a particular amount under
the arrangement; and

(b) when you provide the benefit, or the time comes for you to
provide the benefit, the amount you provide, or areto
provide, is nil or is less than the amount estimated.

Theamount of the gainis equal to the difference between the
amount estimated and the amount you provide or areto provide.
Y ou are taken to have made that gain in theincome year in which
you provide the benefit or in which the time comes for you to
provide the benefit.

Underestimate of financial benefit to be provided

Y ou are taken for the purposes of this Division to make aloss from
a“financial arrangement if:

(a) aprovision of this Subdivision has applied on the basis that
you were sufficiently certain at a particular timeto provide a
*financial benefit of, or of at least, a particular amount under
the arrangement; and

(b) when you provide the benefit, or the time comes for you to
provide the benefit, the amount you areto provideis more
than the estimated amount referred to in paragraph (a).

36 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008  No.
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Theamount of theloss is equal to the difference between the
amount estimated and the amount you are to provide. You are
taken to have made that loss in the income year in which you
provide the benefit or in which the time comes for you to provide
the benefit.

Realisation method

230-150 Realisation method

(1) If againor lossisto betaken into account using the realisation
method, you are taken, for the purposes of section 230-15, to make
the gain or loss for theincome year in which the gain or loss
OCCUrs.

Note: Sections 230-75 and 230-80 alow you to apportion financid benefits

provided and financia benefits received in working out the amount of
the gain or | oss.

(2) For the purposes of subsection (1), again or loss from a *financial
arrangement is taken to occur at the time at which the last of the
*financial benefits taken into account in determining the amount of
thegain or loss:

(8 isprovided; or

(b) if the financial benefit is not provided at the time whenit is
due to be provided under the arrangement and it is reasonable
to expect that the financial benefit will be provided—is due
to be provided.

This subsection has effect subject to subsection (3).

(3) For the purposes of subsection (1), you make a loss from a
*financial arrangement from writing off, as a bad debt, aright to a
*financial benefit (or a part of afinancial benefit) if:

(@) thefinancial benefit was taken into account in working out
the amount of a gain from the arrangement and the gain has
been included in your assessable income under this Division;
or

(b) theright is onein respect of money that you lent in the
ordinary course of your “business of lending money; or

(c) theright is one that you bought in the ordinary course of your
business of lending money.

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008
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(4) Thelossreferred toin subsection (3) occurs when you write off the
right to the *financial benefit (or the part of the financial benefit) as
abad debt.

(5) Theamount of thelossreferred to in subsection (3) is:

(8 if paragraph (3)(a) applies—so much of the gain referred to
in that paragraph as is reasonably attributable to the
*financial benefit (or the part of the financial benefit); or

(b) if paragraph (3)(b) applies—the amount of the financial
benefit (or the part of the financial benefit); or

(c) if paragraph (3)(c) applies—the amount of the financial
benefit (or the part of the financial benefit) but only up to the
value of the financial benefit you provided to acquire the
right to the financial benefit (or the part of the financial
benefit).

(6) For the purposes of this Act, adeduction for theloss referred to in
subsection (3) is to be treated as a deduction of a bad debt.
Note: Various provisionsin this Act and the Income Tax Assessment Act
1936 regtrict the avail ability of deductions for bad debts and make
provision in relaion to the recoupment of amounts in relation to bad

debts that have been written off. These provisions are set out in
subsection 25-35(5).

Reassessment and re-estimation

230-155 Reassessment

(1) You must make afresh assessment of which gains and losses from
a*financial arrangement the accruals method should apply to, and
which gains and losses from that arrangement the realisation
method should apply to, if:

(8 theaccruals method, or the realisation method, provided for
in this Subdivision applies to gains and losses from the
arrangement; and

(b) thereisamaterial changeto:

(i) thetermsand conditions of the arrangement; or
(ii) circumstances that affect the arrangement.

(2) Without limiting subsection (1), the following changes are material
changes to the terms and conditions of, or circumstances that
affect, the *financial arrangement:

38 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008  No.
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() achangeto theterms or conditions of the arrangement in a
way that alters the essential nature of the arrangement (for
example, by altering it from a *debt interest to an “equity
interest or from an equity interest to a debt interest);

(b) achangeto theterms or conditions of the arrangement in a
way that materially affects the contingencies on which
significant obligations and rights under the arrangement are
dependent (for example, by introducing such a contingency
or removing such a contingency);

(c) achange in circumstances that makes something that:

(i) materially affects significant obligations and rights
under the arrangement; and
(if) was previously dependent on a contingency;
no longer dependent on a contingency (because, for example,
only one of a number of previously possible contingenciesis
realised);
(d) achangeto:
(i) theterms on which credit isto be provided to an entity
that is not a party to the arrangement; or
(i) the credit rating of an entity that is not a party to the
arrangement;
if asignificant obligation or right under the arrangement is
dependent on that credit being provided or that rating being
maintained;

(e) if thearrangement is, or includes, afinancial asset or
financial liability and you prepare your financial reportsin
accordance with:

(i) the "accounting standards; or
(ii) if those standards do not apply to the preparation of the

financial report—comparable accounting standards
made under a*foreign law that apply to the preparation
of thefinancial report under aforeign law;

a changeto the terms or conditions of, or circumstances that

affect, the arrangement that are sufficient for the financial

asset or financia liability to be treated as impaired for the

purposes of those standards.

(3) Youdo not need to make areassessment under this section merdy

because of a change in thefair value of the *financial arrangement.

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008
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230-160 Re-estimation

When re-estimation necessary

(1) Youre-estimateagain or loss from a *financial arrangement under
subsection (4) if:
(@) theaccruals method applies to the gain or loss; and
(b) circumstances arise that materially affect:
(i) theamount or value; or
(if) thetiming;
of *financial benefits that were taken into account in working
out the amount of the gain or loss; and
(c) thecircumstances do not giveriseto a re-estimation under
section 230-170.

Y ou must re-estimate the gain or loss as soon as reasonably
practicable after you become aware of the circumstances referred

to in paragraph (b).

(2) Without limiting subsection (1), the following are circumstances of
the kind referred to in paragraph (1)(b):

(8) amaterial change in market conditions that are relevant to the
amount or value of the *financial benefits to be received or
provided under the *financial arrangement;

(b) cash flows that were previously estimated becoming known
and the difference between the cash flows that become
known and the cash flows that were previously estimatesis
not insignificant;

(c) aright to, or a part of aright to, afinancial benefit under the
arrangement is written off as a bad debt;

(d) you have made a reassessment under section 230-155 in
relation to gains or losses under the arrangement and you
have determined on the reassessment under that section that
the accruals method should continue to apply to those gains
or losses.

(3) You do not re-estimate the gain or loss from a *financial
arrangement under subsection (4) merely because of a changein
the credit rating, or the creditworthiness, of a party or partiesto the
arrangement.

40 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008  No.
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(4)

Q)

(6)

(")

Natur e of re-estimation

Making are-estimation in relation to a gain or loss under this
subsection involves:
(a) afresh determination of the amount of the gain or loss; and
(b) areapplication of the accruals method to the redetermined
gain or loss to make a fresh all ocation of the part of the
redetermined gain or loss that has not already been allocated
to intervals ending before the re-estimation is made to
intervals ending after the re-estimation is made.

Basisfor re-estimation

Y ou may make the fresh allocation of the gain or loss under
subsection (4) on either of the following bases:

(a8 by maintaining the rate of return being used and adjusting the
amount to which you apply therate of return to the present
value of the estimated future cash flows discounted at the
maintained rate of return;

(b) adjusting therate of return and maintaining the amount to
which the adjusted rate of return isto be applied.

The object to be achieved by both bases is to allow you to bring the
remainder of the gain or loss based on the new estimates properly
to account over the remainder of the period over which you spread
thegain or loss.

Note: The amount referred to in paragraph (b) is the amount to which the

previous rate of return was being applied immediately before the
re-estimation.

If you adopt a particular basis under subsection (5) for again or
loss from a *financial arrangement, you must use the same basis for
all the re-estimations you make under this section in relation to
your gains and losses from all your financial arrangements.

Thefollowing subsections apply if the re-estimation arises because
of an impairment (within the meaning of the *accounting
standards) of:
(@ the*financial arrangement; or
(b) afinancial asset or financial liability that forms part of the
arrangement.
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(8) You must make the fresh allocation in accordance with
paragraph (5)(b).

(9) Tothe extent that the impairment results in you making aloss for
an income year under section 230-15, you cannot deduct that loss
for theincome year.

230-165 Balancing adjustment if rate of return maintained on
re-estimation

(1) If you make afresh allocation of the gain or loss on the basis
referred to in paragraph 230-160(5)(a), you must make the
following balancing adjustment:

(&) if you re-estimate a gain and the amount to which you apply
the rate of return increases—you make a gain from the
*financial arrangement, for the income year in which you
make the re-estimation, equal to the amount of the increase;

(b) if you re-estimate a gain and the amount to which you apply
the rate of return decreases—you make a loss from the
arrangement, for theincome year in which you make the
re-estimation, equal to the amount of the decrease;

(c) if you re-estimate a loss and the amount to which you apply
the rate of return increases—you make a loss from the
arrangement, for the income year in which you make the
re-estimation, equal to the amount of the increase;

(d) if you re-estimate a loss and the amount to which you apply
the rate of return decreases—you make a gain from the
arrangement, for theincome year in which you make the
re-estimation, equal to the amount of the decrease.

(2) Subsection (3) appliesif:

(@) there-estimation is madewholly or partly on the basis that
you have written off, as a bad debt, aright to receivea
*financial benefit (or a part of a financial benefit); and

(b) theright:

(i) isnot onein respect of money that you lent in the
ordinary course of your *business of lending money;
and

(i) isnot onethat you bought in the ordinary course of your
business of lending money.

42 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No.
2008



~N o g A~ W DN

[ee]

10
11

12
13

14
15
16
17
18

19
20
21
22
23
24

25
26

27

28

29
30
31
32
33
34
35
36

EXPOSURE DRAFT

Amendments Schedule 1
Main amendments Part 1

(3) The balancing adjustment to be made under paragraph (1)(b), to
the extent that it relates to the writing off of the bad debt, must not
exceed so much of the gain in relation to the *financial
arrangement as:

(a) has been assessed under this Division; and
(b) isreasonably attributable to the *financial benefit (or the part
of the financial benefit).

(4) Subsection (5) appliesif:

(@) there-estimation is madewholly or partly on the basis that
you have written off, as a bad debt, aright to receivea
*financial benefit; and

(b) theright is onethat you bought in the ordinary course of your
“business of lending money.

(5) The balancing adjustment to be made under paragraph (1)(b), to
the extent that it relates to the writing off of the bad debt, must not
exceed the value of the *financial benefit you provided to acquire
the right to the financial benefit (or the part of the financial
benefit).

(6) For the purposes of this Act, adeduction for the balancing
adjustment referred to in subsection (3) isto betreated asa
deduction of a bad debt.

Note: Various provisionsin this Act and the Income Tax Assessment Act
1936 regtrict the avail ability of deductions for bad debts and make
provision in relaion to the recoupment of amounts in relation to bad

debts that have been written off. These provisions are set out in
subsection 25-35(5).

230-170 Re-estimation if balancing adjustment on partial disposal

Re-estimation if balancing adjustment on partial disposal

(1) You alsore-estimateagain or loss from a *financial arrangement
under subsection (2) if:

(@) the accruals method applies to the gain or loss; and

(b) abalancing adjustment is madein relation to the arrangement
under Subdivision 230-G because you transfer to another
entity:

(i) aproportionate share of al of your rights and/or
obligations under the arrangement; or

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008
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(if) aright or obligation that you have under the
arrangement to a specifically identified *financial
benefit; or

(iii) aproportionate share of aright or obligation that you
have under the arrangement to a specifically identified
financial benefit.

Y ou must re-estimate the gain or loss as soon as reasonably
practicable after the transfer occurs.

Natur e of re-estimation

(2) Making are-estimation in relation to a gain or loss under this
subsection involves:
(a) afresh determination of the amount of the gain or loss
disregarding:
(i) *financial benefits; and
(if) amounts of the gain or loss that have already been
alocated to intervals ending before the re-estimation is
made;
to the extent to which they are reasonably attributable to the
proportionate share, or theright or obligation, referred to in
paragraph (1)(b); and
(b) areapplication of the accruals method to the redetermined
gain or loss to make a fresh allocation of the part of that gain
or loss that has not already been allocated to intervals ending
before the re-estimation is made to intervals ending after the
re-estimation is made.
In applying paragraph (a), disregard subsections 230-75(3) and
230-80(3).

Basisfor re-estimation

(3) You makethe fresh allocation of the gain or loss under
subsection (2) by maintaining the rate of return being used and
adjusting the amount to which you apply the rate of return to the
present value of the estimated future cash flows discounted at the
maintained rate of return. The object to be achieved by the fresh
alocation isto allow you to bring the redetermined gain or loss
properly to account over the remainder of the period over which
you spread the gain or loss.

44 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008  No.
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Subdivision 230-C—Fair value method

Table of sections

230-175 Objects of this Subdivision

230-180 Fair value election

230-185 Financial arrangements to which fair value election applies
230-190 Financial arrangements to which election does not apply
230-195 Applying fair value method to gains and losses

230-200 Splitting financial arrangements into 2 financia arrangements
230-205 When dection ceasesto apply

230-210 Balancing adjustment if election ceases to apply

230-175 Objects of this Subdivision

The objects of this Subdivision are:

(a) toalow you to align thetax treatment of gains and losses
from *financial arrangements with the accounting treatment
that applies where assets and liabilities are classified or
designated as at fair value through profit or loss; and

(b) tofacilitate efficient price-making; and
(c) to achievethe above objects without allowing you to obtain
an inappropriate tax benefit.

230-180 Fair value election

Election

(1) You may makeafair value eection under this section if you are
eligible under subsection (2) to make the e ection for the income
year in which you make the election.

Eligibility to make fair value election for an income year

(2) You aredigibleto make afair value eection for an income year
if:
(8) you prepare afinancial report for that income year in
accordance with:
(i) the *accounting standards; or
(ii) if those standards do not apply to the preparation of the
financial report—comparable accounting standards

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008
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made under a*foreign law that apply to the preparation
of thefinancial report under aforeign law; and

(b) thefinancial report is audited in accordance with:
(i) the "auditing standards; or
(i) if the auditing standards do not apply to the auditing of
the financial report—comparable auditing standards
made under a *foreign law.

Note: Section 230-435 alows regul ations to be made specifying particular
foreign accounting and auditing standards as onesthat are to betrested
as comparable with Austraian accounting and auditing standards for
the purposes of this Division.

(2A) For the purposes of paragraph (2)(a), treat afinancial report
prepared by ancther entity as being prepared by you if:
(@) theother entity is a "connected entity of yours; and

(b) thereport is a consolidated financial report that deals with
both your affairs and the affairs of the connected entity; and

(c) thereport properly reflects your affairs.

Election irrevocable

(3) A *fair value électionisirrevocable.

Note: The election may cease to have effect, or ceaseto apply to a particular
financia arrangement, under section 230-205.

230-185 Financial arrangementsto which fair value election applies

(1) A *fair value éection appliesin relation to *financial arrangements
that:
(@) are”Division 230 financial arrangements; and
(b) arerecognised in financial reports of thekind referred toin
paragraph 230-180(2)(a) that are audited, or required to be
audited, as referred to in paragraph 230-180(2)(b); and
(c) areasseatsor liabilities that you are required (whether or not
asaresult of a choice you make) by:
(i) the "accounting standards; or
(ii) if those standards do not apply to the preparation of the
financial report—comparable accounting standards that
apply to the preparation of the financial report under a
*foreign law;
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to classify or designate, in the financial reports, as at fair
value through profit or loss; and

(d) you start to have in the income year in which you make the
election or in alater income year.

This subsection has effect subject to section 230-190.

(2) If, but for this subsection, paragraphs (1)(b) and (c) would not be
satisfied in relation to a *financial arrangement because the
arrangement is an intra-group transaction for the purposes of:

(@) *accounting standard AASB 127 (or another accounting
standard prescribed by the regulations for the purposes of this
paragraph); or

(b) if that standard does not apply to the preparation of the
financial report—a comparabl e accounting standard that
applies to the preparation of the financial report under a
*foreign law;

paragraphs (1)(b) and (c) are taken to be satisfied in relation to the

arrangement.

Note: Financial arrangements between members of a consolidated group or
MEC group are not covered by this subsection becausethe single

entity rulein subsection 701-1(1) operatesto treat them as not being
financid arrangements for the purposes of this Division.

(3) If:
(@ the*financial arrangement would not be a financial
arrangement if the following provisions were disregarded:
(i) Division 9A of Part 111 of the Income Tax Assessment
Act 1936 (which deals with offshore banking units);
(if) Part111B of that Act (which deals with Australian
branches of foreign banks etc.); and
(b) paragraphs (1)(b) and (c) would be satisfied in relation to the
financial arrangement if the arrangement had been between 2
separate entities; and
(c) the*fair value election is made by:
(i) if section 121EB of the Income Tax Assessment Act
1936 applies—the OBU mentioned in that section
(disregarding the operation of that section); or
(if) if section 160ZZW of that Act applies—the bank
mentioned in that section (disregarding the operation of
that section);
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paragraphs (1)(b) and (c) are taken to be satisfied in relation to the
arrangement.

230-190 Financial arrangementsto which election does not apply

(1) A “fair value eection does not apply to a *financial arrangement if:
(@) thearrangement is an *equity interest; and
(b) you aretheissuer of the equity interest.

(2) A *fair value eection does not apply to a *financial arrangement if:
(@ you are
(i) anindividual; or
(if) an entity (other than an individual) that satisfies
subsection 230-405(2) or (3) for theincome year in
which you start to have the arrangement; and
(b) thearrangement is a "qualifying security; and
(c) you have not made an e ection under subsection 230-405(5).

(3) A “fair value e ection does not apply to a *financial arrangement if:

(@) the éection is made by the *head company of a *consolidated
group or a "MEC group; and

(b) the election specifies that the eection is not to apply to
financial arrangementsin relation to *life insurance business
carried on by a member of the consolidated group or MEC
group; and

(o) thearrangement is onethat reates to the life insurance
business carried on by a member of the consolidated group or
MEC group.

(4) A *fair value éection does not apply to a *financial arrangement if
the arrangement is associated with a business of a kind specified in
regulations made for the purposes of this subsection.

230-195 Applying fair value method to gains and losses

(1) If a*fair value dection applies to your *financial arrangement, the
gain or loss you make from the arrangement for an income year is:
(8 thegain or lossthat the standards referred to in paragraph
230-180(2)(a) require you to recognise in profit or loss for
theincome year from the asset or liability mentioned in
paragraph 230-185(1)(c); or
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(b)

(©

Note:

(@)

(b)
(©

(d)

if subsection 230-185(2) applies to the arrangement—the
gain or loss that the standards referred to in paragraph
230-185(1)(c) would have required you to recognise in profit
or loss for the year from the asset or liability mentioned in
paragraph 230-185(1)(c) if the arrangement had not been an
intra-group transaction for the purposes of the standards
referred to in paragraph 230-185(2)(b); or
if subsection 230-185(3) applies to the arrangement—the
gain or loss that the standards referred to in paragraph
230-185(1)(c) would have required you to recognise in profit
or loss for the year from the asset or liability mentioned in
paragraph 230-185(1)(c) if the arrangement had been
between 2 separate entities.

Subsection 230-45(3) provides that an el ection under

Subdivision 230-E (hedging financia arrangements method) or

Subdivision 230-F (method of relying on financial reports) may
override afair value eection.

(3) Subsection (4) appliesif:

a “head company of a *consolidated group or “MEC group
has a *financial arrangement; and

a*fair value dection applies to the arrangement; and

a subsidiary member of the group ceases to be a member of
the group at a particular time (the leaving time); and
immediately after the leaving time, the subsidiary member
has the arrangement.

(4) Thegain or loss the group makes from the arrangement for the

income year in which the leaving time occurs is taken to be the
gain or loss that the standards referred to in paragraph
230-180(2)(a) would require the group to recognise as at fair value

through profit or loss for the income year from the asset or liability

mentioned in paragraph 230-185(1)(c) if:

(@)

(b)

the circumstances that existed in relation to the arrangement
(including its value) immediately before the leaving time had
continued to exist until the end of the income year; and

any circumstances that arise in relation to the financial
arrangement after the leaving time were disregarded.
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230-200 Splitting financial arrangementsinto 2 financial
arrangements

@ If:
(@ a’financial arrangement is constituted only in part by an
asset or liability mentioned in paragraph 230-185(1)(c); and
(b) a*fair value dection would apply to the arrangement if it
were constituted solely by that asset or liability;

the provisions of this Division (other than this section) apply to the
arrangement asiif it were instead 2 separate financial arrangements.

(2) The 2 separate *financial arrangements are:
(@) oneconsisting of the part referred to in paragraph (1)(a); and
(b) oneconsisting of the remaining part.

230-205 When election ceasesto apply

(1) A *fair value election ceases to have effect from the start of an
income year if you cease to be eligible under subsection
230-180(2) to make the fair value election for that income year.

(2) Subsection (1) does not prevent you from making a new *fair value
election at a later timeif you become, at that later time, eligible
under subsection 230-180(2) to make a fair value election for an

income year.

Note: The new election will only apply to financial arrangements you start to
have after the art of the income year in which the new dection is
made.

(3) A *fair value el ection ceases to apply to a particular *financial
arrangement from the start of an income year if the arrangement
ceases to satisfy a requirement of paragraph 230-185(1)(b) or (c)
during that income year.

(4) If the eection ceases to apply to a particular *financial arrangement
under subsection (3), the e ection cannot subsequently reapply to
that arrangement (even if the requirements of paragraphs
230-185(1)(b) and (c) are satisfied once morein relation to the
arrangement).
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230-210 Balancing adjustment if election ceases to apply

D)

(2)

3

(4)

(©)

Y ou must make balancing adjustments under subsection (2) if a
*fair value e ection ceases to have effect under subsection
230-205(1).

The balancing adjustments under this subsection are the balancing
adjustments you would make under Subdivision 230-G for each of
the *financial arrangements to which the election applied if you
disposed of the arrangement for its fair value when the election
ceases to have effect.

Y ou must make a balancing adjustment under subsection (4) if a
*fair value dection ceases to apply to a particular *financial
arrangement under subsection 230-205(3).

The balancing adjustment under this subsection is the balancing
adjustment you would make under Subdivision 230-G if you
disposed of the *financial arrangement for its fair value when the
election ceases to apply to the arrangement.

If a balancing adjustment is made under subsection (2) or (4) in
relation to a *financial arrangement, you are taken, for the purposes
of this Division, to have reacquired the arrangement at its fair value
immediately after the e ection ceased to have effect or ceased to
apply to the arrangement.

Subdivision 230-D—For eign exchange retranslation method

Table of sections

230-215 Objects of this Subdivision

230-220 Foreign exchange retrandation election

230-225 Financial arrangements to which genera election applies

230-230 Financial arrangements to which genera election does not apply
230-235 Balancing adjustment for eection in relation to quaifying forex accounts
230-240 Applying foreign exchange retrand ation method to gains and losses
230-245 When dection ceasesto apply

230-250 Balancing adjustment if election ceases to apply

230-215 Objects of this Subdivision

The objects of this Subdivision are:
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(a) toalow you to align thetax treatment of gains and losses
from foreign exchange rate changes with the accounting
treatment of profits and losses from such changes; and

(b) to achieve thiswithout allowing you to abtain an
inappropriate tax benefit.

230-220 Foreign exchange retranslation election

General €lection

(1) You may make aforeign exchange retranslation e ection under
this subsection if you are eligible under subsection (2) to make the
election for the income year in which you make the eection.

Eligibility to make election

(2) You are€digible to make a *foreign exchange retranslation election
for an income year if:
(a) you prepare a financial report for that income year in
accordance with:
(i) the *accounting standards; or
(ii) if those standards do not apply to the preparation of the
financial report—comparable accounting standards
made under a*foreign law that apply to the preparation
of thefinancial report under aforeign law; and
(b) thefinancial report is audited in accordance with:
(i) the "auditing standards; or
(i) if the auditing standards do not apply to the auditing of
the financial report—comparable auditing standards
made under a *foreign law.
Note: Section 230-435 alows regul ations to be made specifying particular
foreign accounting and auditing standards as onesthat are to betrested

as comparable with Australian accounting and auditing standards for
the purposes of this Division.

(2A) For the purposes of paragraph (2)(a), treat afinancial report
prepared by ancther entity as being prepared by you if:
(@) theother entity is a "connected entity of yours; and

(b) thereport is a consolidated financial report that deals with
both your affairs and the affairs of the connected entity; and

(c) thereport properly reflects your affairs.
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Election inrelation to qualifying forex accounts

(3) You may make aforeign exchange retranslation election under
this subsection in relation to a *financial arrangement if:
(@) thearrangement is a *qualifying forex account; and
(b) you have not made a *foreign exchange retrandation el ection
under subsection (1) that applies to the account.

Y ou may make the election even if you start to have the
arrangement before you make the el ection.

Financial arrangementsto which election in relation to qualifying
forex accounts applies

(4) The eection under subsection (3) applies to the *financial
arrangement:

(@ from thetime when you start to have the arrangement if the
election is made before you start to have the arrangement; or

(b) from the start of theincome year in which the election is
madeif you make the election after you start to have the
arrangement.

Election irrevocable

(5) A *foreign exchange retranslation election isirrevocable.
Note: The election may cease to apply under section 230-245.

230-225 Financial arrangementsto which general election applies

(1) A *foreign exchange retranslation election under subsection
230-220(1) applies to each of your *financial arrangements:
(@) that are *Division 230 financial arrangements; and
(b) that arerecognised in financial reports of akind referred toin
paragraph 230-220(2)(a) that are audited, or required to be
audited, asreferred to in paragraph 230-220(2)(b); and
(c) inrdation to which you are required by:

(i) "accounting standard AASB 121 (or another accounting
standard prescribed by the regulations for the purposes
of this paragraph); or

(ii) if that standard does not apply to the preparation of the
financial report—a comparabl e accounting standard that

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008
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applies to the preparation of the financial report under a
*foreign law;
to recognise, in the financial reports, amounts in profit or loss
(if any) that are attributable to changes in currency exchange
rates; and
(d) that you start to have in theincome year in which you make
the election or in a later income year.
This subsection has effect subject to section 230-230.

Note: The election also has consequences under Subdivision 775-F for
arrangements that are not Division 230 financial arrangements.

(2) If, but for this subsection, paragraphs (1)(b) and (c) would not be
satisfied in relation to a *financial arrangement because the
arrangement is an intra-group transaction for the purposes of:

(@) *accounting standard AASB 127 (or another accounting
standard prescribed by the regulations for the purposes of this
paragraph); or

(b) if that standard does not apply to the preparation of the
financial report—a comparabl e accounting standard that
applies to the preparation of the financial report under a
*foreign law;

paragraphs (1)(b) and (c) are taken to be satisfied in relation to the

arrangement.

Note: Financial arrangements between members of a consolidated group or
MEC group are not covered by this subsection becausethe single

entity rulein subsection 701-1(1) operatesto treat them as not being
financia arrangements for the purposes of this Division.

(3) If:
(@ the*financial arrangement would not be a financial
arrangement if the following provisions were disregarded:
(i) Division 9A of Part 111 of the Income Tax Assessment
Act 1936 (which deals with offshore banking units);
(if) Part 111B of that Act (which deals with Australian
branches of foreign banks etc.); and
(b) paragraphs (1)(b) and (c) would be satisfied in relation to the
financial arrangement if the arrangement had been between 2
separate entities; and
(c) the*foreign exchange retranslation election under subsection
230-220(1) is made by:
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(i) if section 121EB of the Income Tax Assessment Act
1936 applies—the OBU mentioned in that section
(disregarding the operation of that section); or
(if) if section 160ZZW of that Act applies—the bank
mentioned in that section (disregarding the operation of
that section);
paragraphs (1)(b) and (c) are taken to be satisfied in relation to the
arrangement.

230-230 Financial arrangementsto which general election does not
apply

(1) For the purposes of this Division, a *foreign exchange retranslation
election under subsection 230-220(1) does not apply to a *financial
arrangement if the arrangement is a financial arrangement under
section 230-55 (equity interests etc.).

(2) For the purposes of this Division, a *foreign exchange retranslation
election under subsection 230-220(1) does not apply to a *financial
arrangement if:

(@ you are
(i) anindividual; or
(i) an entity (other than an individual) that satisfies
subsection 230-405(2) or (3) for theincome year in
which you start to have the arrangement; and
(b) thearrangement is a "qualifying security; and
(c) you have not made an el ection under subsection 230-405(5).

(3) A *foreign exchange retranslation election under subsection
230-220(1) does not apply to a *financial arrangement if:

(@) the éection is made by the *head company of a *consolidated
group or a "MEC group; and

(b) the election specifies that the eection is not to apply to
financial arrangements in relation to *life insurance business
carried on by a member of the consolidated group or MEC
group; and

(c) thearrangement is onethat rdates to the life insurance
business carried on by a member of the consolidated group or
MEC group.
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(4) A “foreign exchange retranslation election does not apply to a
*financial arrangement if the arrangement is associated with a
business of a kind specified in regulations made for the purposes of
this subsection.

230-235 Balancing adjustment for election in relation to qualifying
forex accounts

(1) If you make a *foreign exchange retranslation election under
subsection 230-220(3) in relation to a “financial arrangement after
you start to have the arrangement, you must make a balancing
adjustment under subsection (2).

(2) The balancing adjustment under this subsection is the balancing
adjustment you would make under Subdivision 230-G if you
ceased to have the arrangement for its fair value at the time when
the election started to apply to the arrangement (but only to the
extent to which the balancing adjustment is reasonably attributable
to a “currency exchange rate effect).

230-240 Applying foreign exchange retranslation method to gains
and losses

General €lection

(1) You makeagain or loss from a *financial arrangement for an
income year if:
(a) a*foreign exchange retrandation eection under subsection
230-220(1) applies to the arrangement; and
(b) any of the following subparagraphs apply:

(i) thestandard referred to in paragraph 230-225(1)(c)
requires you to recognise a particular amount in profit
or lossin relation to that arrangement for that income
year;

(ii) if subsection 230-225(2) applies to the arrangement—
the standards referred to in paragraph 230-225(1)(c)
would have required you to recognise a particular
amount in profit or loss in relation to that arrangement
for that income year if the arrangement had not been an
intra-group transaction for the purposes of the standards
referred to in paragraph 230-225(2)(b);
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(iii) if subsection 230-225(3) applies to the arrangement—
the standards referred to in paragraph 230-225(1)(c)
would have required you to recognise a particular
amount in profit or loss for the year from the asset or
liability mentioned in paragraph 230-225(1)(c) if the
arrangement had been between 2 separate entities.

Theamount of the gain or loss is the amount the standard requires,
or would have required, you to recognise.

Note: See subsection 230-45(4).

Election inrelation to qualifying forex accounts

(2) You makeagain or loss from a *financial arrangement for an
income year if:
(@) a’*foreign exchange retranslation election under subsection
230-220(3) applies to the arrangement; and
(b) the standard referred to in paragraph 230-225(1)(c):

(i) requiresyou to recognise a particular amount in profit
or lossin relation to that arrangement for that income
year; or

(ii) would require you to recognise a particular amount in
profit or lossin relation to that arrangement for that
income year if that standard applied to the arrangement;
or

(iii) would require you to recognise a particular amount in
profit or lossin relation to that arrangement for that
income year if the arrangement had not been an
intra-group transaction for the purposes of the standards
referred to in paragraph 230-225(2)(b); or

(iv) would requireyou to recognise a particular amount in
profit or lossin relation to that arrangement for that
income year if the arrangement had not been an
intra-group transaction for the purposes of the standards
referred to in paragraph 230-225(2)(b) and if that
standard applied to the arrangement.

Theamount of the gain or loss is the amount the standard requires,
or would require, you to recognise.

Subsidiary leaving group
(3) Subsection (4) appliesif:
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(@) a”"head company of a *consolidated group or “"MEC group
has a *financial arrangement; and

(b) a*foreign exchange retrandlation e ection under subsection
230-220(1) or (3) applies to the arrangement; and

(c) asubsidiary member of the group ceases to be a member of
the group at a particular time (the leaving time); and

(d) immediately after the leaving time, the subsidiary member
has the arrangement.

(4) Thegain or loss the group makes from the arrangement for the
income year in which the leaving time occurs is taken to be the
gain or loss that the standard referred to in paragraph 230-225(1)(c)
would require the group to recognise in profit or lossin relation to
the arrangement for that income year if:

(a) thecircumstances that existed in relation to the arrangement
(including its value) immediately before the leaving time had
continued to exist until the end of the income year; and

(b) any circumstances that arise in relation to the arrangement
after the leaving time were disregarded.

230-245 When election ceasesto apply

General €ection

(1) A *foreign exchange retranslation election under subsection
230-220(1) ceases to have effect from the start of an income year if
you cease to be eligible under subsection 230-220(2) to make a
foreign exchange retranslation under subsection 230-220(1) for
that income year.

(2) Subsection (1) does not prevent you from making a new “foreign
exchange retranglation election at a later timeif you become, at
that later time, eigible under subsection 230-220(2), to make a
foreign exchange retranslation election under subsection
230-220(1) for that income year.
Note: The new election will only apply to financial arrangements you start to

have after the gtart of the income year in which the new dection is
made.

(3) A *foreign exchange retranslation election under subsection
230-220(1) ceases to apply to a *financial arrangement from the
start of an income year if the arrangement ceases to satisfy a
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(4)

©)

(6)

requirement of paragraph 230-225(1)(b) or (c) during that income
year.

If the election ceases to apply to a particular *financial arrangement
under subsection (3), the e ection cannot subsequently reapply to
that arrangement (even if the requirements of paragraphs
230-225(1)(b) and (c) are satisfied once morein relation to the
arrangement).

Election in relation to qualifying forex accounts

A *foreign exchange retranslation election under subsection
230-220(3) ceases to apply to a “financial arrangement from the
start of an income year if the arrangement ceases to satisfy a
requirement of subsection 230-220(3) during that income year.

If the el ection ceases to apply to a particular *financial arrangement
under subsection (5), the e ection cannot subsequently reapply to
that arrangement (even if the requirements of subsection
230-220(3) are satisfied once more in relation to the arrangement).

230-250 Balancing adjustment if election ceases to apply

D)

(2

3

(4)

Y ou must make balancing adjustments under subsection (2) if a
*foreign currency retrandation election ceases to have effect under
subsection 230-245(1).

The balancing adjustments under this subsection are the balancing
adjustments you would make under Subdivision 230-G for each of
the *financial arrangements to which the election applied if you
disposed of the arrangement for its fair value when the election
ceases to have effect (but only to the extent to which the balancing
adjustment is reasonably attributable to a *currency exchange rate
effect).

Y ou must make a balancing adjustment under this section if a
*foreign currency retrandation election ceases to apply to a
particular *financial arrangement under subsection 230-245(3) or

).

The balancing adjustment under this subsection is the balancing
adjustment you would make under Subdivision 230-G if you
disposed of the *financial arrangement for its fair value when the
election ceases to apply to the arrangement (but only to the extent
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to which the balancing adjustment is reasonably attributable to a
“currency exchange rate effect).

(5) If abalancing adjustment is made under subsection (2) or (4) in
relation to a *financial arrangement, you are taken, for the purposes
of this Division, to have reacquired the arrangement at its fair value
immediately after the e ection ceased to have effect or ceased to
apply to the arrangement.

Subdivision 230-E—Hedging financial arrangements method
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Table of sections

230-255 Objects of this Subdivision
230-260 Applying hedging financia arrangement method to gains and losses
230-265 Table of events and dlocation rules

230-270 Aligning tax classification of gain or loss from hedging financia
arrangement with tax classification of hedged item

230-275 Hedging financial arrangement election

230-280 Hedging financial arrangements to which election applies

230-285 Hedging financial arrangements to which election does not apply
230-290 Hedging financial arrangement and hedged item

230-295 Generally whole arrangement must be financia hedging arrangement
230-300 Requirements not satisfied because of honest mistake or inadvertence
230-305 Derivativefinancial arrangement and foreign currency hedge
230-310 Recording requirements

230-315 Determining basisfor alocating gain or loss

230-320 Effectiveness of the hedge

230-325 When dection ceasesto apply

230-330 Balancing adjustment if election ceases to apply

230-335 Where requirements not met

230-340 You may be excluded from this Subdivision for deliberate failuresto
comply with requirements

230-255 Objects of this Subdivision

The objects of this Subdivision are:

(@) tofacilitate the efficient management of financial risk by
reducing after-tax mismatches and better aligning tax
treatment where hedging takes place; and

(b) to minimisetax deferral and tax motivated practices
(including tax deferral arising from such practices as tax
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advantaged selection from among possible hedges and
inappropriate selection of tax treatment).

230-260 Applying hedging financial arrangement method to gains
and losses

(1) If you have a *hedging financial arrangement to which a *hedging
financial arrangement dection applies, the gain or loss you make
for an income year from the arrangement is worked out under this
section and section 230-270 instead of under Subdivision 230-B,
230-C, 230-D, 230-F or 230-G.

(2) Except where subsection (3), (4) or (6) applies, the gain or loss you
make from the "hedging financial arrangement is equal to the
overall gain or loss you make from the arrangement, and is
allocated over income years according to the determination
referred to in subsection 230-315(1).

Notel:  Theallocation is capable of extending to income years after you cease

to have the hedging financia arrangement (see subsection
230-315(3)).

Note 2: The determination must be included in the record made under
section 230-310.

(3) If the "hedging financial arrangement is a "foreign currency hedge
and is a “debt interest:

(a) this section appliesto a gain or loss you make from the
arrangement to the extent to which the gain or loss represents
a“currency exchange rate effect attributable to the
outstanding balancein relation to the debt interest; and

(b) theremainder (if any) of thegain or loss is alocated under
Subdivision 230-B, 230-F or 230-G.

This subsection has effect despite subsections (1) and (2).

(4) If an event listed in the table in section 230-265 occurs:

(@) thegain or loss you make from the “hedging financial
arrangement is equal to any gain or loss that you would have
made:

(i) whilethe arrangement was hedging the "hedged item or
items; and
(if) on ceasing to have the arrangement;
if you ceased to have the arrangement for its fair value at the
time of the event; and
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(b) this Division further applies asif, just after the event, you had
acquired the arrangement for its fair value at the time of the
event.

Thegainor loss referred to in paragraph (@) is allocated over
income years according to the table.

(5) Theregulations may apply subsection (4) and section 230-265
(with the modifications that are provided for in the regulations) to
the situation in which you cease to have one or more, but not all, of
the "hedged items.

(6) If the "hedging financial arrangement:
(@) isa*financial arrangement under section 230-55 (equity
interests etc.); and

(b) isa*foreign currency hedge; and

(c) isonethat you issue;
this section applies to the gain or loss that you make from the
arrangement only to the extent to which the gain or loss represents
a“currency exchangerate effect.

(7) Subsection (6) has effect despite subsections (1) and (2).

230-265 Table of eventsand allocation rules

For the purposes of paragraph 230-260(4)(a), the following table
lists events and their consequences:

Table of events and allocation rules

Item If thisevent occurs... Your gain or lossisallocated ...
1 (a) you revoke the hedging over income years according to the
designation; or basis determined under subsection

(b) you redesignate your *hedging ~ 230-315(1).
financial arrangement; or
(c) you cease to meet the
requirement of section 230-320
in relation to your hedging
financial arrangement

2 (@) you cease to have the "hedged to the income year in which the
item or all of the hedged items; event occurs.
or

(b) you cease to expect that the
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Table of events and allocation rules

Item If thisevent occurs... Your gain or lossisallocated ...
hedged item or items will come
into existence; or

(¢) you cease to expect that you will
have the hedged item or items

3 arisk being hedged by your to the income year in which the risk
*hedging financial arrangement ceases to exist.
ceases to exist

230-270 Aligning tax classification of gain or loss from hedging
financial arrangement with tax classification of hedged
item

(1) The object of this section is to better align, in particular
circumstances, the tax classification of a gain or loss you make

from a "hedging financial arrangement with the tax classification of
the “hedged item.

(2) This section appliesif:
(@) you makeagain or loss from a “hedging financial
arrangement for an income year; and
(b) a*hedging financial arrangement election applies to the
arrangement.

(3) Subject to subsection (4):

(@ if you make a gain from the arrangement—your assessable
income includes the gain in accordance with subsection
230-15(1); and

(b) if you make aloss from the arrangement—you may deduct
the loss in accordance with subsections 230-15(2) and (3).

Note: Subsections 230-260(2) to (7) tell you how to allocate the gain or loss
to an income year or years.

(4) A gain or loss you make from a *hedging financial arrangement, to
the extent to which it is reasonably attributable to a *hedged item
referred to in the following table, is dealt with in the way indicated
in that item:
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Special tax classification for gainsand losses

Item  For ahedged item the gain ... theloss...
that isor produces...

1 a"CGT assetany “net  istreated asa’capital  istreated asa”capital
capital gaininrelation  gainfromaCGT event  lossfrom a CGT event
to which would be (but only tothe extent  (but only to the extent
assessable under towhich thegainis towhich thelossis
Parts 3-1 and 3-3in reasonably attributable  reasonably attributable
relation to which a to the hedged item to the hedged item
*CGT event (the CGT event) CGT event)
hedged item CGT
event) occurs

2 a"CGT asset that is istreated asa“capital  istreated as a " capital
“taxable Augtralian gain froma“CGT loss from aCGT event
property event for aCGT asset for aCGT asset that is

that is taxable taxable Australian
Australian property property

3 a”"CGT asset your isdisregarded or isdisregarded or
capital gainsand losses  reduced by the same reduced by the same
inrelationtowhich are  percentage percentage
disregarded, or reduced
by a particular
percentage, under
Division 855

4 *exempt income istreated as exempt isnot deductible

income

5 *non-assessable istreated as isnot deductible
non-exempt income of  non-assessable
an Augtralian resident non-exempt income

6 ashare in acompany istreated asa“capital  istreated as a “capital
that isaforeign gainfromaCGT event  lossfrom a CGT event
resident if the capita that is reduced by the that is reduced by the
gain or lossyou make  same percentage same percentage
from a"CGT event that
happensto the shareis
reduced by a particular
percentage under
Subdivision 768-G

7 *ordinary income or istreated as ordinary istreated asaloss
*statutory income from  income or statutory incurred in gaining or
an *Australian source income from an producing ordinary
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Special tax classification for gainsand losses

Item  For ahedged item the gain ... theloss...
that isor produces...
Australian source income or statutory
income from an
Australian source
8 *ordinary income or istreated as ordinary istreated asaloss
*statutory income from  income or statutory incurred in gaining or
a source out of incomefrom asource  producing ordinary
Austraia out of Austrdia income or statutory
income from a source
out of Audtralia
9 aloss or outgoing istreated as ordinary istreated asaloss
incurred in gaining or income or statutory incurred in gaining or
producing *ordinary incomefromasource  producing ordinary
income or “statutory out of Audtralia income or statutory
income from a source income from a source
out of Audtralia out of Audtralia
10 aloss or outgoing istreated as ordinary istreated asaloss
incurred in gaining or income or statutory incurred in gaining or
producing *ordinary income from an producing ordinary
income or “statutory Australian source income or statutory
income from an income from an
*Australian source Australian source
11 alossor outgoing that  istreated as istreated as aloss that
isnot allowed asa “non-assessable isnot allowed asa
deduction non-exempt income deduction
12 anetinvestmentin a (a) to the extent that the (@) to the extent that the

foreign operation
(within the meaning of
the *accounting
standards) that is not
carried on through:
(8) a company in which
you hold shares; or
(b) acompany that isa
subsidiary of yours
(within the meaning
of the Corporations
Act 2001).

net investment
would giveriseto
incomethatis
*non-assessable
non-exempt income
under section 23AH
of the Income Tax
Assessment Act
1936—istreated as
non-assessable
non-exempt
income; and

(b) otherwise—is
treated in

net investment
would giveriseto
incomethatis
non-assessable
non-exempt income
under section 23AH
of the Income Tax
Assessment Act
1936—isnot
deductible; and

(b) otherwise—is
treated in
accordance with the
item or itemsin this
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Special tax classification for gainsand losses

Item  For ahedged item the gain ... theloss...
that isor produces...

accordance with the tablethat are
item or itemsin this applicableto the
tablethat are loss.
applicableto the

gain.

(5) If:
(@) a"hedged item isyour net investment in a foreign operation
(within the meaning of the *accounting standards); and
(b) theforeign operationis carried on through:
(i) acompany inwhich you hold shares; or
(if) acompany that is asubsidiary of yours (within the
meaning of the Corporations Act 2001);

the hedged item is taken, for the purposes of applying thetablein
subsection (4), to be the interest you have in the shares of the
company.

230-275 Hedging financial arrangement election

Election

(1) You can make a hedging financial arrangement election if you
are digible under subsection (2) to make the election for the
income year in which you make the election.

Eligibility to make hedging financial arrangement election for an
income year

(2) You aredigibleto make a hedging financial arrangement
election for an income year if:
(a) you prepare a financial report for that income year in
accordance with:
(i) the "accounting standards; or
(ii) if those standards do not apply to the preparation of the
financial report—comparable accounting standards
made under a*foreign law that apply to the preparation
of thefinancial report under aforeign law; and
(b) thefinancial report isaudited in accordance with:

66 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008  No.
2008



A W N P

0 ~NO U

10
11

12
13

14

15

16
17

18

19
20

21
22
23
24
25

26
27
28

29
30

31
32
33

EXPOSURE DRAFT

Amendments Schedule 1
Main amendments Part 1

(i) the "auditing standards; or
(i) if the auditing standards do not apply to the auditing of
the financial report—comparable auditing standards
made under a *foreign law.

Note: Section 230-435 alows regul ations to be made specifying particular
foreign accounting and auditing standards as onesthat are to betrested
as comparable with Australian accounting and auditing standards for
the purposes of this Division.

(2A) For the purposes of paragraph (2)(a), treat afinancial report
prepared by ancther entity as being prepared by you if:
(@) theother entity is a "connected entity of yours; and

(b) thereport is a consolidated financial report that deals with
both your affairs and the affairs of the connected entity; and

(c) thereport properly reflects your affairs.

Election irrevocable

(3) The"hedging financial arrangement election isirrevocable.
Note: The election may cease to apply under section 230-340.

230-280 Hedging financial arrangementsto which election applies

A "hedging financial arrangement election applies to a *hedging
financial arrangement if:
(a) you start to have the arrangement in the income year in which
you make the dection or in alater income year; and
(b) therequirementsin sections 230-310 to 230-320 are met in
relation to the arrangement.
This section has effect subject to section 230-285.

Note: Paragraph (b)—see section 230-335 for the Commissioner’ s discretion
in relation to failures to meet the requirements of sections 230-310to
230-320.

230-285 Hedging financial arrangementsto which election does not
apply
(1) A "hedging financial arrangement election does not apply to a

*financial arrangement if the arrangement is a financial
arrangement under section 230-55 (equity interests etc.).
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(2) Subsection (1) does not apply to a “hedging financial arrangement
if:
(@) the hedging financial arrangement is a *foreign currency
hedge; and
(b) you issue the hedging financial arrangement.

(3) A "hedging financial arrangement election does not apply to a
*financial arrangement if:
(@ you are
(i) anindividual; or
(if) an entity (other than an individual) that satisfies
subsection 230-405(2) or (3) for theincome year in
which you start to have the arrangement; and
(b) thearrangement is a "qualifying security; and
(c) you have not made an e ection under subsection 230-405(5).

(4) A "hedging financial arrangement election does not apply to a
*financial arrangement if:

(@) the election is made by the "head company of a *consolidated
group or a "MEC group; and

(b) the election specifies that the eection is not to apply to
financial arrangements in relation to *life insurance business
carried on by a member of the consolidated group or MEC
group; and

(c) thearrangement is onethat rdates to the life insurance
business carried on by a member of the consolidated group or
MEC group.

(5) A "hedging financial arrangement election does not apply to a
*financial arrangement if the arrangement is associated with a
business of a kind specified in regulations made for the purposes of
this subsection.

230-290 Hedging financial arrangement and hedged item
Hedging financial arrangement

(1) A *financial arrangement that you havethat is a “derivative
financial arrangement, or is not a derivative financial arrangement
but isa "foreign currency hedge, is a hedging financial
arrangement if:
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(a) you create, acquire or apply the arrangement for the purpose
of hedging arisk or risksin relation to a *hedged item; and
(b) at thetime you create, acquire or apply the arrangement, the
arrangement satisfies the requirements of the standards
referred to in paragraph 230-275(2)(a) to be a hedging
instrument; and
(c) thearrangement isrecorded as a hedging instrument in:
(i) your financial report (including all documents and
records on which the report is based); or
(ii) if the arrangement hedges arisk in relation to foreign
currency—the financial report of a consolidated entity
in which you areincluded (including all documents and
records on which the report is based);
for theincome year in which the rights and/or obligations are
created, acquired or applied.

Note: For document and record, see section 25 of the Acts
Interpretation Act 1901.

(2) A *financial arrangement that is a*derivative financial
arrangement, or is not a derivative financial arrangement but isa
*foreign currency hedge, is a hedging financial arrangement if:

(a) you create, acquire or apply the arrangement for the purpose
of hedging arisk or risks in relation to something; and
(b) one or more of subsections (3), (4), (5) or (6) is satisfied; and
(c) therequirements of paragraphs (1)(b) or (c) are not ableto be
satisfied:
(i) because of the requirements of the standards referred to
in paragraph 230-275(2)(a); and
(ii) not because of any act or omission on your part to
deliberately fail to satisfy those requirements; and
(d) you satisfy the additional recording requirements of
subsection 230-310(5); and
(e) you satisfy the requirements (if any) prescribed by the
regulations for the purposes of this paragraph.

(3) Thissubsection is satisfied if:
(@) the*financial arrangement hedges a foreign currency risk in
relation to an anticipated dividend from a “connected entity;
and
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(b) thedividend is "non-assessable non-exempt income under
section 23AJ of the Income Tax Assessment Act 1936.

(4) Thissubsection is satisfied if:

(@) you enter into a *financial arrangement with a *connected
entity; and

(b) the standards referred to in paragraph 230-275(2)(a) require
that a consolidated financial report be prepared that deals
with both your affairs and the affairs of the connected entity;
and

(ba) thereport properly reflects your affairs; and

(c) the arrangement satisfies the requirements of
paragraph (1)(a); and

(d) thearrangement would satisfy the requirements of
paragraph (1)(b) or (c) but for the fact that the consolidated
report disregards the arrangement.

(5) Thissubsection is satisfied if:

(a) theperiod for which therisk or risks are hedged does not
straddle 2 or more income years; and

(b) the*financial arrangement satisfies the requirements of
paragraph (1)(a); and

(c) the arrangement would satisfy the requirements of
paragraph (1)(c) if the period for which therisk or risks that
are hedged did straddle 2 or moreincome years.

(6) Thissubsection is satisfied if the requirements prescribed by the
regulations for the purposes of this subparagraph are satisfied.

Financial arrangement hedging more than one type of risk

(7) A*financial arrangement that hedges more than one type of risk
may only be a hedging financial arrangement if the standards
referred to in paragraph (1)(b) allow the arrangement to be
designated as a hedge of thoserisks.

More than one financial arrangement hedging the same risk or
risks

(8) If 2 or more *financial arrangements hedge the same risk or risks,
each of the arrangements may only be a hedging financial
arrangement if the standards referred to in paragraph (1)(b) allow
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(9)

(10)

D)

(2)

those arrangements to be viewed in combination and jointly
designated as hedging that risk or those risks.

Hedged item

If a*financial arrangement that you have hedges arisk in relation
to:
(2) anasset or a part of an asset; or
(b) aliability or apart of aliability; or
() afirm commitment (within the meaning of the "accounting
standards) or a part of such a commitment; or
(d) ahighly probable forecast transaction (within the meaning of
the accounting standards) or a part of such atransaction; or
(e) anetinvestment in aforeign operation (within the meaning
of the *accounting standards) or a part of such an investment;
or
(f) something prescribed by the regulations for the purposes of
this paragraph;
the asset (or that part of the asset), the liability (or that part of the
liability), the commitment (or that part of the commitment), the
transaction (or that part of the transaction) or theinvestment (or
that part of the investment) is a hedged item for the arrangement.

If a*financial arrangement is a *hedging financial arrangement
because of paragraph (3)(a), the anticipated dividend referred to in
that subparagraph is ahedged item for the arrangement even if
subsection (9) is not satisfied in relation to the anticipated
dividend.

230-295 Generally whole arrangement must be financial hedging

arrangement

Subject to subsections (2), (3) and (4), the whole of a *financial
arrangement must satisfy the requirements of subsection
230-290(1) or (2) for the arrangement to be a hedging financial
arrangement.

Partial hedges

If a*financial arrangement:
(a) isan options contract; and
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(b) hedgesrisk only in part by referenceto changesin the
intrinsic value of the options contract;
the arrangement may be treated as a hedging financial
arrangement to the extent to which the part of the arrangement
referred to in paragraph (b) satisfies the requirements of subsection
230-290(1) or (2).

(3) If a*financial arrangement:
(@) isaforward contract; and
(b) hasaspot price dement and an interest e ement;
the arrangement may be treated as a hedging financial
arrangement to the extent to which the spot price element satisfies
the requirements of subsection 230-290(1) or (2).

Proportionate hedges

(4) A specified proportion of a *financial arrangement may be treated
asahedging financial arrangement to the extent to which that
proportion of the arrangement satisfies the requirements of
subsection 230-290(1) or (2).

Separate financial arrangementsif partial or proportionate hedge

(5) If apart (or parts), or aproportion (or proportions), of a*financial
arrangement is (or are) treated as a "hedging financial arrangement
under subsection (2), (3) or (4):

(@) thepart (or each of the parts), or the proportion (or each of
the proportions), of the arrangement that is (or are) treated as
a hedging financial arrangement is taken to be a separate
financial arrangement for the purposes of this Division; and

(b) theremaining part or proportion (if any) of the arrangement
is taken to be a separate financial arrangement for the
purpaoses of this Division.

(6) Subsection (5) has effect even if there would not be separate
“arrangements under subsection 230-60(4).

230-300 Requirementsnot satisfied because of honest mistake or
inadvertence

If a*derivative financial arrangement, or a “foreign currency
hedge, that you have would not be a *hedging financial
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arrangement only because the requirements of paragraph
230-290(1)(b) or (c), or both, are not satisfied because of an honest
mistake or inadvertence, it is nevertheless a hedging financial
arrangement if the Commissioner considers this appropriate
having regard to:
(&) your documented risk management practices and policies;
and
(b) your record keeping practices; and
(c) your accounting systems and controls; and
(d) your internal governance processes; and
(e) the circumstances surrounding the mistake or inadvertence
(including the steps (if any) taken to correct or address the
mistake or inadvertence and the steps (if any) taken to
prevent arecurrence); and
(f) the extent to which the requirements of paragraphs
230-290(1)(b) and (c) have been met; and
(g) the objects of this Subdivision.

230-305 Derivative financial arrangement and foreign currency hedge

Derivative financial arrangement

(1) A derivativefinancial arrangement is a *financial arrangement
that you have where:

(@) itsvalue changesin response to changesin a specified
variable or variables; and

(b) thereisno requirement for a net investment, or thereissuch a
requirement but the net investment is smaller than would be
required for other types of financial arrangement that would
be expected to have a similar response to changes in market
factors.
Note: Paragraph (a)—A specified variable includes an interet rate,

foreign exchange rate, credit rating, index or commodity or
financid instrument price.

Foreign currency hedge

(2) A foreign currency hedgeis a *financial arrangement that you
haveif:

(a) paragraph (1)(a) is satisfied but paragraph (1)(b) is not; and
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(b) the arrangement hedges arisk in relation to movementsin
currency exchange rates.

230-310 Recording requirements

(1) Therequirement of this section is that you must make, or havein
place, arecord that:
(a) contains a description of the following:

(i) the"hedging financial arrangement in relation to which
the election is made;

(i) thenature of therisk or risks being hedged;

(iii) the*hedged item or items;

(iv) how you will assess the effectiveness of hedging the
risk in reducing your exposure to changesin the fair
value of the hedged item or items or cash flows or
foreign currency exposure attributable to them;

(v) therisk management objectivefor, and therisk
management strategy to be followed in, acquiring,
creating or applying the arrangement; and

(b) contains any further details that the *accounting standards
require, by way of documentation, for an arrangement to be
recorded in a financial report as a hedging instrument; and

(c) setsout theterms of the determinations you make under
section 230-315.

To avoid doubt, paragraph (b) applies even if the arrangement is
not recorded in your financial report as a hedging instrument.

(2) Therecord may consist of a single document or 2 or more
documents.

(3) Therecord must be made or in place:
(&) at, or soon after, the time when you create, acquire or apply
the "hedging financial arrangement; or
(b) at such other timeasis provided for in the regulations for the
purposes of this paragraph.

(4) The description must be sufficiently precise and detailed that the
following are clear:
(@) that therisk in respect of the particular “hedged item or items
was the one hedged by the *hedging financial arrangement;
(b) the extent to which the risk was hedged,;
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(c) that therights and/or obligations comprising the hedging
financial arrangement werein fact those created, acquired or
applied for the purpose of hedging the risk.

(5) If a*financial arrangement is a “hedging financial arrangement
under subsection 230-290(2), the following requirements must be
met in addition to the requirements of subsections (1), (3) and (4):

(a8 you must make or havein place, at, or soon before or soon
after, the time when you create, acquire or apply the
arrangement, arecord that sets out:

(i) astatement of why, and the way in which, the
arrangement operates commercially or economically as
a hedge of the *hedged item or items; and

(i) the reasons why the arrangement does not satisfy the
requirements of the standards referred to in paragraph
230-275(2)(a) to be a hedging instrument;

(b) you must, at the end of each income year during which you
have the arrangement, make a record of the accumulated
gains and/or losses (whether realised or unrealised) as at the
end of that income year from the arrangement or
arrangements relating to the hedged item or items that are yet
to be included in your assessableincome or allowed to you as
deductions;

(c) you must have, at the time when you create, acquire or apply
the arrangement, arecord that sets out your risk management
policies and practices;

(d) you must havein place, at the time when you create, acquire
or apply the arrangement, internal risk management systems
and controls that record the arrangement and the hedged item
or items.

(6) For the purposes of paragraph (5)(b), you must assume that:

(@ all the gains from the *financial arrangement would be
assessable income; and

(b) all thelosses from the financial arrangement would be
allowed to you as deductions.

230-315 Determining basisfor allocating gain or loss

(1) A requirement of this section is that you must determine the basis
on which your gain or loss from the *hedging financial
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arrangement is to be allocated to an income year, or over 2 or more
income years, for the purposes of this Division.

(2) Itisalsoarequirement of this section that the basis that you
determine must:

(a) fairly and reasonably correspond with the basis on which
gains, losses or other amounts in relation to the *hedged item
or items are recognised or allocated under this Act; and

(b) be objective; and

(c) besufficiently precise and detailed that, when your gain, loss
or other amount from the "hedged item or items is taken into
account for the purposes of this Act, the following will be
clear from the record made under section 230-310:

(i) thetimeat which the gain or loss from the *hedging
financial arrangement is to be taken into account for the
purpaoses of this Division;

(if) theway inwhich that gain or loss will be dealt with
under section 230-270.

Note: Paragraph (a) refersto an amount in relation to the hedged item or
items being recognised or allocated under this Act. This would include
an amount being alowed as a deduction or an amount being included
in assessableincome. If the hedged item were an asset, an amount

referable to a part of the cost of the asset might, for example, be
allowed as a deduction for a particular income year.

(3) Toavoid doubt, the income years over which your gain or lossisto
be allocated may include an income year that tarts after you cease
to have the *hedging financial arrangement.

230-320 Effectivenessof the hedge

Therequirement of this section is that:

(a) hedging therisk must be expected to be highly effective
(within the meaning of the standards referred to in paragraph
230-275(2)(a)), for the period for which you expect to have
the "hedging financial arrangement, in reducing your
exposure to changes in the fair value of the *hedged item or
items or cash flows attributable to your hedged risk; and

(b) thefair value of the hedged item or items or cash flows
relating to them and the fair value of the arrangement must be
ableto berdiably measured; and

(c) you must assess the hedging of therisk by the arrangement:

76 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008  No.
2008



© 0o N o O~ W NP

10

11
12
13
14

15
16
17
18
19

20
21

22

23
24

25
26
27
28
29
30

31
32
33
34
35

EXPOSURE DRAFT

Amendments Schedule 1
Main amendments Part 1

(i) onaregular basis in accordance with the *accounting
standards; and

(i) at least oncein each 12 month period;
and your assessment must be that it will be highly effective
(within the meaning of the standards referred to in paragraph
230-275(2)(a)) in reducing your exposure to changes in the
fair value of the hedged item or items or cash flows
attributable to the hedged risk throughout the remainder of
the period for which you expect to have the arrangement.

230-325 When election ceasesto apply

(1) A "hedging financial arrangement election ceases to have effect
from the start of an income year if you cease to be digible under
subsection 230-275(2) to make the hedging financial arrangement
election for that income year.

(2) Subsection (1) does not prevent you from making a new “hedging
financial arrangement dection at alater time if you become, at that
later time, digible under subsection 230-275(2) to make a hedging
financial arrangement dection for an income year.

Note: The new election will only apply to financial arrangements you start to

have after the gart of the income year in which the new eection is
made.

230-330 Balancing adjustment if election ceases to apply

(1) Thissection appliesif a“hedging financial arrangement election
ceases to have effect under subsection 230-325(1).

(2) You aretaken, for the purposes of this Division, to have:

(a) disposed of each *hedging financial arrangement to which the
election applies for its fair value immediately before the
election ceases to have effect; and

(b) reacquired the arrangement at its fair value immediately after
the election ceases to have effect.

(3) Toavoid doubt, this Subdivision applies, for the purposes of
working out the consequences of the disposal referred to in
paragraph (2)(a), asif the *hedging financial arrangement were one
to which the "hedging financial arrangement election applied at the
time of the disposal.
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230-335 Where requirements not met

D

2

3

(4)

Q)

Commissioner may deter mine that requirement met

If a*hedging financial arrangement that you have would not meet
the requirements of sections 230-310 to 230-320, it nevertheless
meets the requirements if the Commissioner considers this
appropriate having regard to:

(@) therespectsin whichit would not do so; and

(b) the extent to which it would not do so; and

(c) thereasonswhy it would not do so; and

(d) if the Commissioner is considering whether to impose
conditions under subsection (2)—the likelihood that you will
comply with those conditions; and

(e) theobjects of this Subdivision.

Commissioner may impose additional record keeping requirements

The Commissioner may make a determination under subsection (1)
conditional on your keeping records in addition to those required
by section 230-310.

A determination under subsection (1) ceases to have effect if you
breach a condition imposed under subsection (2).

Subsection (3) ceases to apply to you if the Commissioner
determines that that subsection ceases to apply to you. The
determination takes effect from the date specified in the
determination.

In deciding whether to make the determination under
subsection (4), the Commissioner must have regard to:

(&) your record keeping practices; and
(b) your compliance history; and
(c) any changes that have been madeto:
(i) your accounting systems and controls; and
(if) your internal governance processes;
to ensure that breaches of the kind referred toin
subsection (3) do not happen again; and
(d) any other relevant matter.
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Commissioner may determine matter under section 230-315

(6) If:

(&) the Commissioner makes a determination under
subsection (1) in relation to a *hedging financial
arrangement; and

(b) either or both of the following applies:

(i) you fail to determine a matter in relation to the
arrangement under section 230-315;

(if) you determine a matter in relation to the arrangement
under section 230-315 but the determination does not
satisfy the requirements of subsection 230-315(2);

the Commissioner may determine that matter and the
Commissioner’s determination has effect as if you had made the
determination and recorded it under that section.

230-340 You may be excluded from this Subdivision for deliberate
failuresto comply with requirements

When section applies

(1) This section appliesif:
(@) you start to have a *hedging financial arrangement to which
your “hedging financial arrangement € ection applies; and
(b) you do not meet arequirement of section 230-310 or 230-315
in relation to the arrangement; and

(c) you deliberately fail to meet that requirement in order to have
this Subdivision not apply to the arrangement.

Hedging financial arrangement election ceases to apply

(2) The "hedging financial arrangement election does not apply to a
*hedging financial arrangement you start to have after you fail to
meet the requirement referred to in paragraph (1)(b).

Commissioner may deter mine that hedging financial arrangement
isto reapply

(3) Subsection (2) ceases to apply to you if the Commissioner
determines that that subsection ceases to apply to you. The
determination takes effect from the date specified in the
determination.
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(4)

Q)

(6)

(")

The Commissioner may make the determination under

subsection (3) only if satisfied that you are unlikely to deliberately
fail again to meet a requirement of section 230-310 or 230-315 in
order to have this Subdivision not apply to a “hedging financial
arrangement.

In deciding whether to make the determination under
subsection (3), the Commissioner must have regard to:

(&) your record keeping practices; and
(b) your compliance history; and
(c) any changes that have been madeto:
(i) your accounting systems and controls; and
(if) your internal governance processes;
to ensure that failures of the kind referred to in
paragraph (1)(c) do not happen again; and
(d) any other relevant matter.

If the Commissioner makes a determination under subsection (3),
the *hedging financial arrangement election applies to a "hedging
financial arrangement only if you start to have the arrangement
after the determination takes effect.

Commissioner may still exercise powers under section 230-335

This section does not prevent the Commissioner from exercising
the Commissioner’s powers under section 230-335 in relation to
the *hedging financial arrangement referred to in paragraph (1)(a).

Subdivision 230-F—Reliance on financial reports

Table of sections

230-345 Objects of this Subdivision
230-350 Election torely on financial reports
230-355 Commissioner discretion to waive requirements in paragraphs

230-350(2)(c) and (e)

230-360 Financial arrangements to which the eection applies
230-365 Financial arrangements not covered by election
230-370 Effect of election to rely on financial reports
230-375 When dection ceasesto apply

230-380 Balancing adjustment if election ceases to apply
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230-345 Objects of this Subdivision

The objects of this Subdivision are:

(a) to reduce administration and compliance costs by allowing
you to align the tax treatment of your gains and losses from a
*financial arrangement with the accounting treatment that
applies to the arrangement; and

(b) to achieve those objects without your obtaining inappropriate
tax benefits.

230-350 Election torely on financial reports

Election

(1) You may make an election to rely on financial reportsif you are
eligible under subsection (2) to make the eection for the income
year in which you make the election.

Eligibility to make election

(2) You aredigibleto make an eection to rely on financial reports for
an income year if:
(8 you prepare afinancial report for that income year in
accordance with:
(i) the *accounting standards; or
(ii) if those standards do not apply to the preparation of the
financial report—comparable accounting standards
made under a*foreign law that apply to the preparation
of thefinancial report under aforeign law; and
(b) thefinancial report is audited in accordance with:
(i) the "auditing standards; or
(i) if the auditing standards do not apply to the auditing of
the financial report—comparable auditing standards
made under a*foreign law; and
(c) your auditor has not qualified the auditor’s report on your
financial report for that income year or any of thelast 4
financial yearsin arespect that isrelevant to the taxation
treatment of *financial arrangements; and
(d) your accounting systems and controls and your internal
governance processes are reliable; and
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(e) noreport of an audit or review conducted in the income year,
or any of the preceding 4 income years, hasincluded an
adverse assessment of your accounting systems in a respect
that is relevant to the taxation treatment of financial
arrangements.

Note1:  Paragraph (b)—Section 230-435 allows regul ations to be made
specifying particul ar foreign accounting and auditing standards as

ones that are to be treated as comparable with Australian accounting
and auditing standards for the purposes of this Division.

Note 2: For the purposes of paragraphs (c) and (e), aqualification or
assessment may be relevant to the taxation treatment of financia
arrangements even though it does not dea with the amount or timing
of recognition of gains or losses (but relates, for example, to the
reliability of the accounting systems through which information about
financid arrangementsis recorded).

(2A) For the purposes of paragraph (2)(a), treat afinancial report
prepared by ancther entity as being prepared by you if:
(@) theother entity is a "connected entity of yours; and

(b) thereport is a consolidated financial report that deals with
both your affairs and the affairs of the connected entity; and

(c) thereport properly reflects your affairs.

(3) Paragraph (€) does not apply to areport of:
(& aninternal audit or review that you conduct; or

(b) anaudit or review of a kind prescribed by the regulations for
the purposes of this paragraph.

Election irrevocable

(4) An €election under subsection (1) isirrevocable.
Note: The election may cease to apply under section 230-375.

230-355 Commissioner discretion to waive requirementsin
paragraphs 230-350(2)(c) and (e)

(1) Paragraph 230-350(2)(c) or () does not apply in relation to your
“election to rely on financial reports for a particular income year or
income years if the Commissioner determines that the paragraph
does nat apply to the eection for that income year or those income
years.
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(2) In deciding whether to make the determination under
subsection (1), the Commissioner must have regard to:

(a) thereasonsfor the non-compliance with the standards
concerned; and

(b) theremedial action (if any) that you have undertaken to
ensure that non-compliance with those standards does not
occur in future (such as changes to your accounting systems
and controls or to your internal governance structures); and

(c) if you, or your activities, are subject to regulatory oversight
or review—any opinions expressed by the regulator about the
adequacy of remedial action of the kind referred to in
paragraph (b); and

(d) any other relevant matter.

230-360 Financial arrangementsto which the election applies

(1) An"éectiontorely onfinancial reports appliesinrelationto a
*financial arrangement that you have if:
(@) thearrangement is a*Division 230 financial arrangement;
and
(b) you start to have the arrangement in the income year in which
you make the dection or in alater income year; and
(c) thearrangement is recognised in financial reports of the kind
referred to in paragraph 230-350(2)(a) that are audited as
referred to in paragraph 230-350(2)(b); and
(d) if thearrangement is afinancial arrangement under
section 230-55—the arrangement is an asset or liability that
you are required (whether or not as aresult of a choice you
make) by:
(i) the “accounting standards; or
(ii) if those standards do not apply to the preparation of the
financial report—comparable accounting standards that
apply to the preparation of the financial report under a
*foreign law;
to classify or designate, in the financial reports, as at fair
value through profit or loss; and
(e) itisreasonably expected that the followingis, or will be, the
same:
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(i) theamount of the overall gain or loss you make from
the arrangement (as determined in accordance with the
financial reports);

(if) the amount of the overall gain or loss you make from
the arrangement (as determined in accordance with the
provisions of this Division if the election under
subsection (1) did not apply to the arrangement); and

(f) thedifferences between the results of the following methods
would reasonably be expected not to be substantial:

(i) the method used in your financial reports to work out
the amounts of the gain or loss you make from the
arrangement for each income year;

(ii) the method that would be applied by this Division to
work out the amounts of those gains or losses if the
election did not apply to the arrangement.

This subsection has effect subject to section 230-365.

(2) Inapplying paragraph (1)(f) at the time when you start to have the
*financial arrangement, disregard any differences between the
results of the methods referred to in subparagraphs (1)(f)(i) and (ii)
that are attributable solely to the provision for the possible
impairment of debts required by the standards referred toin
paragraph 230-350(2)(a).

(3) Subsections (4), (5) and (6) apply if, but for this subsection,
paragraphs (1)(c) and (d) would not be satisfied in relationto a
*financial arrangement because the arrangement is an intra-group
transaction for the purposes of :

(@) *accounting standard AASB 127 (or another accounting
standard prescribed by the regulations for the purposes of this
paragraph); or

(b) if that standard does not apply to the preparation of the
financial report—a comparabl e accounting standard that
applies to the preparation of the financial report under a
*foreign law.

Note: Financial arrangements between members of a consolidated group or
MEC group are not covered by this subsection becausethe single

entity rulein subsection 701-1(1) operatesto treat them as not being
financia arrangements for the purposes of this Division.

(4) Paragraphs (1)(c) and (d) are taken to be satisfied in relation to the
*financial arrangement.
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(5) Paragraph (1)(e) applies asif thereferencein
subparagraph (1)(e)(i) to the amount of the overall gain or loss you
make from the *financial arrangement (as determined in
accordance with the financial reports) were areference to the
amount of that overall gain or loss (as would be determined in
accordance with the financial reports if the arrangement had not
been an intra-group transaction for the purposes of the standards
referred to in paragraph (3)(b)).

(6) Paragraph (1)(f) applies as if the reference in subparagraph (1)(f)(i)
to the method used in your financial reports to work out the
amounts of the gain or loss you make from the arrangement for
each income year were areference to the method that would be
used in your financial reports to work out those amounts if the
arrangement had not been an intra-group transaction for the
purposes of the standards referred to in paragraph (3)(b).

(7) For the purposes of applying subparagraphs (1)(e)(ii) and (f)(ii) to
a*financial arrangement, assume that you had made any dection
that:

(& you could make under Subdivision 230-C or 230-D; and

(b) could apply to the arrangement.

(8) If:
(@) the*financial arrangement would not be a financial
arrangement if the following provisions were disregarded:
(i) Division 9A of Part 111 of the Income Tax Assessment
Act 1936 (which deals with offshore banking units);
(if) Part 111B of that Act (which deals with Australian
branches of foreign banks etc.); and
(b) paragraphs (1)(c) and (d) would be satisfied in relation to the
financial arrangement if the arrangement had been between 2
separate entities; and
(c) the"eection to rely on financial reports is made by:
(i) if section 121EB of the Income Tax Assessment Act
1936 applies—the OBU mentioned in that section
(disregarding the operation of that section); or
(if) if section 160ZZW of that Act applies—the bank
mentioned in that section (disregarding the operation of
that section);
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paragraphs (1)(c) and (d) are taken to be satisfied in relation to the
arrangement.

230-365 Financial arrangementsnot covered by election

(1) An“eectiontorely on financial reports does not apply to a
*financial arrangement if:
(@) thearrangement is an *equity interest; and
(b) you aretheissuer of the equity interest.

(2) An*éectiontorely on financial reports does not apply to a
*financial arrangement if:
(@ you are
(i) anindividual; or
(if) an entity (other than an individual) that satisfies
subsection 230-405(2) or (3) for theincome year in
which you start to have the arrangement; and
(b) thearrangement is a "qualifying security; and
(c) you have not made an e ection under subsection 230-405(5).

(3) An“eectiontorely on financial reports does not apply to a
*financial arrangement if:

(@) the éection is made by the *head company of a *consolidated
group or “MEC group; and

(b) the election specifies that the eection is not to apply to
financial arrangements in relation to *life insurance business
carried on by a "member of the consolidated group or MEC
group; and

(c) thearrangement is onethat rdates to the life insurance
business carried on by a member of the consolidated group or
MEC group.

(4) An“éectiontorely on financial reports does not apply to a
*financial arrangement if the arrangement is associated with a
business of a kind specified in regulations made for the purposes of
this subsection.
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230-370 Effect of election torely on financial reports

(1) If an"electiontorely on financial reports applies to a *financial
arrangement, the gain or loss you make from the arrangement for
an income year is:

(@)

(b)

(©

Note:

the gain or loss that the standards referred to in paragraph
230-350(2)(a) require you to recognise in profit or loss from
that arrangement for that income year; or

if subsection 230-360(3) applies to the arrangement—the
gain or loss that the standards referred to in paragraph
230-350(2)(a) would have required you to recognise in profit
or loss from that arrangement for that income year if the
arrangement had not been an intra-group transaction for the
purpaoses of the standards referred to in paragraph
230-360(3)(b); or
if subsection 230-360(8) applies to the arrangement—the
gain or loss that the standards referred to in paragraph
230-360(1)(d) would have required you to recognise in profit
or loss for the year from the asset or liability mentioned in
paragraph 230-360(1)(d) if the arrangement had been
between 2 separate entities.

Subsection 230-45(5) provides that this Subdivision does not apply to

againor lossfrom afinancia arrangement to the extent to which

Subdivision 230-E (hedging financia arrangements method) appliesto
the arrangement.

(3) Subsection (4) appliesif:

(@)
(b)
(©
(d)

a “head company of a *consolidated group or “MEC group
has a *financial arrangement; and

an “election to rely on financial reports applies to the
arrangement; and

a subsidiary member of the group ceases to be a member of
the group at a particular time (the leaving time); and
immediately after the leaving time, the subsidiary member
has the arrangement.

(4) Thegain or loss the group makes from the arrangement for the
income year in which the leaving time occurs is taken to be the
gain or loss that the standards referred to in paragraph
230-350(2)(a) would require the group to recognise in profit or loss
from the arrangement for that income year if:
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(a) thecircumstances that existed in relation to the arrangement
(including its value) immediately before the leaving time had
continued to exist until the end of the income year; and

(b) any circumstances that arise in relation to the arrangement
after the leaving time were disregarded.

230-375 When election ceasesto apply

(1) An éection under subsection 230-350(1) ceases to have effect
from the start of anincome year if you cease to be digible to make
an “election to rely on financial reports for that income year.

(2) Subsection (1) does not prevent you from making a new election
under subsection 230-350(1) at a later time if you become, at that
later time, digible to make an *election to rely on financial reports
for an income year.

Note: The new election will only apply to financial arrangements you start to

have after the gart of the income year in which the new eection is
made.

(3) An éection under subsection 230-350(1) ceases to apply to a
*financial arrangement from the start of an income year if the
arrangement ceases to satisfy a requirement of paragraph
230-360(1)(c), (d), (e) or (f) during that income year.

(4) If the eection ceases to apply to a particular *financial arrangement
under subsection (3), the e ection cannot subsequently apply to that
arrangement (even if the requirements of paragraphs
230-360(1)(c), (d), (e) and (f) are satisfied once morein relation to
the arrangement).

230-380 Balancing adjustment if election ceases to apply

(1) You must make balancing adjustments under subsection (2) if an
election under subsection 230-350(1) ceases to have effect under
subsection 230-375(1).

(2) The balancing adjustments under this subsection are the balancing
adjustments you would make under Subdivision 230-G in relation
to each of the *financial arrangements to which the election applied
if you disposed of the arrangement for its fair value when the
election ceases to have effect.
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(3) You must make balancing adjustments under subsection (5) if an
election under subsection 230-350(1) ceases to apply to a particular
*financial arrangement under subsection 230-375(3).

(4) Subsection (3) does not apply to a *financial arrangement if:

(a) the arrangement is not one that you are required (whether or
not as aresult of a choice you make) by the standards
referred to in paragraph 230-350(2)(a) to classify or
designate, in your financial reports, as at fair value through
profit or loss; and

(b) the election under subsection 230-350(1) ceases to apply to
the arrangement because the arrangement fails to satisfy the
requirements of paragraph 230-360(1)(e) or (f); and

(c) the arrangement ceases to satisfy the requirements of that
paragraph because the arrangement becomes impaired for the
purposes of those standards.

(5) Thebalancing adjustment under this subsection is the balancing
adjustment you would make under Subdivision 230-G if you
disposed of the *financial arrangement for its fair value when the
election ceases to apply to the arrangement.

(6) If abalancing adjustment is made under subsection (2) or (5) in
relation to a *financial arrangement, you are taken, for the purposes
of this Division, to have reacquired the arrangement at its fair value
immediately after the e ection ceased to have effect or ceased to
apply to the arrangement.

Subdivision 230-G—Balancing adjustment on ceasing to have a
financial arrangement

Table of sections

230-385 When balancing adjustment made
230-390 Exceptions
230-395 Balancing adjustment

230-385 When balancing adjustment made

When balancing adjustment made

(1) A balancing adjustment is made under this Subdivision if:
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(&) you transfer to another entity all of your rights and/or
obligations under a *financial arrangement; or

(b) all of your rights and/or obligations under afinancial
arrangement otherwise cease; or

(c) you transfer to another entity:
(i) aproportionate share of al of your rights and/or
obligations under a financial arrangement; or
(if) aright or obligation that you have under afinancial
arrangement to a specifically identified *financial
benefit; or
(iii) aproportionate share of aright or obligation that you
have under a financial arrangement to a specifically
identified financial benefit; or
(d) an*arrangement that is a “Division 230 financial arrangement
ceases to be afinancial arrangement.

(2) Paragraphs (1)(a), (b) and (c) do not apply to aright or obligation
under a *financial arrangement unless that right or obligation is one
of therights or obligations that constitute the financial
arrangement.

Note: See subsections 230-50(1) and 230-55(1) and (2) for the rights and/or
obligationsthat constitute a financial arrangement.

Modifications for arrangements that are assets

(3) If the *financial arrangement is an asset of yours at thetimethe
event referred to in subsection (1) occurs, paragraphs (1)(a) and (c)
do not apply unless the effect of the transfer isto transfer to the
other entity substantially all the risks and rewards of ownership of
theinterest transferred.

(3A) If a*financial arrangement is an asset of yours, for the purposes of
applying this Subdivision to the arrangement, you are treated as
transferring aright under the arrangement to ancther entity if:

(a) you retain the right but assume a new obligation; and

(b) your assumption of the new obligation has the same effect, in
substance, as transferring the right to another entity; and

(c) thenew obligation arises only to the extent to which the right
to *financial benefits under the arrangement is satisfied; and

(d) you cannot sell or pledge theright (other than as security in
relation to the new obligation); and
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() you must, under the new obligation, provide financial
benefits you receivein relation to the right to the entity to
which you owe the new obligation without delay.

Historic rate rollover of derivative financial arrangement

(4) For the purposes of paragraph (1)(b), all of your rights and/or
obligations under a *financial arrangement that is a “derivative
financial arrangement are taken to “ceaseif thereis an historic rate
rollover of the arrangement.

230-390 Exceptions

Equity interests etc.

(1) Balancing adjustments are not made under this Subdivision in
relation to a “financial arrangement if:
(a) thearrangement is afinancial arrangement under
section 230-55 (equity interests etc.); and
(b) neither Subdivision 230-C nor Subdivision 230-F apply to
the arrangement immediately before the balancing
adjustment is made.

Financial arrangementsto which hedging financial arrangement
elections apply

(2) Balancing adjustments are not made under this Subdivision in
relation to a “financial arrangement in relation to which a *hedging
financial arrangement dection applies.

Bad debts, margining and conversion into, or exchange for,
ordinary shares

(3) A balancing adjustment is not made under this Subdivision in
relation to the following events:

(@) a*financial arrangement being written off in whole or part as
a bad debt;

(b) afinancial arrangement that is a “derivative financial
arrangement being settled or closed out for margining
purposes;

(c) theceasing of abligations or rights under afinancial
arrangement that is a "traditional security if:

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008
91



© 00 N o U b W DN PP

R e N L T <
S ©m N O M~ WNR O

NN
N -

23

24
25
26
27

28

29

30
31

32

33

EXPOSURE DRAFT

Schedule 1 Amendments
Part 1 Main amendments

(i) the ceasing occurs because the traditional security is
converted into ordinary sharesin, or transferred to, a
company that is the issuer of the traditional security or a
*connected entity; and

(i) thetraditional security was issued on the basis that it
will or may convert into ordinary sharesin, or be
transferred to, the issuer of the traditional security or the
connected entity;

(d) theceasing of obligations or rights under a financial
arrangement that is atraditional security if:

(i) the ceasing occurs because the traditional security is
exchanged for ordinary sharesin a company that is
neither theissuer of the traditional security nor a
connected entity; and

(if) if the ceasing of the obligations or rights occurs because
of a disposa—the disposal isto the issuer of the
traditional security or a connected entity; and

(iii) thetraditional security was issued on the basis that it
will or may be exchanged for ordinary sharesin the
company.
Note: Paragraph (a)—For the treatment of bad debts, see paragraph
230-160(2)(0).

Subsidiary member leaving consolidated group or MEC group

(4) A balancing adjustment is not made under this Subdivision in
relation to a subsidiary member of a *consolidated group or a
*MEC group that has a*financial arrangement ceasingto bea
member of the group.

230-395 Balancing adjustment

Complete cessation or transfer

(1) Usethefollowing method statement to make the balancing
adjustment if paragraph 230-385(1)(a), (b) or (d) applies:

Method statement for balancing adjustment

Sepl. Addup thefollowing:
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(@)

Note:

(b)

(©

(d)

(@)

Note:

(b)

thetotal of all the *financial benefits you have
received under the *financial arrangement;
Thiswould include financial benefits you receivein

relation to the transfer or cessation (see paragraph
230-65(2)(c)).

thetotal of the amounts that have been allowed to
you as deductions, because of circumstances that
have occurred before the transfer or cessation, for
losses from the arrangement;

thetotal of the other amounts that would have been
allowed to you as deductions, because of
circumstances that have occurred before the
transfer or cessation, for losses from the
arrangement if all your losses from the
arrangement were allowabl e as deductions;

Note: The losses from the arrangement here include |osses madein gaining

or producing exempt income or non-assessable
non-exempt income.

the total of the amounts that will be allowed to you
as deductions after the transfer or cessation
because of a balancing adjustment under subitems
121(9) to (15) of the Tax Laws Amendment
(Taxation of Financial Arrangements) Act 2008 to
the extent to which those amounts are attributable
to the arrangement.

Sep 2. Add up thefollowing:

thetotal of all the *financial benefits you have
provided under the *financial arrangement;
Thiswould include financia benefits you providein

relation to the transfer or cessation (see paragraph
230-65(1)(c)).

the total of the amounts that have been included in
your assessable income, because of circumstances
that have occurred before the transfer or cessation,
as gains from the arrangement;
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(o) thetotal of the other amounts that would have been
included in your assessable income, because of
circumstances that have occurred before the
transfer or cessation, as gains from the
arrangement if all your gains from the arrangement
were assessable;

Note: The gains from the arrangement here include amounts of exempt
income or non-assessable non-exempt income.

(d) thetotal of the amounts that will be included in
your assessable income after the transfer or
cessation because of a balancing adjustment under
subitems 121(9) to (15) of the Tax Laws
Amendment (Taxation of Financial Arrangements)
Act 2007 to the extent to which those amounts are
attributable to the arrangement.

Sep 3. Compare the amount obtained under step 1 (the step 1
amount) with the amount obtained under step 2 (the step
2 amount). If the step 1 amount exceeds the step 2
amount, an amount equal to the excessistaken, asa
balancing adjustment, to be a gain you make from the
*financial arrangement for the purposes of this Division.
If the step 2 amount exceeds the step 1 amount, an
amount equal to the excess is taken, as a balancing
adjustment, to be aloss that you make from the
arrangement. If the step 1 amount and the step 2 amount
are equal, no balancing adjustment is made.

Proportionate transfer of all rights and/or obligations under
financial arrangement

(2) If subparagraph 230-385(1)(c)(i) applies, you make the balancing
adjustment by applying the method statement in subsection (1) but
reduce:

(a) theamountsreferredtoin step 1; and

(b) theamountsreferredtoin step 2;
by applying the proportion referred to in subparagraph
230-385(1)(c)(i) to them.
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3

(4)

()

Transfer of specifically identified right or obligation under
financial arrangement

If subparagraph 230-385(1)(c)(ii) applies, you make the balancing
adjustment by applying the method statement in subsection (1) as if
the references to:

(a) theamountsreferredtoin step 1; and
(b) theamountsreferredtoin step 2;

were references to those amounts to the extent to which they are
reasonably attributable to the right or obligation referred to in
subparagraph 230-385(1)(c)(ii).

Proportionate transfer of specifically identified right or obligation
under financial arrangement

If subparagraph 230-385(1)(c)(iii) applies, you make the balancing
adjustment by applying the method statement:
(@) asif thereferencesto:
(i) theamountsreferredtoin step 1; and
(ii) theamountsreferredtoin step 2;
were references to those amounts to the extent to which they
are reasonably attributable to the right or obligation referred
to in subparagraph 230-385(1)(c)(iii); and
(b) by reducing those amounts by applying the proportion
referred to in subparagraph 230-385(1)(c)(iii) to them.

Attribution must reflect appropriate and commercially accepted
valuation principles

Any attribution made under subsection (3) or paragraph (4)(a) must
reflect appropriate and commercially accepted valuation principles
that properly take into account:
(@) the nature of therights and obligations under the *financial
arrangement; and
(b) therisks associated with each *financial benefit, right and
obligation under the arrangement; and
(c) thetime value of money.
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Income year for which gain or lossis made

(6) Thegain or loss you are taken to make under subsection (1), (2),
(3) or (4) isagain or loss for theincome year in which the event
referred to in subsection 230-385(1) occurs.

Treatment of bad debtsin relation to financial arrangements

(7) For the purposes of applying paragraph (b) of step 1 of the method
statement in subsection (1) to a *financial arrangement, a bad debt
deduction in relation to the arrangement to which subsection
230-25(5) applies is taken to be a deduction for aloss from the
arrangement.

Subdivision 230-H—Exceptions

Table of sections

230-400
230-405
230-410
230-415
230-420
230-425
230-427

Short-term arrangements where non-money amount involved
Certain taxpayers where no significant deferral

Various rights and/or obligations

Ceasing to have afinancia arrangement in certain circumstances
Forgiveness of commercial debts

Clarifying exceptions

Disregard gains or |osses covered by value shifting regime

230-400 Short-term arrangements where non-money amount
involved

This Division does not apply in reation to your gains and |osses
from a *financial arrangement if:

(a) thearrangement is afinancial arrangement under

section 230-50; and

(b) ether:

(i) you acquired goods or other property (other than goods
that are, or property that is, money or a “money
equivalent) or services (other than servicesthat area
money equivalent) from another entity and the
*financial benefits you are to provide under the
arrangement are consideration for those goods, that
property or those services; or

96
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(ii) you provided goods or other property (other than goods
that are, or other property that is, money or a money
equivalent) or services (other than servicesthat area
money equivalent) to another entity and the financial
benefits you are to receive under the arrangement are
consideration for those goods, that property or those
services, and

(c) the period between the following is not more than 12 months:

(i) thetimewhen you areto provide or receive the
consideration (or a substantial proportion of it);

(ii) thetime when you acquired or provided the property,
goods or services (or asubstantial proportion of them);
and

(d) thearrangement is not a “derivative financial arrangement for
any income year; and
(e) a*fair value dection does not apply to the arrangement.

230-405 Certain taxpayerswhere no significant deferral

(1) This Division does not apply in relation to your gains or losses
from a *financial arrangement for any income year if:
(@ you are
(i) anindividual; or
(if) an entity (other than an individual) that satisfies
subsection (2) or (3) for theincome year in which you
start to have the arrangement; and
(b) ether:
(i) thearrangement isto end not more than 12 months after
you start to haveit; or
(ii) the arrangement is not a “qualifying security.

(2) An entity satisfies this subsection for an income year if:
(@) theentity is:
(i) an*ADI; or
(ii) a"securitisation vehicle or
(iii) an entity that is required to register under the Financial
Sector (Collection of Data) Act 2001; or

(iv) an entity that would be required to register under that
Act if it were a corporation; and
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(b) either:

(i) the entity’s "aggregated turnover for the income year
(worked out at the end of the income year) is less than
$20 million if the income yeer is the one in which the
entity comes into existence; or

(i) the entity’s aggregated turnover for the immediately
preceding income year (worked out at the end of that
immediately preceding income year) is less than $20
million if theincome year is an income year after the
onein which the entity comes into existence.

(3) An entity satisfies this subsection for an income year if:
(8 theentity isnot an entity to which paragraph (2)(a) applies,
and
(b) ether:

(i) the entity’s "aggregated turnover for the income year
(worked out at the end of the income year) is less than
$100 million if the income year is the onein which the
entity comes into existence; or

(i) the entity’s aggregated turnover for the immediately
preceding income year (worked out at the end of that
immediately preceding income year) is less than $100
million if theincome year is an income year after the
one in which the entity comes into existence.

(4) Subsection (1) does not apply to your gains or losses from a
*financial arrangement for an income year if:
() you have made an eection under subsection (5) in that
income year or an earlier income year; and
(b) you start to have the arrangement after the beginning of the
income year in which you make the el ection.

(5) An élection under this subsection is an election to have this
Division apply to all of the *financial arrangements that you start to
have in theincome year in which the election is made or a later
income year.

(6) An €election under subsection (5) isirrevocable.
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230-410 Variousrightsand/or obligations

Rights and/or obligations subject to an exception

(1) ThisDivision does not apply to your gains and losses from a
*financial arrangement for any income year to the extent that your
rights and/or obligations under the arrangement are the subject of
an exception under any of the following subsections.

Note: Further exceptions are also provided for in section 230-425.
Leasing or property arrangement

(2) A right or obligation arising under:
(@) an™arrangement to which Division 42A (about |eases of
luxury cars) of Schedule 2E to the Income Tax Assessment
Act 1936 applies; or

(b) an arrangement to which Division 240 of this Act (about
arrangements treated as a sale and |oan) applies; or

(ba) an arrangement that is an asset to which Division 250 of this
Act (about assets put to tax preferred use) applies; or

(c) an arrangement that, in substance or effect, depends on the
use of a specific asset that is:

(i) real property; or
(if) goods or apersonal chattel (other than money or a
“money equivalent); or
(iii) intellectual property;
and gives aright to control the use of the asset; or
(d) anarrangement that is alicenceto use:
(i) real property; or
(if) goods or apersonal chattel (other than money or a
“money equivalent); or
(iii) intellectual property;
is the subject of an exception.

Interest in partnership or trust

(3) A right carried by an interest in a partnership or atrust, or an
obligation that corresponds to such aright, if:
(@) thereisonly oneclass of interest in the partnership or trust;
or
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(b) theinterest is an *equity interest in the partnership or trust; or

(c) for aright or abligation relating to a trus—thetrust is
managed by a funds manager or custodian, or aresponsible
entity (as defined in the Corporations Act 2001) of a
registered scheme (as so defined).

(4) Subsection (3) does not apply if a*fair value election, or an
“election to rely on financial reports, applies to the *financial
arrangement.

Certain insurance policies

(5) A right or obligation under a *life insurance policy is the subject of
an exception unless:

(@ you are not a*life insurance company that is the insurer
under the policy; and

(b) the policy is an annuity that is a *qualifying security.

(6) A right or obligation under a *general insurance policy isthe
subject of an exception unless:

(@) you arenot a*general insurance company; and
(b) the palicy is a *derivative financial arrangement.

Certain workers' compensation arrangements

(7) A right or obligation in relation to a liability for workers
compensation claims to which Division 323 of Schedule Jto the
Income Tax Assessment Act 1936 applies is the subject of an
exception.

Certain guarantees and indemnities

(8) A right or obligation under a guarantee or indemnity is the subject
of an exception unless:

(@) the*financial arrangement is the subject of a *fair value
election or an *election to rely on financial reports; or

(b) thefinancial arrangement is a *derivative financial
arrangement; or

(c) the guarantee or indemnity is given in relation to a financial
arrangement.
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Personal arrangements and personal injury

(9) Thefollowing rights and obligations are the subject of an
exception:

(a) aright toreceive, or an obligation to provide, consideration
for providing personal services,

(b) aright, or obligation, arising from the administration of a
deceased person’s estate;

(c) aright to receive, or an obligation to provide, a gift under a
deed;

(d) aright to receive, or an obligation to provide, a *financial
benefit by way of maintenance:

(i) toanindividua who is or has been the *spouse of the
person liable to provide the benefit; or

(i) toor for the benefit of an individual who is or has been
achild of the person liable to provide the benefit; or

(iii) toor for the benefit of an individual who is or has been
achild of anindividual who is or has been a spouse of
the person liable to provide the benefit;

(e) aright to receive, or an obligation to provide, afinancial
benefit in relation to personal injury to an individual;

(f) aright to receive, or an obligation to provide, afinancial
benefit in relation to an injury to an individual’s reputation.

(10) Without limiting paragraph (9)(e), that paragraph applies:
(@) evenif the person to whom the *financial benefit is to be
provided is not the individual who was injured; and
(b) evenif the personal injury to the individual takes the form of:
(i) awrong to theindividual; or
(ii) illness of theindividual.

Note: The person referred to in paragraph (a) may, for example, be arelative
of the individual who was injured.

Superannuation and pension income

(11) A right to receive, or an obligation to provide, *financial benefitsis
the subject of an exception if theright or obligation arises from a
person’s membership of a superannuation or pension scheme,
including:
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(a) aright of a dependant of a member to receive financial
benefits or an obligation to provide financial benefitsto a
dependant of a member; and

(b) aright or obligation arising from an interest in:
(i) a“complying superannuation fund or “non-complying
superannuation fund; or
(ii) a*pooled superannuation trust; or
(iii) an "approved deposit fund.

Interest in certain foreign companies, foreign trusts and FLPs

(12) A right or obligation that arises under an interest (within the
meaning of Part X of the Income Tax Assessment Act 1936) ina
*FIF or "FLP is the subject of an exception.

Proceeds from certain business sales

(13) A right to receive, or an obligation to provide, *financial benefits
arising from the sale of:

() abusiness; or
(b) sharesin acompany that operates a business; or
(0) interestsin atrust that operates a business;

is the subject of an exception if the amounts, or the values, of those
benefits are contingent only on the economic performance of the
business after the sale.

Infrastructure borrowings

(14) A right to receive, or an obligation to provide, *financial benefitsis
the subject of an exception if theright or obligation arises under an
“arrangement to which Division 16L of the Income Tax Assessment
Act 1936 applies.

Farm Management Deposits

(15) A right to receive, or an obligation to provide, *financial benefitsis
the subject of an exception if theright or obligationistheright or
obligation of an owner of a *farm management deposit.
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Rights and obligations to which section 121EK of the Income Tax
Assessment Act 1936 applies

(16) A right or obligation that arises because of a payment of an amount
to which section 121EK of the Income Tax Assessment Act 1936
appliesis the subject of an exception.

Forestry managed investment scheme interests

(17) A right or obligation under a*forestry interest in a *forestry
managed investment scheme in relation to which you can claim
deductions under Division 394 is the subject of an exception.

Regulations may provide for exceptions

(18) A right or obligation of a kind specified in the regulations for the
purposes of this subsection is the subject of an exception.

230-415 Ceasingto have afinancial arrangement in certain
circumstances

(1) Thissection appliesif:

(@) you ceaseto have a*financial arrangement (or part of a
financial arrangement); and

(b) you make aloss from ceasing to have the arrangement (or
that part of the arrangement); and

(o) if thearrangement is a marketable security (within the
meaning of section 70B of the Income Tax Assessment Act
1936):

(i) you did not acquire the arrangement in the ordinary
course of trading on a securities market (within the
meaning of that section); and

(i) at thetime you acquired the arrangement, it was not
open to you to acquire an identical financial
arrangement in the ordinary course of trading on a
securities market; and

(d) if the arrangement is a marketable security—you did not
dispose of the arrangement in the course of trading on a
securities market; and

(e) it would be concluded that you ceased to have the
arrangement wholly or partly because there was an
apprehension or bdief that the other party or other parties to
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the arrangement were, or would be likely to be, unable or
unwilling to discharge all their liabilities to pay amounts
under the arrangement.

(2) Theamount of thelossis reduced by so much of that amount asis
aloss of capital or aloss of a capital nature.

Note: However, the amount by which the lossis reduced is a capital 1oss.

(3) Inapplying paragraph (1)(€), you must have regard to:
(@) thefinancial position of the other party or parties to the
*financial arrangement; and
(b) the perceptions of the financial position of the other party or
parties to the arrangement; and
(c) other rdevant matters.

230-420 Forgiveness of commercial debts

If again that you make from a *financial arrangement arises from
the forgiveness of a debt (as defined in Subdivision 245-B of
Schedule 2C to the Income Tax Assessment Act 1936), the gainis
reduced by:

(@) if section 245-90 (about agreements to forgo capital 1osses or
revenue reductions) of that Schedule does not apply—the
debt’ s net forgiven amount as defined in paragraph
245-85(2)(a) of that Schedule; or

(b) if that section does apply—the debt’s provisional net
forgiven amount as defined in paragraph 245-85(2)(b) of that
Schedule.

Note: Section 51AAA (about a net capital gains limit) of the Income Tax

Assessment Act 1936 also hasthe effect of preventing you from
deducting losses.

230-425 Clarifying exceptions

Exceptions

(1) Toavoid doubt, this Division does not apply to your gains and
losses from a *financial arrangement for any income year to the
extent that your rights and/or obligations are the subject of an
exception under any of the following subsections.
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(2) Thissectionisnot intended to limit, expand or otherwise affect the
operation of sections 230-50 to 230-60 (which tell you what is
covered by the concept of financial arrangement) in relation to
rights and/or obligations other than those dealt with in this section.

Retirement village arrangements

(3) Thefollowing rights and obligations are the subject of an
exception:

(@) aright or obligation arising under a“retirement village
residence contract;

(b) aright or obligation arising under a *retirement village
services contract;

(c) aright or obligation arising under an *arrangement under
which *residential care or *flexible care is provided.

(4) For the purposes of subsection (3):

(a) aretirement village residence contract is a contract that
givesriseto aright to occupy “residential premisesin a
“retirement village; and

(b) aretirement village services contract is a contract under
which aresident of aretirement village is provided with
general or personal servicesin theretirement village.

230-427 Disregard gainsor losses covered by value shifting regime

(1) Disregard again or loss under this Division from a *financial
arrangement to the extent that it is attributable to:

(a) ashifting of value that has consequences under Division 723;
or

(b) a*value shift that has consequences under Division 725; or

() an’indirect value shift that has consequences under
Division 727; or

(d) ashifting of valuethat has consequences anal ogous to those
under Division 723, 725 or 727 under arepealed provision of
this Act or of the Income Tax Assessment Act 1936.

(2) Determine whether a shift of value has the consequences
mentioned in paragraph (1)(a) or (d) on the assumption that a
“realisation event in respect of all or part of the *financial
arrangement happens in theincome year for the gain or loss.
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Subdivision 230-1—Other provisions

Table of sections

230-429 Effect of change of residence—rulesfor particular methods

230-430 Effect of change of residence—disposal and reacquisition etc. after ceasing
to be Australian resident where no further recognised gains or |osses from
arrangement

230-431 Effect of change of accounting standards

230-435 Comparable foreign accounting and auditing standards

230-440 Financial arrangement as consideration for provision or acquisition of a
thing

230-441 Non-arm’'slength dealingsin relation to financia arrangement

230-442 Arm'’slength dealingsin relation to financial arrangement—adjustment to
gain or lossin certain situations

230-429 Effect of change of residdence—rulesfor particular methods

(1) The object of this section is to deal with your gains and losses for
an income year in which you change residence by:

(a) alocating the gains and losses to your periods of Australian
and foreign residence in that income year; and

(b) determining the assessability of the gains and the
deductibility of the losses according to your residency in each
period, the sources of the gains and the connection of the
losses with your assessableincome.

(2) This section appliesif:
(8 disregarding this section and subsection 230-45(1A):
(i) againisincluded inyour assessable income under
section 230-15 for an income year; or
(if) you can deduct aloss under section 230-15 for the
income year; and
(b) you areaforeign resident for part of the income year (the
foreign residency period) and an Australian resident for the
other part of theincome year (the Australian residency
period); and
(c) section 230-430 does not apply in respect of the change of
residence.
Note: See section 230-430 if you change residence, and after the change the

gains and | osses you make from the arrangement are not assessable or
deductible under this Division.
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Accruals and hedging financial arrangement methods

(3) If (disregarding this section) you apply the accruals or hedging
financial arrangement method to determine the amount of the gain
or loss mentioned in paragraph (2)(a), apply that method by
apportioning the gain or loss on a reasonabl e basis between those
periods so as to work out:

(&) again or loss from the arrangement for the foreign residency
period; and

(b) againor loss from the arrangement for the Australian
residency period.

Fair value, foreign exchange retrandation and financial reports
methods

(4) If (disregarding this section) you apply the fair value or foreign
exchange retranslation method or the method of relying on your
financial reports to determine the amount of the gain or loss
mentioned in paragraph (2)(a), apply that method to work out:

(&) again or loss from the arrangement for the foreign residency
period; and

(b) againor loss from the arrangement for the Australian
residency period.

Realisation method

(5) Subsection (6) appliesif:
(@ you have a*financial arrangement at the time (the residence
change time):
(i) you ceaseto be an Australian resident; or
(if) you become an Australian resident; and

(b) you apply the realisation method to determine the amount of
gains or losses you make from the arrangement.

(6) You aretaken for the purposes of this Division:
(a) to have disposed of the arrangement just before the residence
changetimefor its fair valuejust before that time; and
(b) to have acquired the arrangement again at the residence
changetimefor itsfair value at that time.
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230-430 Effect of change of residence—disposal and reacquisition
etc. after ceasing to be Australian resident where no
further recognised gains or losses from arrangement

(1) This section appliesif:

(a) you ceaseto be an Australian resident at a particular time (the
residence change time); and

(b) you have a *financial arrangement at the residence change
time; and

(c) at theresidence change time you expect that any gains and
losses you make from the arrangement after that time will not
be assessabl e or deductible under this Division.

(2) You aretaken for the purposes of this Division:
(a) to have disposed of the arrangement just before that time for
its fair value just before that time; and

(b) to have acquired the arrangement again at the residence
changetimefor itsfair value at that time.

230-431 Effect of change of accounting standards

(1) This section appliesif:
(a) one of these methods apply to take account of a gain or loss
you make from a *financial arrangement:
() thefair value method provided for in
Subdivision 230-C; or
(if) theforeign exchange retranslation method provided for
in Subdivision 230-D; or
(iii) the method of relying on your financial reports provided
for in Subdivision 230-F; and
(b) thereisachangein, or in the application of, the relevant
standards (as mentioned in section 230-195 (fair value
method), 230-240 (foreign exchange retrandation method) or
230-370 (method of relying on financial reports)) that apply
in relation to the arrangement; and
(c) that change applies to a particular income year and later
years; and
(d) asaresult of the change, those standards require you to
recognise in your statement of financial position an amount
(the equity amount), in order to avoid the need to increase or
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decrease gains or losses recognised in profit or loss from the
financial arrangement in respect of previous income years.

(2) If the equity amount is positive, include in your assessable income
for the particular income year mentioned in paragraph (1)(c) so
much of it as relates to the *financial arrangement mentioned in
paragraph (1)(a).

(3) If the equity amount is negative, you are entitled to a deduction for
the particular income year mentioned in paragraph (1)(c) equal to
so much of it asrelates to the *financial arrangement mentioned in
paragraph (1)(a).

230-435 Comparable foreign accounting and auditing standards

The regulations may:

(@) specify that particular standards that apply under a “foreign
law areto be taken for the purposes of this Division to be
comparable to the "accounting standards; and

(b) specify that particular standards that apply under aforeign
law are to be taken for the purposes of this Division to be
comparable to the "auditing standards.

230-440 Financial arrangement as consideration for provision or
acquisition of athing

(1) Thissection appliesif you start or ceaseto have a “Division 230
financial arrangement as consideration for the provision or
acquisition of a thing.

(2) For the purposes of applying this Act to you, treat the amount that:
(a) you abtain for providing the thing; or
(b) you providefor acquiring the thing;
as the "market value of the thing at the time at which you (in fact)
provide or acquireit.

Notel:  Theamount may be relevant, for example, for the purposes of
applying the provisions of this Act dealing with capital gains, capita
allowances or trading stock to the thing.

Note2:  This subsection does not affect the financid benefits received or
provided under the financial arrangement from you starting or ceasing
to haveit (except in the circumstances described in Note 3). However:
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(€ the market value of thething will be, or form part of, those
financia benefits for the purposes of section 230-395; and
(b in the case of anon arm'’ s length transaction, the amount of those
financia benefits may be affected by section 230-441.
Note3:  If thethingisitself a Division 230 financia arrangement and

subsection (3) does not apply, this subsection will determine the
financia benefits received or provided under the financia
arrangement from you starting or ceasing to haveit.

(3) Subsection (2) does not apply if:

(a) you start or cease to have the financial arrangement as
mentioned in subsection (1) under an arrangement (the
starting or ceasing arrangement); and

(b) thethingisitsdf a*Division 230 financial arrangement; and

(c) thestarting or ceasing arrangement is not itself a
*Division 230 financial arrangement.

Example:  An arrangement for exchanging a share subject to Subdivision 230-C
for another share subject to Subdivision 230-C, where the arrangement
itself isnot a Division 230 financia arrangement.

(4) For the purposes of this section:
(@) treat yoursdlf as providing a thing to another entity if:
(i) you have provided, or areto provide, the thing to the
other entity; or
(if) you ceaseto have, have ceased to have or areto ceaseto
have, the thing; or
(iii) the other entity startsto have, has started having or isto
start to have, the thing; and
(b) treat yoursdlf as acquiring athing if:
(i) another entity has provided, or isto provide, the thing to
you; or
(if) another entity ceases to have, has ceased to have or is to
cease to have, thething; or

(iii) you start to have, have started to have or areto start to
have, the thing.

(5) For the purposes of this section, treat part of a *Division 230
financial arrangement as a Division 230 financial arrangement.

(6) Without limiting subsection (1), the thing provided, or the thing
acquired, need not be a tangible thing and may take the form of
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services, conferring aright, incurring an obligation or
extinguishing or varying aright or obligation.

(7) Toavoid doubt, this section applies even if your starting or ceasing
to have the financial arrangement mentioned in subsection (1) is
only part of the consideration for the provision or acquisition of the
thing.

(8) For the purposes of this section, treat your starting or ceasing to
have the financial arrangement mentioned in subsection (1) as
consideration for the provision or acquisition of the thing if that
starting or ceasing is, in substance or effect, done for the provision
or acquisition of the thing.

Example:  Starting to have afinancid arrangement in satisfaction of an

obligation, where the obligation itself was incurred as consideration
for the thing.

230-441 Non-arm’slength dealingsin relation to financial

arrangement

(1) This section appliesif:

() abalancing adjustment is made under Subdivision 230-G in
relation to a *Division 230 financial arrangement you have;
and

(b) if the balancing adjustment was made because of paragraph
230-385(1)(b) or (d) (cessations without transfer)—the
arrangement is not a “debt interest or loan.

Non-arm's length transaction resulting in you starting to have the
arrangement

(2) Subsection (3) appliesif the parties to the dealing that resulted in
you starting to have the arrangement were not dealing at "arm’s
length in relation to the dealing.

(3) For the purposes of this Division:

(@) disregard the amount of the *financial benefit (if any) that
you provided or received in relation to you starting to have
the arrangement; and

(b) instead, treat yoursdf as having provided or received a
financial benefit in relation to you starting to have the
arrangement that is equal to the amount of the financial
benefit that you would have provided or received if the
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parties to the dealing mentioned in subsection (2) were
dealing at *arm’s length in relation to the dealing.

Non-arm'’s length transaction resulting in change of an amount of
afinancial benefit that you provided or received under the
financial arrangement

(4) Subsection (5) appliesif the partiesto a dealing that resulted in a
change of an amount of a *financial benefit that you provide or
receive under thefinancial arrangement were not dealing at “arm’s
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length in relation to the dealing.

(5) For the purposes of this Division:

(@) disregard the amount of the *financial benefit (if any) that
you provide or receive under the financial arrangement asa

result of the dealing; and

(b) instead, treat yoursdf as providing or receiving a financial

benefit under the financial arrangement as aresult of the

dealing that is equal to the amount of the financial benefit
that you would have provided or received if the parties to the

dealing were dealing at “arm’s length in relation to the

dedling.

Non-arm'’s length transaction resulting in balancing adjustment

(6) Subsection (7) appliesif the parties to the dealing that resulted in
the balancing adjustment mentioned in subsection (1) being made

were not dealing at “arm’s length in relation to the dealing.

(7) For the purposes of this Division:

() disregard the amount of the *financial benefit (if any) that

you provide or receive in relation to the balancing
adjustment; and

(b) instead, treat yoursdf as providing or receiving a financial
benefit in relation to the balancing adjustment that is equal to

the amount of the financial benefit that you would have

provided or received if the parties to the dealing mentioned in
subsection (6) were dealing at *arm’s length in relation to the

dedling.
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230-442 Arm'’slength dealingsin relation to financial
arrangement—adjustment to gain or lossin certain
stuations

(1) This section appliesif:
(a) disregarding this Division, a provision mentioned in
subsection (2) makes an adjustment to an amount (the
relevant amount); and

(b) therdevant amount is relevant in determining the amount of
again or loss you make from a *Division 230 financial
arrangement.

(2) Theprovisions are asfollows:
(a) section 52A of the Income Tax Assessment Act 1936;
(b) section 73B of the Income Tax Assessment Act 1936;

(c) Division 16K of Part Il of the Income Tax Assessment Act
1936;

(d) subsection 245-65(2) of the Income Tax Assessment Act
1997;

(e) section 775-40 of the Income Tax Assessment Act 1997.

(3) In determining the amount of the gain or loss, treat the relevant
amount as having been adjusted by the provision mentioned in
subsection (2).

(4) However, if the circumstances that give rise to the adjustment
result in section 230-441 having the effect of altering the amount
of the gain or loss, do not treat the relevant amount as having been
adjusted under subsection (3) to the extent of that alteration.

Subdivision 230-J—Additional operation of Division

Table of sections
230-445 Additiona operation of Divison

230-445 Additional operation of Division

Foreign currency

(1) ThisDivision also appliesto foreign currency asif the currency
were aright that constituted a *financial arrangement.
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Non-equity shares

(2) ThisDivision also appliesto a “non-equity sharein a company as if
the share were aright that constituted a *financial arrangement.

Commodities held by traders

(3) This Division also appliesto a commadity that you hold as if the
commodity were aright that constituted a “financial arrangement
if:

(a) you are an entity that trades or deals both in:
(i) that commodity; and
(if) financial arrangements whose values change in response
to changes in the price or value of that commodity; and
(b) you hold that commaodity for the purposes of dealing in the
commoadity; and
(c) a*fair value dection or an "election to rely on financial
reports applies to financial arrangements that you start to
have when you start to have the commodity; and
(d) the commaodity is an asset that you are required (whether or
not as aresult of a choice you make) by:
(i) the "accounting standards; or
(ii) if those standards do not apply to the preparation of the
financial report—comparable accounting standards that
apply to the preparation of the financial report under a
*foreign law;
to classify or designate, in your financial reports, as at fair
value through profit or loss.

Offsetting commodity contracts held by traders

(4) ThisDivision aso appliesto a contract to which you are a party as
if the contract were a *financial arrangement if:

(a) you havearight to receive or an obligation to provide a
commodity under the contract; and

(b) you have a practice of dealing in the commodity through the
performance of offsetting contracts to receive and provide the
commoadity; and

(c) you do not have, as your sole or dominant purpose for
entering into the contract, the purpose of receiving or

114 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008  No.
2008



© 00 N O O B~ W NP

Il O
N W N R O

15
16
17
18
19
20
21

22
23
24
25

26

27
28
29
30

31
32

33
34

EXPOSURE DRAFT

Amendments Schedule 1
Main amendments Part 1

delivering the commodity as part of your expected purchase,
sale or usage requirements; and

(d) a*fair value dection or an *election to rely on financial
reports applies to financial arrangements that you start to
have when you enter into the contract; and

(e) thecontract is an asset or liability that you are required
(whether or not as aresult of a choice you make) by:

(i) the*accounting standards; or

(ii) if those standards do not apply to the preparation of the
financial report—comparable accounting standards that
apply to the preparation of thefinancial report under a
*foreign law;

to classify or designate, in your financial reports, as at fair
value through profit or loss.

2 At the end of subsection 775-15(4)
Add:

Note: Under section 230-20 foreign exchange gains from a Division 230
financial arrangement are dealt with under Division 230 and not under
this Division.

3 At the end of subsection 775-30(4)
Add:

Note: Under section 230-20 foreign exchange losses from a Division 230
financid arrangement are dealt with under Division 230 and not under
this Division.

4 Section 775-200
After “4” insert “or 9”.

5 After subsection 775-270(1)
Insert:
(1A) A choice under subsection (1) does not apply to a *qualifying forex
account held by you if a *foreign exchange retranslation eection

by you isin effect in relation to the account under
Subdivision 230-D.

6 At the end of Division 775
Add:

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008
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Subdivision 775-F—Retrandation under foreign exchange

retranslation election under Subdivision 230-D

Guideto Subdivision 775-F

775-290 What this Subdivision is about

If you have made a foreign exchange retranglation e ection under
Subdivision 230-D:

(@ aforex realisation gain or aforex reglisation loss
you make in relation to an arrangement that is not a
Division 230 financial arrangement as aresult of
forex realisation event 1 to 5 or 8 is disregarded;
and

(b) forex realisation event 9 enables any gains or
| osses to be worked out on aretrandation basis.

Table of sections

775-295 When this Subdivision gpplies
775-300 Tax consequences of choosing retrand ation for arrangement

775-305 Retrandation of gains and lossesrelating to arrangement to which foreign
exchange retrand ation election applies—forex realisation event 9

775-310 When dection ceasesto apply to arrangement
775-315 Balancing adjustment when election ceasesto apply to arrangement

775-295 When this Subdivision applies

(1) A *foreign exchange retranslation election appliesto an
*arrangement for the purposes of this Subdivision if:

(a) you start to have the arrangement after the start of the income
year in which the dection is made; and

(b) thearrangement is recognised in financial reports of a kind
referred to in paragraph 230-220(2)(a) that are audited, or
required to be audited, as referred to in paragraph
230-220(2)(b); and

(c) thearrangement is onein relation to which you are required
by:
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(i) "accounting standard AASB 121 (or another accounting
standard prescribed for the purposes of paragraph
230-225(1)(c)); or

(ii) if that standard does not apply to the preparation of the
financial report—a comparabl e accounting standard that
applies to the preparation of the financial report under a
*foreign law;

to recognise, in the financial reports referred to in paragraph
230-220(1)(a), amounts in profit or loss (if any) that are
attributable to changes in currency exchange rates.

(2) The*foreign exchange retrandlation election does not apply to an
*arrangement for the purposes of this Subdivision if:

(@) the éection is made by the *head company of a “consolidated
group or a "MEC group; and

(b) the election specifies that the eection is not to apply to
*financial arrangements in relation to *life insurance business
carried on by a member of the consolidated group or MEC
group; and

(c) thearrangement is onethat reates to the life insurance
business carried on by a member of the consolidated group or
MEC group.

(3) The*foreign exchange retrandation election does not apply to an
*arrangement for the purposes of this Subdivision if the
arrangement is associated with a business of a kind specified in
regulations made for the purposes of subsection 230-230(5).

775-300 Tax consequences of choosing retranslation for
arrangement

(1) A *forex redlisation gain or *forex realisation loss you make as a
result of forex realisation event 1, 2, 3, 4, 5 or 8 is disregarded if:

(@) the event happensin relation to an *arrangement that you
hold; and

(b) you have made a “foreign exchange retrandation election that
applies to the arrangement; and

(c) theelectionisin effect when the event happens.

@) If:
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(@) CGT event C1 or C2 happensin relation to an *arrangement
that you hold at the time of the event; and

(b) you have made a *foreign exchange retrandlation election that
applies to the arrangement; and
(o) thedectionisin effect when the event happens;
disregard so much of any *capital gain or “capital loss you make as
aresult of the event as is attributable to a *currency exchange rate
effect.

Note: For currency exchange rate effect, see section 775-105.

775-305 Retrandation of gainsand losses relating to arrangement to

D)

(2)

which foreign exchangeretranslation election applies—
forex realisation event 9

Forex realisation event 9

Forex realisation event 9 happensin relation to an *arrangement
during an income year if:
(@) you have made a*foreign exchange retranslation election that
applies to the arrangement; and
(b) you arerequired by:

(i) "accounting standard AASB 121 (or another accounting
standard prescribed for the purposes of paragraph
230-225(1)(c)); or

(ii) if that standard does not apply to the preparation of the
financial report—a comparabl e accounting standard that
applies to the preparation of the financial report under a
*foreign law;
to recognise, in the financial report referred to in paragraph
230-220(1)(a) for that income year, amounts in profit or 1oss
(if any) in relation to the arrangement that are attributable to
changesin currency exchange rates.
Theforex realisation event 9 is taken to have happened in the
income year.

Forex realisation gain

You make a forex realisation gain if the standard referred to in
paragraph (1)(b) requires you to recognise an amount in profit in
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relation to the arrangement. That amount of the forex realisation
gain is the amount the standard requires you to recognise.

Forex realisation loss

(3) You makeaforex realisation lossif the *accounting standard
referred to in paragraph (1)(c) requires you to recognise an amount
inlossin relation to the arrangement. That amount of the forex
realisation lossis the amount that the accounting standard requires
you to recognise.

Section does not apply to amounts previoudy recognised in equity

(4) Subsections (1), (2) and (3) do not apply to amounts that have
previously been required by the standards referred to in paragraph
230-220(1)(a) to be recognised in equity.

775-310 When election ceasesto apply to arrangement

(1) For the purposes of this Division, a *foreign exchange retranslation
election under subsection 230-220(1) ceases to apply to an
*arrangement from the start of an income year if the arrangement
ceases to satisfy a requirement of paragraph 775-295(1)(b) or (c)
during that income year.

(2) If the eection ceases to apply to an *arrangement under
subsection (1), the election cannot subsequently reapply to that
arrangement (even if the requirements of paragraphs 775-295(1)(b)
and (c) are satisfied once morein relation to the arrangement).

775-315 Balancing adjustment when election ceasesto apply to
arrangement

(1) This section appliesif:
(@) you make a *foreign exchange retranslation election; and

(b) the election ceases to have effect or ceases to apply to an
*arrangement.

(2) You aretaken, for the purposes of this Division, to have:
() disposed of the "arrangement for its fair value immediately
before the election ceases to have effect or ceases to apply to
the arrangement; and
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(b) reacquired the arrangement at its fair value immediately after
the election ceases to have effect or ceases to apply to the
arrangement.

Note: Paragraph (a) means that there would be aforex redisation event 9in
relation to the arrangement.

7 Subsection 820-930(1)

After “this Division”, insert “and Division 230".
8 Subsection 995-1(1)

Insert:

auditing standard has the same meaning as in the Corporations
Act 2001.

9 Subsection 995-1(1) (definition of cash settlable)
Omit “250-165(2)", substitute “ 230-50(2)" .

10 Subsection 995-1(1)
Insert:

derivative financial arrangement has the meaning given by
subsection 230-305(1).

11 Subsection 995-1(1)
Insert:

Division 230 financial arrangement: a “financial arrangement isa
Division 230 financial arrangement if Division 230 appliesin
relation to your gains and losses from the arrangement.

12 At the end of subsection 995-1(1)
Add:

election to rely on financial reports has the meaning given by
section 230-350.

13 Subsection 995-1(1)
Insert:
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14

15

16

17

18

19

20

fair value election has the meaning given by subsection
230-180(1).

Subsection 995-1(1) (definition of financial arrangement)

Omit “sections 250-165 to 250-175", substitute “ sections 230-50 to
230-60".

Subsection 995-1(1)
Insert:

flexible care has the same meaning as in the Aged Care Act 1997.

Subsection 995-1(1)
Insert:

foreign currency hedge has the meaning given by subsection
230-305(2).

Subsection 995-1(1)
Insert:

foreign exchange retrang ation election has the meaning given by
subsections 230-220(1) and (3).

Subsection 995-1(1)
Insert:

hedged item has the meaning given by subsections 230-290(9) and
(10).

Subsection 995-1(1)
Insert:

hedging financial arrangement has the meaning given by
subsections 230-290(1) to (8) and sections 230-295 and 230-300.

Subsection 995-1(1)
Insert:

hedging financial arrangement e ection has the meaning given by
section 230-275.
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21 Subsection 995-1(1) (definition of money equivalent)
Repeal the definition, substitute:

money equivalent means.

(a) aright to receive money or something that is a *money
equivalent under this definition; or

(b) a*financial arrangement (within the meaning of
section 230-50).

22 Subsection 995-1(1) (paragraph (b) of the definition of
qgualifying forex account)

Repeal the paragraph.
23 Subsection 995-1(1)
Insert:

gualifying security has the same meaning as in Division 16E of
Part 111 of the Income Tax Assessment Act 1936.

24 Subsection 995-1(1)
Insert:

residential care has the same meaning as in the Aged Care Act
1997.

25 Subsection 995-1(1)
Insert:

residential premises has the same meaning as in the A New Tax
System (Goods and Services Tax) Act 1999.

26 Subsection 995-1(1)
Insert:

retirement village has the same meaning as in the A New Tax
System (Goods and Services Tax) Act 1999.

27 Subsection 995-1(1)
Insert:
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retirement village residence contract has the meaning given by
paragraph 230-425(4)(a).

28 Subsection 995-1(1)
Insert:

retirement village services contract has the meaning given by
paragraph 230-425(4)(b).

29 Subsection 995-1(1) (paragraph (aa) of the definition of
special accrual amount)

Repeal the paragraph, subgtitute;
(aa) Subdivision 230-A of this Act (which deals with gains and
losses from financial arrangements) if:

(i) theaccruals method provided for in Subdivision 230-B
of this Act is applied to take account of the gain or loss
concerned; and

(ii) all the *financial benefits provided and received under
the *financial arrangement concerned are denominated
in a particular foreign currency;

30 Subsection 995-1(1)
Insert:

Subdivision 230-G assessable gain from a *financial arrangement
means an amount that is taken, as a balancing adjustment under
Subdivision 230-G, to be a gain you make from the arrangement
for the purposes of Division 230.

31 Subsection 995-1(1)
Insert:
Subdivision 230-G loss from a *financial arrangement means an
amount that is taken, as a balancing adjustment under

Subdivision 230-G, to be aloss you make from the arrangement for
the purposes of Division 230.
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Part 2—Consequential amendments

| ncome Tax Assessment Act 1936

32 Subsection 6(1)
Insert:

Division 230 financial arrangement has the same meaning asin
the Income Tax Assessment Act 1997.

33 Subsection 51AAA(2) (at the end of the table)
Add:

14 Division 230 Financial arrangements

34 Paragraph 82KZLA(a)

Repeal the paragraph, subgtitute;
(8 aDivision 230 financial arrangement (within the meaning of
the Income Tax Assessment Act 1997); or

35 Before paragraph 96C(5A)(a)

Insert:
(aa) Division 230 of the Income Tax Assessment Act 1997; and

36 At the end of subsection 102CA(2)

Add:
; or (c) theright is, or is part of, a Division 230 financial
arrangement (within the meaning of the Income Tax
Assessment Act 1997).

37 Subsection 121D(8)

Omit “contract”, substitute “financial arrangement (within the meaning
of the Income Tax Assessment Act 1997)".

38 At the end of section 121EB
Add:
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(3) Toavoid doubt, this section applies for the purposes of applying
Subdivision 230-A of the Income Tax Assessment Act 1997 to a
financial arrangement (within the meaning of that Act).

Note: Thismeansthat it is possible for financial arrangements to be entered
into between the bank and the branch and for the bank or the branch to
have again or loss from such an arrangement deglt with under
Division 230 of the Income Tax Assessment Act 1997.

39 Section 160ZZV (definition of derivative transaction)

Omit “means a transaction”, substitute “means a Division 230 financial
arrangement (within the meaning of the Income Tax Assessment Act
1997) that is”.

40 Section 160ZZV (definition of derivative transaction)
After “does not include a transaction”, insert “entered into”.

41 After subsection 160ZZW(1)
Insert:
(1A) To avoid doubt, subsection (2) applies for the purposes of applying

Subdivision 230-A of the Income Tax Assessment Act 1997 to a
financial arrangement (within the meaning of that Act).

Note: Thismeansthat it is possible for financial arrangements to be entered
into between the bank and the branch and for the bank or the branch to
have again or loss from such an arrangement deglt with under
Division 230 of the Income Tax Assessment Act 1997.

42 Section 160ZZX
Before“All”, insert “(1)”.

43 At the end of section 160ZZX
Add:
(2) All gainsfrom a Divisions 230 financial arrangement (within the
meaning of the Income Tax Assessment Act 1997) made by a

foreign bank through its Australian branch is taken, for the
purposes of this Act, to be from an *Australian source.

44 Section 128NBA

Omit “net Division 16E amount” (wherever occurring), substitute “ net
financial arrangement amount”.
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Note:

The heading to section 128NBA isreplaced by the heading “ Creditsin respect of
amounts assessed in relation to certain financial arrangements’.

45 Paragraph 128NBA(1)(a)

After “aqualifying security”, insert “or a Division 230 financial
arrangement”.

46 Subsection 128NBA(5)

Repeal the subsection, substitute:

Net financial arrangement amount

(5) For the purposes of this section, if:

(@) inthe case of a qualifying security—the sum of all amounts
(if any) included in the assessable income of the taxpayer of
any years of income in relation to the qualifying security,
attributable agreement payment or payment of interest under
section 159GQ); or

(b) inthe case of a Division 230 financial arrangement—the sum
of al amounts (if any) included in the assessable income of
the taxpayer of any years of incomein relation to the
arrangement under Division 230 of the Income Tax
Assessment Act 1997,

exceeds:

(¢) inthe case of a qualifying security—the sum of all amounts
(if any) allowable as deductions from the assessable income
of the taxpayer of any years of incomein relation to the
security or the payment, as the case may be, under that
section; or

(d) inthecase of aDivision 230 financial arrangement—the sum
of:

(i) al amounts (if any) allowable as deductions from the
assessable income of the taxpayer of any years of
income in relation to the arrangement under
Division 230 of the Income Tax Assessment Act 1997,
and

(if) all amounts (if any) of interest paid under the
arrangement before the year of income in which the
interest mentioned in paragraph (1)(@) is paid;

thereis a net financial arrangement amount equal to the excess.

126
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47 After subsection 262A(2AAC)
Insert:

(2AAD) Subsection (1) appliesto a person who has a Division 230 financial
arrangement even if the person is not carrying on a businessin
relation to the arrangement.

(2AAE) To avoid doubt, for the purposes of subsection (4), if therecords
mentioned in that subsection relate to a Division 230 financial
arrangement that a person has, the transactions or acts mentioned
in that subsection are taken to be completed at:

(8 theend of the year of income in which the person ceases to
have the arrangement; or
(b) if:

(i) the person applies the hedging financial arrangement
method in Subdivision 230-E of the Income Tax
Assessment Act 1997 to determine the amount of one or
more gains or losses the person makes from the
arrangement; and

(if) determining the way in which those gains or losses are
dealt with in accordance with subsection 230-270(4) of
that Act is possible only at atime after the end of the
income year mentioned in paragraph (a);

the end of the year of income in which that time occurs.

48 After paragraph 262A(3)(c)

Insert:

(ca) for records required to be kept under section 230-310 of the
Income Tax Assessment Act 1997—comply with the
applicable provisions of that section; and

49 Subsection 317(1) (paragraph (b) of the definition of
tainted interest income)

After “Part 111", insert “(or would be so included if Division 230 of the
Income Tax Assessment Act 1997 did not apply)”.

50 After paragraph 389(b)

Insert:
(ba) Division 230 of the Income Tax Assessment Act 1997,
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51 Atthe end of section 557A

Add:
; and (¢) Division 230 of the Income Tax Assessment Act 1997.

52 Subsection 57-25(6) of Schedule 2D (after table item 6)

Insert:
6A Division 230

| ncome Tax Assessment Act 1997

53 Section 10-5 (after table item headed “films”)

Insert:
financial arrangements
QAINSTIOM .o 230-15(1)

54 Section 12-5 (table item headed “financial arrangements”)

Repeal the item, substitute:
financial arrangements
[OSSES FrOM ..o e 230-15(2) and (3)

see also borrowing expenses, infrastructure borrowings,
interest, leases and securities

55 At the end of subsection 25-35(5)
Add:

Note: Subsections 230-150(3), (5) and (6) and 230-165(3), (5) and (6)
provide that in certain circumstances a deduction for alossin relation
to afinancial arrangement isto be treated, for the purposes of this Act,
as adeduction of abad debt. Therules referred to in this subsection
apply to that deduction.

56 After subsection 25-85(4)
Insert:

(4A) Subsections (2) and (3) do not apply to a “return on a "debt interest
that is a*Division 230 financial arrangement.

57 At the end of section 25-90
Add:

Note: This section does not apply to aDivision 230 financial arrangement.
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58

59

60

61

62

63

64

65

Subsection 40-180(1) (note)
Omit “Note’, substitute“Note 1”.

At the end of subsection 40-180(1)
Add:

Note 2: Section 230-440 provides special rules for working out the amount of
consideration for an asset if the asset isa Division 230 financia
arrangement or a Division 230 financial arrangement isinvolved in
that consideration.

Subsection 40-185(1) (note)
Omit “Note’, substitute“Note 1”.

At the end of subsection 40-185(1)
Add:

Note 2: Section 230-440 provides special rules for working out the amount of
consideration for an asset if the asset isa Division 230 financia
arrangement or a Division 230 financial arrangement isinvolved in
that consideration.

At the end of subsection 40-300(1)
Add:

Note: Section 230-440 provides special rules for working out the amount of
consideration for an asset if the asset isa Division 230 financia
arrangement or a Division 230 financial arrangement isinvolved in
that consideration.

Subsection 40-305(1) (note)
Omit “Note’, substitute“Note 1”.

At the end of subsection 40-305(1)
Add:

Note 2: Section 230-440 provides special rules for working out the amount of
consideration for an asset if the asset isa Division 230 financia
arrangement or a Division 230 financial arrangement isinvolved in
that consideration.

Section 70-10
Repeal the section, substitute:
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70-10 M eaning of trading stock

Trading stock includes:

(a) anything produced, manufactured or acquired that is held for
purposes of manufacture, sale or exchangein the ordinary
course of a “business; and

(b) “live stock;

but does not include a *Division 230 financial arrangement.

Note 1: Sharesin a PDF are not trading stock. See section 12420 of the
Income Tax Assessment Act 1936.

Note2:  If acompany becomes a PDF, its shares are taken not to have been
trading stock before it became a PDF. See section 124ZQ of the
Income Tax Assessment Act 1936.

66 At the end of section 102-20
Add:
Note 5: Under subsection 230-270(4) gains and |osses are taken to arise from a
CGT event in particul ar circumstances.
67 At the end of section 104-5
Add:

Note: Subsection 230-270(4) (which deals with hedging financid
arrangements) providesthat in certain circumstances a CGT event is
taken to have occurred in relation to ahedging financia arrangement
at the sametime asa CGT event actually occursin relaiontoa
hedged item covered by the arrangement.

68 At the end of subsection 110-25(1)

Add:

Note3:  Theamount of abenefit that makes up dl or part of an element of cost
base of an asset may be determined under section 230-440, if the
benefit is provided for acquiring athing, and you start or cease to have
aDivision 230 financia arrangement as consideration for the
acquisition of the thing.

69 Section 112-97 (after table item 22A)

Insert:
22B You start or cease to have a All dementsof cost base  section 230-440
*Division 230 financia and reduced cost base

arrangement as consideration
for the provision or
acquisition of a thing
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70 Subsection 116-10(7) (note)
Omit “Note’, substitute“Note 1”.

71 At the end of subsection 116-10(7)
Add:

Note 2: Section 230-440 of this Act (Division 230 financial arrangement as
consideration for provision or acquisition of athing) also modifies
capita proceeds.

72 At the end of section 112-5
Add:

(7) Section 230-440 provides special rules for working out the amount
of consideration for an asset if the asset is a "Division 230 financial
arrangement or a Division 230 financial arrangement is involved in
that consideration.

73 Section 118-27
Repeal the section, substitute:

118-27 Division 230 financial arrangements

(1) A “capital gain or "capital loss you make:
(@) froma*CGT asse; or
(b) increating a CGT ass<t; or
(c) fromthe discharge of aliability;
is disregarded if, at the time of the "CGT event, the asset or
liability is, or is part of, a “Division 230 financial arrangement.
Note 1: Paragraph (b) isrelevant for CGT event D1.
Note 2: Paragraph (c) isrelevant for CGT event L7.

(2) Subsection (1) does not apply to the following:
(8 againor loss that subsection 230-270(4) (which deals with
hedging financial arrangements) provides isto betreated asa
“capital gain or *capital loss;
(b) alossthat isreduced under subsection 230-415(2), to the
extent of that reduction (thisis the extent to which theloss is
of a capital nature).

74 Section 130-100
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After “a’traditional security”, insert “or "qualifying security”.

75 Paragraph 130-100(a)
After “the traditional security” (wherever occurring), insert “or the
qualifying security”.

76 Section 250-1
Omit “ Subdivision 250-E”, substitute “ Division 230".

77 Subsection 250-155(1) (note)
Omit “Subdivision 250-E”, substitute “ Division 230".

78 Subsection 250-155(8) (heading)
Omit “Subdivision 250-E”, substitute “ Division 230",

79 Subsection 250-155(8)
Omit “Subdivision 250-E”, substitute “ Division 230".

80 Before paragraph 250-155(8)(a)

Insert:
(aa) theloan is taken to be a *Subdivision 250 financial
arrangement; and
(ab) the obligations to provide the *financial benefits that are
subject to deemed loan treatment are taken to be *cash
settlable; and
(ac) thefinancial benefits that are subject to deemed loan

treatment are taken to be sufficiently certain at the start of the

*arrangement period; and

81 Paragraph 250-155(8)(c)
Omit “*arrangement period”, substitute “ arrangement period”.

82 After paragraph 250-155(8)(g)

Insert:

(ga) subject to paragraphs (i) and (j), the gains and losses in
relation to the loan during the arrangement period areto be
worked out using the accruals method provided for in
Subdivision 230-B; and

(gb) without limiting paragraph (ga):
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83

84

85

86

87

88

89

90

91

92

(i) sections 230-160, 230-165 and 230-170 (re-estimation
of gain or loss) apply to theloan; and

(if) Subdivision 230-G (balancing adjustment when you
cease to have financial arrangement) applies to the loan
at the end of the arrangement period; and

Paragraph 250-155(8)(h)
Omit “sections 250-265 to 250-275", substitute “ Subdivision 230-G”.

At the end of subsection 250-155(8)

Add:

; and (i) therealisation method provided for in Subdivision 230-B
does not apply to again or loss you have from the loan; and

() sections 230-145 and 230-155 do not apply to the loan.

Sections 250-165 to 250-175
Repeal the sections.

Subdivision 250-E
Repeal the Subdivision.

Paragraph 250-285(2)(c)
Omit “Subdivision 250-E”, substitute “ Division 230".

Paragraph 250-285(3)(c)
Omit “Subdivision 250-E”, substitute “ Division 230".

Paragraph 250-285(4)(c)
Omit “Subdivision 250-E”, substitute “ Division 230".

Paragraph 250-285(5)(c)
Omit “Subdivision 250-E”, substitute “ Division 230".

After paragraph 295-85(2)(a)
Insert:
(aa) section 230-15 (about financial arrangements);

Section 320-45
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Before*1f”, insert “ (1)”.

93 At the end of section 320-45
Add:

(2) Subsection (1) has effect despite anything in Division 230.

94 After paragraph 396-30(1)(b)

Insert:

; or (¢) an amount allowable as a deduction to the borrower under
Division 230, to the extent that, if that Division did not apply,
the amount would be allowable as a deduction to the
borrower in the circumstances mentioned in paragraph (b).

95 After paragraph 396-30(2)(b)

Insert:

; or (¢) an amount included in the assessable income of the lender
under Division 230, to the extent that, if that Division did not
apply, the amount would be included in the assessable
income of the lender in the circumstances mentioned in

paragraph (b).

96 After subsection 701-55(5)
Insert:

Division 230 (financial arrangements)

(5A) If Division 230 isto apply in relation to the asset, the expression
means that the Division applies as if the asset were acquired at the
particular timefor a payment equal to:

(@ unless paragraph (b) applies—the asset’s “tax cost setting
amount; or

(b) if the asset’ stax cost is set because an entity becomes a
*subsidiary member of a*consolidated group, and
Subdivision 230-C (fair value method), Subdivision 230-D
(foreign exchange retranglation method) or
Subdivision 230-F (rdiance on financial reports method) is to
apply in relation to the asset—the asset’s *Division 230
starting value.
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(5B) Toavoid doubt, for the purposes of paragraph (5A)(b), determine
the asset’s "Division 230 starting value by reference to the relevant
standards that apply in relation to the head company’s financial
report for the income year in which the entity becomes a subsidiary
member of the group.

97 Subsection 701-58(2)

Omit “subsections 701-55(2), (3), (4), (5) and (6)”, substitute
“subsections 701-55(2), (3), (4), (5), (5A) and (6)”.

98 After section 701-60
Insert:

701-61 Assetsin relation to Division 230 financial arrangement—
head company’ s assessable income or deduction

(1) This section appliesif:
(@) an entity (thejoining entity) becomes a *subsidiary member
of a*consolidated group; and

(b) paragraph 701-55(5A)(b) appliesin relation to one or more
assets of thejoining entity.

(2) Work out if thetotal of the *Division 230 starting values for those
assets exceeds or falls short of thetotal of their *"tax cost setting
amounts.

(3) If thereisan excess, an amount equal to 25% of that excessis
included in the "head company’ s assessable income for:

(&) theincome year in which the particular time occurs; and
(b) each of the 3 subsequent income years.

(4) If thereis ashortfall, the *head company is entitled to a deduction
equal to 25% of that shortfall for:

(@) theincome year in which the particular time occurs; and
(b) each of the 3 subsequent income years.

99 After subsection 705-30(3A)
Insert:
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Division 230 financial arrangements

(3B) If an asset of thejoining entity isor is part of a*Division 230
financial arrangement, the joining entity’s terminating value for the
asset is equal to the amount of consideration that the joining entity
would need to receive, if it wereto dispose of the asset just before
thejoining time, without an amount being assessabl e income of, or
deductibleto, the joining entity under Division 230.

100 After Subdivision 715-D
Insert:

Subdivision 715-F—I nteractions with Division 230 (financial
arrangements)

Table of sections

715-380 Exit history rule not to affect transitional ba ancing adjustment

715-380 Exit history rule not to affect transitional balancing
adjustment

(1) Subsection (2) appliesif:

(@) an entity (theleaving entity) ceases to be a "subsidiary
member of a *consolidated group at atime (the leaving time);
and

(b) but for the cessation of membership and section 701-40 (the
exit history rule), the "head company of the group would be
subject to a balancing adjustment under item 121 of
Schedule 1 to the Tax Laws Amendment (Taxation of
Financial Arrangements) Act 2008 for an income year ending
after the leaving time.

(2) Despite section 701-40 (the exit history rule), the "head company
of the *consolidated group continues to be subject to the balancing
adjustment for income years ending after the leaving time.

101 Subsection 715-660(1) (after table item 3)
Insert:

3A section 230-180, 230-220, 230-275  Choice about treatment of gainsand
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or 230-350 losses from *Division 230 financial
arrangement

102 Subsection 715-665(1) (after table item 1)
Insert:

1A section 230-180, 230-220, 230-275  Choice about treatment of gainsand
or 230-350 losses from *Division 230 financial
arrangement

103 At the end of Division 719
Add:

How Division 230 appliestoa MEC group

719-850 Election of head company of M EC group of method to
calculate gains and losses from Division 230 financial
arrangement—requirements for financial report

(1) This section applies for the purposes of determining whether the
financial report for an income year of the "head company of a
*MEC group satisfies the requirements for making an election
under any of these provisions:

(a) section 230-180 (fair value method);

(b) section 230-220 (foreign exchange retranslation method);
(c) section 230-275 (hedging financial arrangements method);
(d) section 230-350 (reliance on financial reports method).

(2) Treat the "head company’s financial report for that year as
satisfying those requirementsiif:

(a) tothe extent that the financial arrangements of the group for
that year are taken into account and properly reflected in the
head company’ s financial report for that year—the financial
report for that year of the head company of the group satisfies
those requirements; and

(b) tothe extent that the financial arrangements of the group for
that year are not taken into account and properly reflected in
the head company’s financial report for that year—the
financial report for that year of the *top company of the
group satisfies those requirements.
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104 Section 775-170
Before“This’, insert “(1)”.

105 At the end of section 775-170
Add:

(2) ThisDivision does not apply to a “forex realisation gain or a “forex
realisation loss made by:

(@) a”securitisation vehicle; or
(b) an entity that satisfies the requirements of subsection
820-39(3).
106 Section 775-170
Repeal the section.

107 At the end of section 775-195
Add:

(9) Thefollowing are not entitled to make a choice under this section:
(a) a”securitisation vehicle
(b) an entity that satisfies the requirements of subsection
820-39(3).

108 Subsections 775-195(8) and (9)
Repeal the subsections.

109 At the end of section 960-55
Add:
(4) Despite subsection (1), section 960-50 does not apply for the

purpaoses of working out the assessable income, deductions or tax
offsets of ;

(a) a”securitisation vehicle; or
(b) an entity that satisfies the requirements of subsection
820-39(3).
110 Subsections 960-55(3) and (4)
Repeal the subsections.

111 At the end of section 960-60
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Add:

(6) Thefollowing are not entitled to make a choice under this section:
(a) a”securitisation vehicle
(b) an entity that satisfies the requirements of subsection
820-39(3).

112 Subsections 960-60(5) and (6)
Repeal the subsections.

113 Subsection 995-1(1)
Insert:

Division 230 starting value: the Division 230 starting value of an
asset that is or is part of a *Division 230 financial arrangement
(other than an arrangement to which Subdivision 230-B (accruals
and realisation methods) or Subdivision 230-E (hedging financial
arrangements method) applies) is:

(& if Subdivision 230-C (fair value method) appliesin relation
to the arrangement—the value of the asset according to the
relevant standards mentioned in section 230-195 that apply in
relation to the arrangement; or

(b) if Subdivision 230-D (foreign exchange retranslation
method) applies in relation to the arrangement—the value of
the asset according to the relevant standards mentioned in
section 230-240 that apply in reation to the arrangement; or

(¢) if Subdivision 230-F (rdiance on financial reports method)
appliesin relation to the arrangement—the value of the asset
according to the relevant standards mentioned in
section 230-370 that apply in relation to the arrangement.

114 Subsection 995-1(1) (after paragraph (b) of the definition
of special accrual amount)

Insert:
(ba) Division 230 (other than Subdivision 230-B) of this Act;

Income Tax (Transitional Provisions) Act 1997

115 Subsection 295-390(5) (subparagraph (a)(iii) of the
definition of fixed interest complying ADF)
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After “Income Tax Assessment Act 1936”, insert “(or would be so
included if Division 230 of the Income Tax Assessment Act 1997 did not

apply)”.

New Business Tax System (Taxation of Financial
Arrangements) Act (No. 1) 2003

116 Paragraph 77(1)(b) of Schedule 4

Repeal the paragraph, subgtitute;
(b) for the purposes of working out the assessable income or
allowable deductions of:

(i) an ADI or anon-ADI financial institution (within the
meaning of the Income Tax Assessment Act 1997); or

(if) asecuritisation vehicle (within the meaning of that Act);
or

(iii) an entity that satisfies the requirements of subsection
820-39(3) of that Act;

117 Paragraph 77(1)(b) of Schedule 4
Repeal the paragraph.

Taxation Administration Act 1953

118 Subsection 45-120(2B) in Schedule 1
Repeal the subsection (including the heading), substitute:

Net gains under Division 230 included in instal ment income

(2B) Your instalment income for a period also includes the difference
between:

(@) again (or gains) you make from a *financial arrangement to
the extent to whichiit is (or they are):

(i) assessable under Division 230; and
(i) reasonably attributable to that period; and

(b) aloss (or losses) you make from a *financial arrangement to
the extent to whichiit is (or they are):

(i) alowableto you asadeduction under Division 230; and
(if) reasonably attributable to that period.

140 Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008  No.
2008



EXPOSURE DRAFT

Amendments Schedule 1
Consequential amendments Part 2

Thisis so only if the gain (or gains) referred to in paragraph (a)
exceeds the loss (or losses) referred to in paragraph (b).

Tax Laws Amendment (Taxation of Financial Arrangements) Bill 2008 No. , 2008
141



~

10

11
12

13
14

15
16
17

18
19

20
21
22

23
24

25

26
27
28

29

30
31

EXPOSURE DRAFT

Schedule 1 Amendments
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Part 3—Application and transitional provisions

119 Definitions
In this Part:

financial arrangement amendments means the amendments made by
Parts 1 and 2 of this Schedule.

first applicable income year means the first income year for which the
financial arrangement amendments apply to you under item 98.

lodgment date means the due date for you to lodge an income tax
return.

120 Application of financial arrangement amendments
(income years)

(1) Subject to subitem (2), the financial arrangement amendments
apply to you for income years commencing on or after 1 July 2010.

(2) Thefinancial arrangement amendments apply to you for income
years commencing on or after 1 July 2009 if you elect to have this

subitem apply to you.
Note: For a consolidated group, it isthe head entity that would make the
election.

(3) An €eection under subitem (2) must be made on or before thefirst
lodgment date that occurs on or after the start of the first income
year commencing on or after 1 July 20009.

121 Application of financial arrangement amendments
(financial arrangements)

Future financial arrangements

Q Thefinancial arrangement amendments apply to financial arrangements
that you start to have in thefirst applicable income year or alater
income year.

Existing financial arrangements

2 Thefinancial arrangement amendments apply to all financial
arrangements that:
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3

(4)

(4A)

(4B)

()

(a) you started to have before the start of thefirst applicable
income year; and
(b) you have at the start of that income year;

only if you eect to have this subitem apply to you.

Thefinancial arrangement amendments do not apply under subitem (2)
to afinancial arrangement that arose from a disposal of property
(including a disposal of a capital asset, arevenue asset, a depreciating
asset or trading stock).

An election under subitem (2) must:
() be made on or before the first lodgment date that occurs on or
after the start of thefirst applicable income year; and
(b) be natified to the Commissioner on or before the lodgment
datereferred to in paragraph (a).

If you make an election under subitem (2), treat subsection 230-405(5)
of the Income Tax Assessment Act 1997 as allowing you to make an
election under that subsection that applies to:
(@) inany case—all of the financial arrangements that you start
to have in the income year in which the election is made or a
later income year; or
(b) if you make the election at the sametime as you makethe
election under subitem (2)—all of your financial
arrangements to which the financial arrangements
amendments apply.

If you make an election under subitem (2), treat section 230-137 of the
Income Tax Assessment Act 1997 as allowing you to make an election
under that section that, despite paragraph 230-138(1)(b), appliesto a
financial arrangement that:
(a) you started to have before the start of thefirst applicable
income year; and
(b) you have at the start of that income year.

An election that you make under Subdivision 230-C, 230-D or 230-F of
the Income Tax Assessment Act 1997 extends to financial arrangements
referred to in subitem (2) only if that election is made on or before the
first lodgment date that occurs after the start of the first applicable
income year.
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(6)

(")

(8)

(9)

(10)

An election that you make under Subdivision 230-E of the Income Tax
Assessment Act 1997 extends to a financial arrangement referred toin
subitem (2) only if:
(a) that dection is made on or before the first lodgment date that
occurs after the start of the first applicable income year; and
(b) therequirements of section 230-290 were satisfied in relation
to the arrangement at the time the arrangement was created,
acquired or applied; and
(c) at, or soon after, the time you make the election, you havein
place recordsin relation to the arrangement that satisfy the
requirements of section 230-310 and section 230-315 (other
than subparagraph 230-315(2)(c)(ii)); and
(d) therequirements of section 230-320 have been satisfied at all
times since the arrangement was created, acquired or applied
for the purpose of hedging arisk in relation to a hedged item.

To avoid doubt, subsection 230-270(4) does not apply to a financial
arrangement that you started to have before the start of the first
applicable income year and that you have at the start of that income
year.

To avoid doubt, the eection referred to in subitem (5) or (6) appliesto
the financial arrangements referred to in subitem (2) even though you
started to have the arrangements before the dection is made.

If you make an election under subitem (2), balancing adjustments must
be made under subitem (10).

Use the following method statement to make the balancing adjustments
under this subitem:

Balancing adjustment method statement

Sepl. Work out thetotal of all the amounts that relate to the
financial arrangements and that would have been
included in your assessable income if Division 230 of the
Income Tax Assessment Act 1997 had applied to gains
and losses from the arrangements from the time when
you started to have them: the result is the notional
assessable amount.
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Sep 2. Work out thetotal of all the amounts that relate to the
financial arrangements and that would have been
allowableto you as deductions if that Division had
applied to gains and losses from the arrangements from
the time when you started to have them: theresult is the
notional deductible amount.

Sep 3. Work out thetotal of all the amounts that relate to the
financial arrangements and have been included in your
assessable income from the time when you started to
have them: theresult is the actual assessed amount.

Sep 4. Work out thetotal of all the amounts that relate to the
financial arrangements and that have been allowable as
deductions for you from the time when you started to
have them: the result is the actual deducted amount.

Sep 5. Add the notional assessable amount to the actual
deducted amount: the result is the step 5 amount.

Sep 6. Add the actual assessed amount to the notional deductible
amount: the result is the step 6 amount.

Sep 7. Comparethe step 5 amount with the step 6 amount. If the
step 5 amount exceeds the step 6 amount, the excessis
included in your assessable income as a balancing
adjustment. If the step 6 amount exceeds the step 5
amount, the excess is allowable as a deduction as a
balancing adjustment. If the step 5 amount and the step 6
amount are equal thereis no balancing adjustment.

(11 If:
(2 anamount isrecorded in a deferred tax asset account in
accordance with:

(i) accounting standard AASB 112 (or another accounting
standard prescribed by the regulations for the purposes
of this paragraph); or

(ii) if that standard does not apply to the preparation of your
financial reports—a comparable accounting standard
that applies to the preparation of your financial reports
under aforeign law;
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immediately before the start of thefirst applicable income
year; and
(b) thewhole or apart of that amount (the attributable

assessable amount) is attributable to a financial arrangement
referred to in subitem (2); and

(ba) the method of relying on financial reports provided for in
Subdivision 230-F applies to take account of a gain or loss
you make from the financial arrangement;

the following provisions have effect:

(c) thefinancial arrangement isto be disregarded for the
purposes of steps 1 to 4 of the method statement in
subitem (10); and

(d) the attributable assessable amount is to be reduced to the
extent to which it represents unused tax credits and then
grossed up under subitem (13); and

(e) thestep 6 amount is to be increased by the amount obtained
under paragraph (d).

(12) If:
() anamount isrecorded in a deferred tax liability account in
accordance with:

(i) accounting standard AASB 112 (or another accounting
standard prescribed by the regulations for the purposes
of this paragraph); or

(ii) if that standard does not apply to the preparation of your
financial reports—a comparable accounting standard
that applies to the preparation of your financial reports
under aforeign law;

immediately before the start of thefirst applicable income
year; and
(b) thewhole or apart of that amount (the attributable

deductible amount) is attributable to a financial arrangement
referred to in subitem (2); and

(ba) the method of relying on financial reports provided for in
Subdivision 230-F applies to take account of a gain or loss
you make from the financial arrangement;

the following provisions have effect:

(c) thefinancial arrangement isto be disregarded for the
purposes of steps 1 to 4 of the method statement in
subitem (10);
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(13)

(14)

(15)

(16)

(d) the attributable deductible amount is to be reduced to the
extent to which it represents unused tax credits and then
grossed up under subitem (13);

(e) thestep 5 amount isto be increased by the amount obtained
under paragraph (d).

An amount is to be grossed up for the purposes of subitems (11) and
(12) by multiplying the amount by:

1

Tax rate taken into account in working out
the attributabl e assessable amount or
attributable deductible amount

A balancing adjustment under subitem (10) is to be spread evenly over
thefirst applicableincome year and the next 3 income years.

In applying steps 1 and 2 in the method statement in subitem (10) to
financial arrangements, assume that any election that extends to the
arrangements under subitem (5) had applied to those financial
arrangements from the time when you started to have them.

In applying section 121EH of the Income Tax Assessment Act 1936,
disregard any balancing adjustment under subitem (10).
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