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5 See, e.g. FOS Terms of Reference at [1.2]; Superannuation (Resolution of Complaints) Act 1993 (Cth), 
s 11. 
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LAST RESORT COMPENSTION SCHEME 

1. This note is prepared for the Financial Services Council (FSC). 

2. In its Interim Report delivered in December 2016, the expert panel appointed by 

government 

complaints framework (the EDR Review) made the following observation: 

The Panel is of the view that there is considerable merit in introducing an 
industry-funded compensation scheme of last resort.1 

The FSC has asked me to comment on this observation. 

3. There have been ongoing discussions in Australia over several years about the need to 

implement a last resort compensation scheme for the financial sector.  These include, 

in relation to financial services,2 the 2012 report by Mr Richard St John on 

compensation arrangements for consumers of financial services,3 and the updated 

proposal by the Financial Ombudsman Scheme (FOS) for a financial services 

compensation scheme issued in May 2015.4  Mr St John concluded in 2012 that it would 

-productive, to introduce a last resort 

reached a different view.   

4. I have not been asked to make recommendations on the various design options for a last 

resort compensation scheme that have been canvassed in discussions.  Instead, my focus 

is on the public interest arguments for and against having such a scheme at all.  

However, my task still requires some working assumptions about the parameters and 

features that such a scheme might eventually have.  The working assumptions in 

paragraph 6 are put forward only for the purposes of these comments, and remain open 

for debate if a scheme is to proceed.  

5. My overall conclusion is that the public interest case for introducing such a scheme has 

not yet been made.  Like Mr St John I am concerned that such a scheme, while clearly 

                                                 
1 Australian Government, The Treasury Interim Report - Review of the financial system external dispute 
resolution and complaints framework, 6 December 2016, Ch 7.   
2 
services and credit  see for example the reference to statutory obligations of both Australian financial 
services licensees and credit licensees in its footnote 6 on p 166.   
3 Australian Government, Richard St John Compensation arrangements for consumers of financial services, 
April 2016 (St John Review). 
4 Financial Ombudsman Scheme, Updated Proposal to Establish a Financial Services Compensation Scheme, 
May 2015 (FOS Proposal). 



 

2 
 

of benefit to individual consumers who are adversely affected (often very significantly) 

by reducing incentive for stringent regulation or rigorous administration of the 
5  For the reasons set out below, I conclude that Australian 

consumers would be better served at this stage by more effective regulation directed at 

both institution risk and compliance risk in the sector.   

Assumptions about scheme features 

6. My working assumptions about the type of scheme are as follows:   

(a) The policy rationale for (and therefore coverage of) such a scheme is linked to 

the existing statutory requirements 

arrangements in place to compensate consumers where losses arise following a 
6   

(b) Accordingly, it covers any Australian financial services (AFS) licensee that 

provides a financial service to a retail client,7 and any credit licensee.8 

(c) Its purpose is to ensure that, if a competent body9 has ordered that an eligible 

claimant10 is entitled to compensation for breach of the financial services or 

credit laws11 by a licensee, the claimant is not left out-of-pocket because the 

licensee is unavailable or unable to pay.12  As such, it underpins the financial 

                                                 
5 St John Review at [7.43]. 
6 EDR Review at [7.6].  Note that consumer credit activities are not covered by the UK Financial Services 
Compensation Scheme (FSCS) and it is not proposed to extend coverage to this part of the UK financial 
sector:  see Financial Conduct Authority, Reviewing the funding of the Financial Services Compensation 
Scheme  Consultation Paper 16/42, December 2016 (UK FSCS Review) at [9.2]. 
7 Section 912B of the Corporations Act 2001 
are as defined in Pt 7.1 of the Corporations Act, not Pt 2 of the Australian Securities and Investments 
Commission Act 2001 (Cth) (ASIC Act).     
8 Section 48 of National Consumer Credit Protection Act 2009 (Cth) (National Credit Act).  
9 That is, a court, a tribunal or an ASIC-approved external dispute resolution (EDR) scheme.  This assumes 
that the barriers to customers accessing EDR where the licensee has been removed from membership will be 
addressed.  In this regard, see the useful comments in the FOS Proposal, p 8.  
10 
of financial services) is provided in s 12BC of the ASIC Act.  But for these purposes I will assume, given the 
broader trajectory of reform in this area, that eligible claimants might also include small businesses, retail 

ale 
clients (for example, trustees of self-managed superannuation funds (SMSF) with balances under a designated 
threshold).     
11 That is, Ch 7 of the Corporations Act or the National Credit Code.   
12 For example, because it has disappeared or is insolvent. 
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existing dispute resolution and compensation arrangements and is not 

a substitute for them.   

(d) It does not respond in respect of compensation payable by an unlicensed person.  

It is not intended to, and does not, protect claimants against investment risk.13  

It is not available in respect of unpaid compensation orders arising out of 

conduct by a licensee that does not involve a breach of the financial services or 

credit laws.14  Further, it does not cover claims arising out of the operation by a 

responsible entity of a registered managed investment scheme.15   

(e) It allows the claimant to recover a percentage of the total amount of 

compensation owed, up to a specified maximum amount for each claim.16     

(f) To access the scheme, the claimant must establish that they have first taken all 

reasonable steps to recover from the licensee.  It is not available to a claimant 

who is entitled to recover under another last resort scheme.17  

(g) The scheme is funded by levies imposed on licensees.  It is divided into 

divisions depending on the nature of the services provided, with different levies 

for different divisions.   

(h) The scheme is established and operated along broadly similar lines to the 

National Guarantee Fund.18   

                                                 
13 
have a claim against a licensee by reason only of the failure of the product or poor investment performance, 
other than any rights they may have as creditors in the insolvency of a product issuer.  Losses suffered by 
consumers upon the failure or poor performance of an investment in which they have put their money are not 
in themselves compensable now and would not be compensable under a last resort 

 
14 That is, where a licensee has provided a financial service or engaged in a credit activity without complying 
with the applicable statutory standards.  This would not include situations where there has been a breach of a 
voluntary code or where an EDR scheme has decided that the payment of compensation is fair despite the 
licensee having apparently complied with the law. 
15 There are sound policy reasons why claims of this kind might be excluded, and I have assumed for present 
purposes that a scheme would not cover them.  The current FOS terms of reference exclude disputes relating 
to the management of a scheme or fund as a whole.  Similarly, the Superannuation Complaints Tribunal 
cannot deal with a complaint that relates to the management of a fund as a whole:  s 14(6) of the 
Superannuation (Resolution of Complaints) Act 1993) (Cth).  But note the discussion of coverage of fund 
management and collective investment schemes in the UK FSCS Review at [9.22]  [9.27]. 
16 The maximum amount would likely reflect the maximum amount of compensation that could be ordered 
by an EDR scheme.  It is proposed that current limits be increased:  see EDR Review at [5.46]  [5.49].  
17 That is, under Pt 23 of the Superannuation (Industry Supervision) Act 1993 (Cth) (SIS Act), the Financial 
Claims Scheme or the National Guarantee Fund.   
18 See Div 4, Pt 7.5 of the Corporations Act.   
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7. As at January 2017, there are 5,778 AFS licensees of which 4,211 are authorised to 

provide financial services to retail clients.19  There are 5,710 credit licensees.20 

Policy considerations 

8. Those arguing in favour of a compensation scheme of last resort point to the negative 

impact that unpaid compensation has on the individual consumer and the broader 

financial system.21 Those opposed generally express concerns about cost, inequity, 

impact on competition and innovation, and moral hazard.  There are also challenges in 

devising a robust funding model. 

9. Another important consideration is the proper relationship between what is sometimes 

described as 

licensees to have adequate compensation arrangements under s 912B of the 

Corporations Act and s 48 of the National Credit Act) and a last resort scheme. 

10. Finally, a scheme that is industry-funded raises concerns about the respective roles of 

the industry  which in this case is not a profession  and its regulator the Australian 

Securities and Investments Commission (ASIC) in mitigating the risk of claims against 

the scheme.   

11. I consider these issues below. 

Negative impacts of unpaid compensation 

12. There is no doubt that being unable to recover compensation to which they are entitled 

hurts the individuals affected.  For that affected individual, the question of whether 

failure by licensees to pay compensation is an isolated or widespread occurrence across 

the sector (see paragraph 21 below) is irrelevant.   

13. This impact on individual customers matters, particularly in circumstance where they 

are not otherwise financially resilient.22    

14. Although we often talk about individuals who deal with financial services and credit 

 , they are now arguably a special class.  Since 

                                                 
19 https://www.data.gov.au/dataset/asic-afs-licensee.  The ASIC Annual Report 2015-16 says at p 19 that 
3,690 licensees are authorised to provide personal financial product advice.   
20 https://www.data.gov.au/dataset/asic-credit-licensee. 
21 EDR Review at [5.85]. 
22 For example, in retirement.   
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 steadily increased.  Shifts in government policy and social mores have 

meant that members of the middle class are now expected to purchase their future 

financial security in the market.23  This is a qualitatively different category of customers 

from those with discretionary funds available who (perhaps imprudently) risk it in 

speculative investments instead of, say, at the racetrack or the casino.  Over the same 

time, the range of financial products and services available in the Australian retail 

market, and their inherent complexity, has grown rapidly.  The growth of shadow 

-

now available much more freely, and to a wider group of people and businesses, than 

before  including those whose long-term prosperity will predictably be permanently 

damaged by debt spiral.   

15. Recent studies in behavioural economics suggest that many consumers, even if they 

want to engage with complex financial choices, are not very good at them.24  Financial 

literacy across the community is generally quite low.25  The policy response by 

government is often to steer consumers towards regulated advisers to assist them, 

however a combination of conflicts of interest, lack of competence and poor practice in 

the adviser community  in both large and small licensees  has meant that many 

consumers have not been well served by this approach.26     

                                                 
23 That is, an adequate income in retirement, or for them or their family in the event of death, disability or 
illness that is above the minimum safety net provided by the social security system.       
24 For a useful summary of the literature, see Financial Conduct Authority, Occasional Paper No. 1 - Applying 
behavioural economics at the Financial Conduct Authority, April 2013. 
25 Australian] population is vulnerable in regard to financial knowledge and 

Connolly C, Marjolin A, Salignac F and Ho K (2016) Financial Resilience in Australia 2015, Centre for 
Social Impact, UNSW Australia, for National Australia Bank at p 9.  For a useful list of resources on 
measuring financial literacy, see http://www.financialliteracy.gov.au/research-and-evaluation/australian-
research-and-evaluation.  
26 ASIC from time to time conducts reviews of the quality of advice provided to retail clients by financial 
services licensees and their representatives.  While the methodology used in these reviews may be challenged, 
if the results are even broadly indicative they reflect badly on the both the industry and the regulator.  ASIC 
Report 413 - Review of retail life insurance advice more than one-third (37%) 
received life insurance advice that failed to comply with the law  (at [151]) and that where the adviser received 
an up-front commission (the dominant remuneration structure in the industry), the fail rate was 45%.  ASIC 
Report 377 - Review of advice on retail structured products, December 2013, found that only one-half of the 
advice given complied with the (then) reasonable basis requirement in the Corporations Act (at [38]); here 
the problem was not so much conflict of interest as the fact that the advisers themselves did not understand 
the products.  ASIC Report 337 - SMSFs: Improving the quality of advice given to investors, April 2013, 

That is, the SMSF trustees actually benefited from the advice in only 1.3% of cases reviewed, and in 28.4% 
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16. In this context, we need to decide as a community whether it is fair that an individual 

consumer should be left to bear the loss when they are entitled to compensation but they 

cannot recover it, or whether others ought to contribute to cover at least part of the 

amount owed in these circumstances.  (I consider the question of who those others 

might be at paragraph 36 below.)   

17. No regulatory system, however intense, can ever eliminate all institution risk27 in the 

financial sector, even prudential regulation.28  The problem to which the proposed last 

resort scheme would respond arises because a consumer has dealt with a licensed entity 

that is subject to a regulatory requirement to have arrangements for compensating its 

clients for loss or damage resulting from breaches of the law but those arrangements 

are not, in the event, adequate.  If the risk of loss remains entirely with the consumer, 

then a rational consumer would investigate the financial strength of a licensee before 

dealing with it, and choose to deal with well-resourced licensees only.  The fairness 

question turns in part on whether we ought to expect and empower consumers to choose 

between licensees on this basis.  In this regard, it is important to note that there is no 

reason to suppose that a consumer will necessarily get a higher quality service from a 

better resourced licensee  in fact the reverse may well be true.29 

18. Aside from the impact on the individual consumers involved, unpaid compensation is 

said to harm the financial system because it leads of a loss of consumer trust and 

confidence in that system.  This claim is harder to substantiate.  First, the number of 

                                                 
of cases the advice did not comply with [the suitability requirement in] s 945A of the Corporations Act
and resulted in the investor being worse off after having received the advice [64]).  ASIC Report 279 - 
Shadow shopping of retirement advice, March 2012, found that the advice given was poor in 39% of cases, 

-complying 
advice in that it failed to meet the (then) suitability requirement in s 945A of the Corporations Act.  Even in 

many of the advice examples that were rated as adequate had good 
elements, but the overall advice generally fell short of being good because of a key problem with the 
r [20], emphasis added).  See also, Parliamentary Joint Committee on 
Corporations and Financial Services Inquiry into financial products and services in Australia, November 
2009; Parliamentary Joint Committee on Corporations and Financial Services Inquiry into the Collapse of 
Trio Capital, May 2012; Senate Economics Reference Committee Final Report: Performance of the 
Australian Securities and Investments Commission, June 2014; Senate Economics Reference Committee 
Agribusiness managed investment schemes  bitter harvest, March 2016. 
27 Institution risk refers the risk that a regulated entity will not be around to discharge its obligations:  see 
Australian Law Reform Commission and Company and Securities Advisory Committee Report 65  
Collective Investments:  Other P , May 1991, p 2.   
28 Hence the need for last resort schemes under the Financial Claims Scheme and Pt 23 of the SIS Act. 
29 A last resort scheme responds at the point of intersection of two failures.  The first is a failure by a licensee 
to meet its statutory performance obligations in the provision of a regulated service, giving rise to a liability 
to pay compensation.  The second is a failure by the licensee to have sufficient financial resources available 

should not be assumed that the two are always related.   
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individuals directly affected by the absence of a last resort scheme each year is quite 

small and whether their experience is widely known (and therefore germane to overall 

community confidence) is not clear.  This is discussed in paragraph 21.  Secondly, there 

is good reason to believe that any lack of confidence in the financial system since the 

global financial crisis is more likely to have resulted either from questionable behaviour 

by large, well-resourced financial institutions or from losses resulting from the collapse 

of investment schemes (like the agribusiness schemes) that would not be compensable 

in any event.  This is discussed in paragraph 22 below.     

19. 

confidence in the financial system and this is due, at least in part, to the issue of 
30   This comment is worth unpacking.  First, 

consumer behaviour suggests the opposite  

products and services is rising rapidly and the market share of major financial 

institutions is also rising.  It might be more accurate to say that consumer sentiment 

towards the financial sector is negative, which is different from saying that consumers 

lack confidence in the financial system itself.  What they probably lack is a belief that 

financial institutions as a group deal with customers fairly (this might explain their 

reticence to change from one financial institution to another even in the face of 

compelling evidence that a financial institution dealt inappropriately or unfairly with 

egulatory or dispute resolution 

systems can and should deliver for individual consumers when they have had a poor 

outcome is also likely to be a significant contributor to community dissatisfaction. 

Finally, the wider political climate at present is also highly corrosive to trust in 

institutions and the rule of law; whether this is a cause or effect of general consumer 

distrust in the financial sector remains to be seen.    

20. 

three stated strategic priorities.  But what 

really matters is warranted trust and confidence.  As the global financial crisis 

demonstrated, there is nothing to be gained from encouraging people to have trust and 

confidence in a system that does not deserve it.  It might increase the size and 

profitability of the financial sector over the short term but this is not a desirable end in 

                                                 
30 EDR Review at [7.2].   
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itself, particularly if reversals result in losses being borne by those least able to absorb 

them, or socialised.  A

policy should be primarily on the degree of efficiency, resilience and fairness the 

system achieves in facilitating economic activity, rather than on its size or direct 

contribution (such as through wages and profits) to the economy . 31   

21. While the impact of uncompensated losses is important for the individual consumers 

affected, it is not clear that the problem is significant at a system-wide level.  (Indeed, 

if it were this would indicate a more fundamental problem with the relevant licensing 

regimes or their administration by ASIC.)  In trying to quantify the size of the problem 

in 2012, Mr St John said at [7.28 ASIC and FOS say that a number of small 

and medium sized licensees are likely to be wound up each year with outstanding 

liabilities running to several million dollars.  On this basis it appears that the incidence 

of claims where consumers cannot recover compensation to which they are entitled is 

The estimates provided by FOS and 

the Credit and Investments Ombudsman (CIO) in 2016 as to the scale of the problem 

were consistent with this finding.  However, it is correct to point out (as ASIC did in its 

and those whose dispute was closed early as there was no reasonable prospect of any 

compensation order being satisfied´.32 

22. The fact that compensable losses are going uncompensated might be expected to impact 

on consumer confidence in the financial system if they were widespread or well-

publicised.  Neither seems to be the case.  What may have contributed to negative 

consumer sentiment towards the financial system are reports of poor behaviour by well-

resourced financial institutions, or the spate of large (but not necessarily compensable) 

investment losses suffered by investors in certain sectors during and after the global 

financial crisis.  

Cost, inequity, competition and moral hazard 

23. The first objection to a last resort scheme is usually cost  that it will be costly and that 

those costs will be passed onto consumers.  There is no doubt that there would be costs 

                                                 
31 Financial System Inquiry, Final Report, November 2014, p 3. 
32 EDR Review at [7.3] - [7.5].   
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involved and careful modelling (including having regard to the experience of the 

Financial Services Compensation Scheme (FSCS) over the last 15 years) will be 

required.  Cost can, to a significant degree, be controlled by the design of the scheme, 

for example by imposing an upper limit on total claims against a single failed licensee. 

24. Another objection relates to the inequity inherent in such a scheme.  The issue here is 

that, as with any last resort compensation scheme, it requires adequately-resourced 

make available 

clients of other licensees

failure and could do nothing to prevent it. (I return to this latter point in paragraph 37 

below.)   This is manifestly inequitable.  In the face of that inequity a scheme like this 

can only be justified on other grounds.  Two suggest themselves.  The first is that all 

licensees benefit indirectly from increased consumer confidence in the sector as a 

whole.  The second is that a licence is a privilege, conferred by the state, that allows 

financial firms to profit from providing rationed services and therefore it is legitimate 

for the community to expect some contribution to the public good in return for that 

privilege.  Where industry-funded compensation schemes exist, it appears to be that 

some combination of these two grounds is used to justify it.    

25. A third objection relates to the stifling effect of such a scheme on competition and 

innovation.  The concern is that smaller firms and start-up businesses may be unable or 

unwilling to absorb the cost of the necessary levies and may be deterred from entering 

the sector. 

26. The fourth is a concern about moral hazard.  Moral hazard describes the risk to insurers 

that insureds will change their behaviour once they have insurance, either by taking less 

care or incurring larger losses than they would have if they were uninsured.  In the 

present context, moral hazard arising out of the existence of a last resort compensation 

scheme might manifest itself in different ways.  For example, a consumer might be less 

diligent in checking compliance history or financial standing before choosing a licensee 

than would otherwise be the case.  An aggrieved customer may not pursue a defaulting 

licensee as aggressively as they would otherwise. A licensee in financial difficulty 

might worry less about trying to salvage its position if it knows that its customers will 

not be left entirely out-of-pocket.  A decision-maker might be more inclined to award 
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ASIC may decide to set lower thresholds or be less 

statutory obligations in relation to compensation arrangements. 

27. These concerns about moral hazard are the reason why, among other things, last resort 

schemes usually allow for a claimant to recover only part of the compensation that the 

defaulting licensee had been ordered to pay.  This may go part of the way to addressing 

the issue, but it not an entire answer.   

28. , expressed at [7.43] was that  last resort scheme would have the 

effect of imposing on better capitalised and/or more responsibly managed licensees the 

cost of bailing out the obligations of failed licensees. It would not work to improve the 

standards of licensee behaviour or motivate a greater acceptance by licensees of 

responsibility for the consequences of their own conduct. It could well introduce an 

element of regulatory moral hazard by reducing incentive for stringent regulation or 

 

Funding 

29. Last resort schemes also face challenges in building a sustainable funding base.  In its 

Consultation Paper on the funding of the FSCS released in December 2016, the 

Financial Conduct Authority points to the volatility in the levies payable by financial 

firms covered by that scheme.33  Part of the difficulty is that firms cannot anticipate and 

plan for likely losses, which can be affected by general market conditions and by legal 

and regulatory changes.34  In schemes that are post-funded, levies are likely to increase  

in circumstances the financial sector as a whole is under pressure, which may impact 

disproportionately on smaller firms.     

Relationship between the first-tier protections and a last resort scheme 

30. I now turn to consider the relationship between the first-tier protections against 

institution risk contained in s 912B of the Corporations Act and s 48 of the National 

Credit Act, and a last resort compensation scheme. 

31. When he recommended against introducing a last resort compensation scheme for 

financial services in 2012, Mr St John did so on the basis that it would be inappropriate 

                                                 
33 UK FSCS Review, Ch 7.   
34 
and distributors:  see http://kmo ministers.treasury.gov.au/media-release/111-2016. 
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and possibly counter-productive to do so.  His significant concern was that the first-tier 

protections in place at that time were either not sufficient, or were not being adequately 

enforced by ASIC.  He goes on to say at [7.44] that: 

What has stood out in this review is the relatively light-handed nature of the 
primary level of regulation designed to put financial advisers and other licensees 
in a position to meet their own obligations to consumers. It is not tight enough 
in my view to provide an appropriate filter to limit the instances in which 
consumers are unable to recover compensation and for which it might be 
reasonable to look to other licensees to meet the cost. 

32. This point is well made.  Despite his clear findings, ASIC has not changed its practices 

on the first-tier protections.  Its Regulatory Guide 126 Compensation and insurance 

arrangements for AFS licensees (December 2010) and Regulatory Guide 210 

Compensation and insurance arrangements for credit licensees (March 2010) were not 

updated to reflect the recommendations in the St John Report.   

33. In its Report 459 Professional indemnity insurance market for AFS licensees providing 

financial product advice in December 2015, ASIC said at [78]  [79]: 

We consider that no amount of tightening the existing PI insurance requirements 
would be sufficient to deal with the issue of uncompensated loss. From our 
discussions with insurers in the past, it is clear that they would not be willing to 
write cover that indemnified advice licensees for all liability to retail clients.  

In addition, we note that increasing capital adequacy requirements to the extent 
needed to cover all retail client losses may place an unreasonable burden on 
advice licensees, especially small advice licensees. 

34. These comments suggest that the nature of professional indemnity insurance or the 

place it occupies in the model is not well understood.  Insurance will not and is not 

intended to indemnify licensees for all liability to retail clients.  Its function is to reduce 

the institution risk in the sector to an appropriate level before asking others to take up 

the residue.  licensees should be required to 

hold insurance that reflects the guidelines required by the Professional Standards 

Council, including in relation to run-off cover.35  ASIC should instigate a formal 

process for ensuring that licensees hold current cover when required  a task that is 

                                                 
35 See Professional Standards Councils Policy Statement on Professional Indemnity Insurance, available at 
http://www.psc.gov.au/sites/default/files/Professional%20Indemnity%20Insurance.pdf.   
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routinely undertaken by law societies, bar associations, and professional accounting 

bodies.36  

35. There is no clear evidence that the community benefits from allowing undercapitalised 

or under-insured licensees to operate.  Any compensation provided under a last resort 

scheme will be limited.  For the reasons pointed out in paragraph 14 above, the 

community is now much more exposed to risks in financial services and credit than it 

was when current policy settings were adopted and Mr St John makes a compelling 

argument, following a thorough review of the evidence, that there is a need to raise the 

bar.  To do so will clearly have implications for competition and innovation, as higher 

standards operate as a barrier to entry.  But the task of the regulator is to make an 

informed assessment that balances these considerations against consumer safety.   

Industry funding and the role of ASIC  

36. The model mentioned by the EDR Review is for a scheme funded by levies on industry.  

The possible justifications for this approach are set out in paragraph 24.  Other 

approaches are possible.  A scheme could, for example, be funded by a levy on financial 

assets or transactions (that is, ultimately paid for by clients, like the last resort scheme 

under Pt 23 of the SIS Act)37 or provided by government (like the Fair Entitlements 

Guarantee covering unpaid wages in insolvency).   

37. My final observations relate specifically to this question of industry funding.  In an 

industry-funded scheme, all industry participants are asked to carry the institution risk 

of the weakest firms.  In professions, professional bodies have a measure of control 

over who is admitted to practise and can support and enforce professional standards 

(including of competence and probity) to help them manage the risk associated with 

such a scheme between themselves.  This is not the case in the financial services sector 

in Australia.  Instead the industry is open to anyone who meets the low threshold 

currently set by ASIC. Further, unlike professional advisers like lawyers and 

                                                 
36 ing clients and regulating 

40 UNSW Law Journal (forthcoming). 
37 The cost of providing financial assistance under Part 23 is recouped through an industry levy imposed on 
regulated superannuation entities eligible for financial assistance.  This is done under s 6 of the 
Superannuation (Financial Assistance Levy) Act 1993 (Cth). Therefore, the cost is borne ultimately by those 
other superannuation fund members, not by the government or the trustees.   
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accountants, financial services providers are not currently covered by the legislative 

professional standards schemes that limit liability for professional failure.38  

38. If a last resort compensation scheme is required to pay compensation in circumstances 

where institution risk has not been appropriately monitored by ASIC  for example, 

where professional indemnity insurance would have responded had it been maintained 

  the consequences of that regulatory failure are being 

borne by others in the industry even though they are not in a position to prevent that 

failure.    

39. I pointed out above that a last resort compensation scheme operates at the intersection 

of two failures by a licensee  a compliance failure (giving rise to the liability to pay 

compensation) and an institution failure (that gives rise to inability to discharge that 

liability).  We are also not yet at the point where compliance risk is sufficiently managed 

across the general population of licensees for a scheme to be adopted.  Three important 

changes are indicated.  First, the reforms to improve the competence and 

professionalism of advisers announced by the government, but not currently due to be 

fully implemented until 2024, should be finalised.39 Secondly, changes to the legislative 

breach reporting framework should be made to encourage and assist licensees to report 
40  Thirdly, the problems 

created by conflicted remuneration where it remains in the sector should be addressed. 

Professor Pamela Hanrahan 

Sydney, 2 February 2017. 

                                                 
38 Including under Civil Law (Wrongs) Act 2002 (ACT); Professional Standards Act 1994 (NSW); 
Professional Standards Act 2004 (NT); Professional Standards Act 2004 (Qld); Professional Standards Act 
2004 (SA); Professional Standards Act 2005 (Tas); Professional Standards Act 2003 (Vic); Professional 
Standards Act 1997 (WA); Treasury Legislation Amendment (Professional Standards) Act 2004 (Cth); the 
ASIC Act; and the Corporations Act.   
39 See http://kmo ministers.treasury.gov.au/media-release/094-2016.  
40 This could be done by requiring licensees to report to ASIC when they believe on reasonable grounds that 
a representative is not a fit and proper person, with the benefit of qualified privilege.   
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response to FOS if the dispute is not resolved.

Where appropriate, we try to 
resolve the dispute through 
negotiation or conciliation and 
early guidance.

 4-5 weeks

We provide a preliminary view 
on the merits of the dispute.

 3 weeks
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Applicant lodges a  
dispute with FOS

Is it a low-value  
and simple dispute?

Does the situation primarily involve financial difficulty?

Standard and Complex

Financial Difficulty

Fast Track

An Adjudicator is involved 
early in the process. 

We review the information 
and try to resolve the 
dispute through a joint 
conference call or separate 
calls by an Adjudicator 
to both parties, where a 
preliminary view is provided.

 4 weeks

A tailored process, 
characterised by regular 
over-the-phone engagement. 
We will work with both parties 
to resolve the dispute in the 
most appropriate method: 
negotiation, conciliation or case 
assessment. If the dispute is 
unresolved, we will provide a 
preliminary view.

 3-6 weeks

These are average expected timeframes.

* A single case worker will manage the dispute wherever possible.

** A financial services provider is bound by a Determination if an applicant accepts it.

An Adjudicator  makes a 

Determination**.

 2 weeks

Ombudsman  or Panel

reviews the dispute and  

makes a Determination**.

 4 weeks

An Ombudsman  reviews 

the dispute and makes a 

Determination**.

 4 weeks

 NO

 NO

FOS dispute resolution process
(starting 1 July 2015) 
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2

3

YES

YES

YES
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d
ay

sWe refer the dispute to the FSP.

The FSP has 21 days to resolve the dispute 
directly with the applicant and provide its EDR 
response to FOS if the dispute is not resolved.

 NO
Has the FSP had an opportunity to 

complete its IDR process?

We cannot proceed 
with the dispute.

Is the dispute within FOS’s 
Terms of Reference?

 NO

YES


