
 

 

 

3 February 2017 

By email to: EDRreview@treasury.gov.au  
 
EDR Review Secretariat 
Financial System Division 
Markets Group 
The Treasury  
Langton Crescent  
PARKES ACT 2600 
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Executive Summary 

Consumer advocates welcome the Interim Report. We commend the Panel's focus on 
enhancing the existing external dispute resolution (EDR) framework and for extending the 
benefits of EDR to superannuation customers. The integrated package of reforms proposed 
in the Interim Report will significantly improve dispute resolution in the financial system. 

Contributors to this submission have supported and represented thousands of consumers in 
disputes with financial services providers and superannuation funds over many years. This 
includes extensive experience with the Financial Ombudsman Service (FOS), Credit and 
Investments Ombudsman (CIO) and the Superannuation Complaints Tribunal (SCT). The 
EDR Review is an important opportunity to address shortcomings in consumer protection in 
financial services that have been exposed in a number of inquiries and scandals in recent 
years.  

Our primary position remains that the best framework for dispute resolution in the financial 
system is a single industry ombudsman scheme for all disputes, including superannuation 
disputes. In our view, the best way to achieve this is to integrate the SCT and CIO into FOS, 
rather than creating two new schemes. 

Nevertheless, we strongly support Draft Recommendation 1. Consumer advocates agree with 
the Panel that moving to a single industry ombudsman scheme for all financial, credit and 
investment disputes will have substantial benefits relative to the status quo.  

Similarly, we strongly support the transition of the SCT to an industry ombudsman scheme. 
We agree with the Panel that the long-standing problems with the SCT cannot be fully resolved 
within a statutory tribunal structure, even with reforms to its funding and governance. 
Superannuation customers should not have to wait any longer to access the free, fair, fast, 
and accessible dispute resolution that can be offered by an industry ombudsman scheme. 

The two new industry ombudsman schemes should, as far as possible, be linked from the 
outset to ensure consistency of approach and a smooth eventual merger. We encourage the 
Panel to mandate concrete steps for an eventual merger of the two new ombudsman 
schemes. 

We also strongly support panel's finding that competition between ombudsman schemes is 
not appropriate and does not lead to improved consumer outcomes. Our detailed response to 
arguments in favour of competition between ombudsman schemes is available at Appendix 
B. 

Consumer advocates strongly endorse the Panel's view that an additional statutory tribunal is 
not necessary in light of the integrated package of reforms proposed in the Interim Report. 

Our submission makes a number of recommendations to improve consumer outcomes in the 
new industry ombudsman schemes. To resolve existing gaps, EDR coverage should be 
extended to lending for small business and investment purposes, debt agreement 
administrators and debt management firms. We strongly support the draft recommendations 
to increase the monetary limits and compensation caps, and recommended a general claim 
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limit and compensation cap of $2 million. To improve efficacy, we recommend that the 
ombudsman schemes have additional powers to: 

 require mandatory discovery and open exchange of information between the parties; 
 award fair compensation for loss and damage, including non-financial loss; 
 award penalties that are a multiple of losses; 
 award greater penalties for breaches of responsible lending; 
 waive a consumer's debt in circumstances of long-term financial hardship; and 
 direct a financial firm to take reasonable steps, enforceable by injunction. 

Importantly, we recommend that the new schemes undertake a review of decision-making 
models to ensure that the decision-making is fair and appropriate at all stages of a dispute. 
One of the great advantages of the industry ombudsman model over the adversarial approach 
of courts and tribunals is its ability to investigate a person's complaint, particularly in light of 
the power imbalance that exists between unrepresented consumers and financial firms, which 
generally have access to specialised staff and legal advice. Thus, it is important that the new 
ombudsman schemes are staffed by skilled staff at all stages of case management and 
investigate all apparent claims, rather than taking a narrow approach to the definition of a 
dispute. 

ndation that financial firms 
report on internal dispute resolution (IDR).  We agree with the Panel's that inadequate data 
means that it is difficult to assess the effectiveness of dispute resolution is and whether it is 
improving over time. Casework agencies report that internal dispute resolution is highly 
variable between financial firms. Firms should be required to report a range of IDR metrics 
and use comparable data, including the definition of complaint in the international complaints-
handling guideline. For IDR reporting to be useful, it is imperative that data is comparable. 

A last resort compensation scheme must be established to remedy uncompensated losses 
and build trust and confidence in the financial sector. A series of financial scandals have left 
many Australians out of pocket and in some cases, resulted in the loss of the family home or 
a secure retirement. Scandals have not just occurred in relation to financial advice; many 
people have suffered loss that has gone unremedied from the mis-selling of complicated 
investment products, collapse of managed investment schemes and predatory credit 
provision.  

It is critical that the establishment and design of a last resort compensation scheme builds 
trust and confidence in the financial sector as a whole. To do so, the compensation scheme 
must be broad in its scope and apply retrospectively. It should apply to all financial service 
providers, including credit licensees and operators of managed investment schemes, and all 
relevant unpaid determinations of courts and industry ombudsman schemes.  
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Uninsured third party motor 
vehicle claims $15,000 

Income stream life insurance $20,000 per month 

Life insurance claims No cap (alternatively, $2 million) 

General insurance broking Remove existing carve out and include within general 
compensation cap 

 

4. Small business lending 

All small business lenders should be required to hold a relevant licence and maintain 
membership of an ASIC-approved industry ombudsman scheme. One method to achieve 
this is by extending the National Consumer Credit Protection Act 2009 (Cth) to small 
business lending. 

5. Investment lending 

All managed investment scheme lenders should be required to hold a relevant licence and 
maintain membership of an ASIC-approved industry ombudsman scheme. One method to 
achieve this is by extending the National Consumer Credit Protection Act 2009 (Cth) to 
lending for the purpose of managed investment schemes. 

6. Debt management firms 

A seamless regulatory framework should be introduced for debt management firms.  All 
debt management firms should be required to hold a relevant licence and maintain 
membership of an ASIC-approved industry ombudsman scheme. 

7. Debt agreement administrators  

Debt agreement administrators should be a member of an ASIC-approved industry 
ombudsman scheme as a requirement of registration.  

8. Regulatory oversight by ASIC  

a. ASIC should be appropriately resourced to undertake increased oversight of industry 
ombudsman schemes. 

b. ASIC should be able to give directions to the new ombudsman schemes to remedy any 
failure to comply with the Benchmarks for Industry-based Customer Dispute 
Resolution. 

9. Ombudsman powers 

a. The new ombudsman schemes should be provided with the following powers in 
addition to the powers of the existing schemes: 
 Power to obtain information and documents 
 Power to require mandatory discovery and open exchange of information between 

the parties 
 Power to award fair compensation for loss and damage, including non-financial 

loss 
 Power to award penalties that are a multiple of losses 
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 Power to award greater penalties for breaches of responsible lending 
 Power to waive a consumer's debt in circumstances of long-term financial hardship 
 Power to direct a financial firm to take reasonable steps, enforceable by injunction 

b. The 
of reference in consultation with consumer advocates, with education for traders and 
consumers. 

10. Decision-making 

a. The new schemes should review decision-making models to ensure that decision-
making is effective and fair at all stages of a dispute. 

b. The new schemes should properly investigate all apparent claims, rather than taking a 
narrow approach to the definition of the dispute. 

c. A random selection of disputes should be periodically externally quality-assessed. The 
quality assessment should encompass whether the outcome was fair and legally 
correct, as well as the appropriateness of the conduct of the dispute resolution process. 

11. Internal dispute resolution 

a. The IDR reporting regime should require clear and consistent terminology across all 
financial firms to ensure the data is comparable. 

b. ASIC should publish details of non-compliance or poor performance IDR, including 
identifying financial firms. 

12. Last resort compensation scheme 

An industry-funded compensation scheme of last resort should be introduced. The 
compensation scheme should: 

a. apply to all financial services providers, including credit licensees and operators of 
managed investment schemes;  

b. only accept claims from retail clients (consumer claims) and operate as a last resort 
scheme, that is, only be available for claims after all avenues have been exhausted, 
including a relevant award from an EDR scheme or a court and professional indemnity 
insurance; 

c. not require an ombudsman scheme to enforce its determination in court as a 
precondition to compensating an affected consumer; however, after the scheme has 
compensated the affected consumer, the scheme should be able to recover from the 
financial service provider on a subrogated basis;  

d. involve people with relevant industry and consumer experience in its governance, 
based on the existing industry ombudsman model;  

e. award compensation at levels aligned with EDR caps that are reviewed and increased 
over time.  

f. be retrospective in application; 
g. be funded by industry, through a levy imposed by the government. 
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13. Funding  

Adequately fund legal and financial counselling services for all aspects of the proposed 
dispute resolution framework in the financial system. 
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 individual actors within schemes who (for a variety of reasons) drive proactive change 
within their organisations.  

Third, as the Panel points out in its Interim Report, competition generally benefits the person 
that has the choice of service. In the current framework, it is financial firms and not consumers 
that have the choice of industry ombudsman scheme. Consumers are one-off users of EDR, 
if at all. They have no experience from which to choose a financial firm based on its choice of 
EDR scheme.  In any event, by the time the consumer has a dispute, their firm may have 
changed schemes. Rather, any benefit of competition flows to financial firms. In a competitive 
environment, schemes will be driven to take actions which attract and maintain membership 
and may not always be in consumers' best interests.  

Finally, it is, as the Australian and New Zealand Ombudsman Association (ANZOA) has 
stated, inappropriate to apply concepts of market forces and competition to what are effectively 

differing standards, and inconsistencies in decision-making which could be adverse for 
consumers and participating organisations. Competition between ombudsman schemes 

and fair outcomes for users of the scheme. 

Statutory tribunal 

Consumer advocates strongly endorse the Panel's view that an additional statutory tribunal is 
not necessary in light of the draft recommendations in the Interim Report.  

We refer to our joint submission in response to the EDR Review Issues Paper (Initial 
Submission), where we detailed our concerns about an additional forum in the form of a 
statutory tribunal.1 Consumer advocates remain opposed to the establishment of a banking 
tribunal to replace the existing industry ombudsman model. 

We note the First Report of the House of Representatives Standing Committee on Economics 
in its Review of the Four Major Banks.2 The Committee noted our concerns and that it was 
'critical that, if the Government were to proceed with the establishment of a tribunal, these 
concerns be adequately addressed.'3  

Notwithstanding our opposition to a replacement statutory tribunal, the Committee 
recommended that:  

the Government amend or introduce legislation, if required, to establish a Banking and Financial 
Sector Tribunal by 1 July 2017. This tribunal should replace the Financial Ombudsman Service, 
the Credit and Investments Ombudsman and the Superannuation Complaints Tribunal.4 

                                                
1 At pages 2-5 and 68-71. Submission available at http://consumeraction.org.au/edr-review/. 
2 House of Representatives, Standing Committee on Economics, Review of the Four Major Banks: 
First Report (tabled 24 November 2016) available at 
http://www.aph.gov.au/Parliamentary Business/Committees/House/Economics/Four Major Banks R
eview/Report.  
3 Ibid [2.16].   
4 Ibid [2.1], Recommendation 2.1 (emphasis added). 
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Although there is little detail at this stage about how the proposed tribunal would operate, in 
principle, consumer advocates are opposed to the Committee's recommendation. In light of 
the draft findings and integrated package of reforms proposed in the Interim Report, in our 
view a Banking and Financial Sector Tribunal is not required.  

The Committee states in paragraph 2.17 of the First Report: 

new banking and financial services tribunal have the following features. It should: 

 be free for consumers to access;  
 have equal numbers of consumer and industry representatives on its board; 
 require all firms holding a relevant ASIC or APRA licence (in the case of 

 
 operate without lawyers (to the extent possible);  
 be funded directly by the financial services industry; 
 have the power to refer potential systemic issues to ASIC for formal investigation. For 

example, this could occur when the tribunal receives a large number of similar 
complaints over a year; and 

 make decisions that are binding on member institutions.5 

Save for the requirement that it operate without lawyers to the extent possible, we strongly 
endorse the features listed by the Committee in paragraph 2.17 of its Report. However, these 
features describe an industry ombudsman scheme, not a statutory tribunal. It is difficult to 
reconcile the Committee's support for these features with its recommendation to establish a 
tribunal to replace the existing ombudsman schemes.  

On the issue of legal representation, we refer to our comments in our Initial Submission on the 
need for representation and the inconsistency of outcomes for represented and unrepresented 
consumers.6 The reality is that, in most cases, there is a power imbalance between the 
consumer and the financial firm, which will have specialised staff and access to internal or 
external legal advice, whether or not a lawyer is on the record. Accordingly, consumers should 
not be restricted from relying on advocates such as financial counsellors or lawyers for support 
and representation. Rather than a requirement to operate without lawyers, we prefer a 
requirement that the dispute resolution scheme avoid operating legalistically and be as user-
friendly as possible.  

Internal dispute resolution 

inadequate data makes it difficult to assess the effectiveness of internal dispute resolution and 
whether it is improving over time. Casework agencies report that internal dispute resolution is 
highly variable between financial service providers. Firms should be required to report a range 
of IDR metrics and use comparable data, including the definition of 'complaint' in the 
international complaints-handling guideline. 

 

                                                
5 Ibid [2.17]. 
6 See pages 43-45.  
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Consequential non-financial loss 
Remove existing carve out.  
Empower scheme to award fair and reasonable 
compensation within the general compensation cap 

Uninsured third party motor vehicle 
claims $15,000 

Income stream life insurance $20,000 per month 

Life insurance claims No cap (alternatively, $2 million) 

General insurance broking Remove existing carve out and include within general 
compensation cap 

Information request: What principles should guide the levels at which the monetary limits and 
compensation caps are set? 

It is important that the ombudsman scheme's jurisdiction is, as far as possible, uniform and 
consistent across claims, compensation, and types of disputes. A uniform threshold would 
reduce the substantial confusion faced by consumers, industry, and their respective advisors. 
It would improve consistency of outcomes and simplify jurisdictional disputes for the scheme.  

The monetary limits and compensation caps should reflect the value and cost of financial 
services and products in Australia, including:  

 the cost of home loans; 
 property prices; 
 the cost of a rebuild on total loss insurance claims; 
 the average coverage on insurance policies.  

The current limits and caps have clearly failed to keep up with the pace of the Australian 
property market, particularly in Sydney and Melbourne. As at December 2016, the median 
house price was $1,123,991 in Sydney and $795,447 in Melbourne.7 As the price of housing 
increases, so too does the size of home loans and, consequentially, guarantees given on 
home loans. 

In recommending a uniform claim limit and compensation cap of $2 million, we have had 
particular regard to the issue of guarantee disputes. Unlike disputes about home loan debts, 
in guarantee disputes the amount of the claim will generally be the whole amount of the 
guarantee, given that the remedy usually sought is that the guarantee is unenforceable due 
to non-compliance with the law or Code of Banking Practice.  

If, contrary to our recommendation, the general claim limit remains less than $2 million, we 
consider that the claim limits for disputes involving a personal guarantee should be higher than 
the general claim limit, and should be set at $2 million. 

At present, the jurisdictional limit on a life insurance dispute depends on whether or not the 
policy is held through superannuation and, consequently, whether the dispute is heard by the 

                                                
7 https://www.domain.com.au/news/sydney-house-prices-climb-more-than-10-per-cent-to-record-11-
million-domain-group-20170123-gtryjd/.   

















 

25 

Credit representatives 

Information request: Does EDR scheme membership by credit representatives provide an 
additional or necessary layer of consumer protection that is not already met through the credit 
licensee's membership? 

Consumer advocates are mindful of the costs for industry and ASIC associated with 
compulsory EDR membership for credit representatives. Where the lender or broker is also a 
member of an ombudsman scheme, there may be little additional benefit in the credit 
representative also maintaining EDR membership. 

We would support the removal of the requirement for credit representatives to be a member 
of an ASIC-approved EDR scheme on the following conditions: 

 credit representatives be required to cooperate with the industry ombudsman scheme, 
for example, by providing information and documentation; 

 a searchable public list of all credit representatives and the license under which they 
operate is maintained so that complaints can be directed to the appropriate body; 

 credit representatives be under a specific obligation to facilitate dispute resolution, for 
example, by putting the consumer in touch with the licensee; 

 the licensee be liable for the conduct of the credit representative even where the credit 
representative acts outside the authority of the licensee, including in cases of 
fraudulent or illegal activity; and 

 these changes are reviewed two years after implementation to ensure that there are 
no gaps or unintended consequences. 

 

SUPERANNUATION DISPUTES  

New superannuation industry ombudsman scheme 

Draft Recommendation 4: The SCT should transition into an industry ombudsman scheme for 
superannuation disputes 

Consumer advocates strongly support the SCT's transition to an industry ombudsman 
scheme. 

We refer to our comments on the broad approach and Recommendation 1(a), above. Our 
primary position remains that the best framework for dispute resolution in the financial system 
is a single industry ombudsman scheme for all disputes, including superannuation. In our view, 
the best way to achieve this is to integrate the SCT and CIO into FOS, rather than creating 
two new schemes. 

An immediate move to a single scheme for all disputes in the financial system is a sensible 
approach, which would necessitate only one transition (SCT to single scheme) instead of two 
(SCT to separate scheme to single scheme). A single scheme could work collaboratively with 
the superannuation industry and stakeholders to develop procedures and approaches that 
reflect relevant product differences. Importantly, a single ombudsman scheme would be best 
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placed to resolve the jurisdictional overlap and inconsistencies that currently exist between 
FOS and the SCT, as identified in the Interim Report. 

However, if the Panel considers that a new superannuation ombudsman is necessary as an 
interim step on the path to an eventual merger with the financial, credit and investments 
ombudsman scheme, then we support this development.  

We agree with the Panel's draft findings in respect of the Superannuation Complaints Tribunal. 
The long-standing problems with the SCT cannot be fully resolved within a statutory tribunal 
structure, even with reforms to its funding and governance.  

Indeed, the SCT's transition to an industry ombudsman scheme was recommended over 15 
years ago. In 2002, the Productivity Commission undertook a thorough review of dispute 
resolution in superannuation in its Review of Certain Superannuation Legislation. Consistent 
with Draft Recommendation 4, the Productivity Commission recommended that: 

The Superannuation (Resolution of Complaints) Act 1993 should be repealed, subject to some 
transitional arrangements.  

All superannuation entities regulated by the Australian Prudential Regulation Authority should 
be required to join a dispute resolution scheme approved by the Australian Securities and 
Investments Commission. This should be mandated as part of the compliance requirements of 
those superannuation entities. 15 

Superannuation customers should not have to wait any longer to access the free, fair, fast, 
and accessible dispute resolution that can be offered by an industry ombudsman scheme 
model. 

It is important that the new superannuation industry ombudsman scheme builds upon the 
success of existing industry ombudsman schemes, particularly FOS, and does not attempt to 
reinvent the wheel. The beneficial features of the SCT, such as its industry knowledge, expert 
staff and unlimited jurisdiction, should be retained in the new scheme.   

We note that amendments to the Superannuation Industry (Supervision) Act 1993 (Cth) may 
be necessary to permit superannuation trustees to delegate decision-making to the 
ombudsman scheme. 

We refer to our comments and Recommendation 2(c) above on disputes about life insurance 
through superannuation. 

Death benefit disputes 

We note that there has been some concern expressed about the ability of an industry 
ombudsman scheme to bind non-participating third parties to its decisions.  

The decisions of an industry ombudsman scheme are binding on the financial service provider, 
but not on the consumer. If unsatisfied with the outcome at the ombudsman, an aggrieved 
consumer can take their dispute to court. Similarly, the decisions of the SCT are binding on 

                                                
15 Draft Recommendation 8.2. See http://www.pc.gov.au/inquiries/completed/super/report/super.pdf.  
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the super trustee. If unsatisfied with the outcome at the SCT, an aggrieved third party 
beneficiary can take the dispute to court.  

We note that there may be an issue where a third party beneficiary does not participate in the 
dispute. The SCT determination, if not appealed, will apply and the trustee is bound to comply 
with it and distribute the funds in accordance with the SCT's decision. The non-participating 
third party then has approximately 15 years to take action against the beneficiary to whom the 
death benefit was paid. In practice, however, it is very rare for the non-participating party to 
do so down the track, for the simple reason that the distributed funds are no longer there. 

We note that, in terms of access to justice and the timely resolution of disputes, any death 
benefit dispute with a non-participating party bound by the decision of a dispute resolution 
scheme be it the SCT on ombudsman scheme is less than ideal. It is in everyone's interest 
for all relevant parties to participate in the dispute and achieve a final resolution of the matter.  

We encourage the Panel to investigate any potential issues raised by an industry ombudsman 
scheme making determinations that affect the rights of a non-participating third party. 

Superannuation Code of Practice 

Draft Recommendation 5: The superannuation industry should develop a superannuation 
code of practice 

We strongly support Draft Recommendation 5.  

Consumer groups have a long history of working with industry to set minimum standards 
through the use of industry codes of practice. Codes have become common in financial 
services and are important in setting expectations between industry and consumers, including 
small business. Codes can be useful in setting minimum standards and have the potential to 
raise confidence in the industry as a whole. Codes also have the advantage of being more 
flexible than legislation and can therefore adapt to changes in consumer demand. 

We are aware that the superannuation industry is working to develop a code which aims to 
address a number of community concerns in relation to life insurance provided within default 
superannuation products.16 We understand that the code development working group have 
prioritised: 

 the impact of premiums on account balances, including the right cover for younger 
people; 

 addressing duplicate default insurance policies; 
 improving claims handling practices; and 
 improving superannuation fund member communications on insurance, especially 

around 'opt-in' and 'opt-out'. 

While these are good first steps and areas of keen interest for consumers, the proposed code 
is limited in that it does not aim to cover broader aspects of superannuation service provision. 
The proposed does not cover other conduct by superannuation trustees, fund managers and 

                                                
16 https://investmentmagazine.com.au/2016/12/minto-to-head-working-group-for-insurance-in-super. 
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services providers generally, for example, in relation to death benefit claims, investments and 
service complaints. This likely to undermine the efficacy of the proposed code. For example, 
the proposed code is looking to set standards for communication around life insurance 
products. Without also setting standards for how superannuation product information is 
communicated in general, there is the potential for the creation of multiple sources of 
information, which are not streamlined and further contribute to 

 

Any proposed code needs to start with a holistic review of information requirements, claims 
and complaints handling processes in superannuation and group insurance, as well as 
conduct by superannuation trustees, fund managers and service providers generally. Failing 
to do so will lead to piecemeal policy development that does not adequately address the 
underlying problems consumers face in dealing with the superannuation market. 

THE NEW SCHEMES: OTHER MATTERS 

Accountability and Oversight 

Consumer advocates strongly support Draft Recommendations 6 and 7.  

We recommend that ASIC's funding be increased to ensure it is adequately resourced to 
undertake enhanced oversight of the two new ombudsman schemes. We note, however, that 
an eventual merger of the two schemes into a single industry ombudsman scheme for all 
financial system disputes would reduce the cost of regulatory oversight.  

Information request: On what matters should ASIC have the power to give directions? For 
example, should ASIC be able to give directions to governance and funding arrangements 
and monetary limits?  

Consumer advocates support an increased role for ASIC in the oversight of schemes, but not 
to the extent that the new scheme effectively becomes a statutory scheme.  

There is a trade-off between flexibility and responsiveness of the existing industry ombudsman 
schemes and increased oversight by ASIC. One of the advantages of the existing industry 
ombudsman model, particularly by comparison to courts and tribunals, is its ability to respond 

detract from the important role of the board. The board should remain responsible for the 
-off position 

either.  

We also note that ombudsman schemes in the financial system exist to deal with disputes 
about a wide range of matters, not just those covered by ASIC legislation. 

One example of the increased role that ASIC could play is ensuring greater accountability for 
the response to, and implementation of, recommendations of periodic independent reviews.  

ASIC should also have sufficient powers to ensure that the ombudsman schemes comply with 
the Benchmarks for Industry-based Customer Dispute Resolution. If a scheme is failing to 
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Decision-making 

Use of Panels 

Draft Recommendation 8: The new industry ombudsman schemes should consider the use of 
panels for resolving complex disputes. Users should be provided with enhanced information 
regarding under what circumstances the schemes will use a panel to resolve a dispute 

Contributors to this submission expressed varying views on the use of panels. Some indicated 
that single ombudsman decisions, for example in banking and insurance decisions at FOS, 
have been of high quality in complex cases without the use of panels. Others stated that 

always articulated by the consumer (particularly an unrepresented consumer) during decision-
making. Others observed that the external input from industry and consumer representatives 
on panels is useful to ensure the ombudsman scheme does not become 'stuck in its ways'.  

Consumer advocates agree that, where panels are used, the scheme should develop and 
publish clear guidance on when a particular dispute will be referred to a panel for 
determination. Even low-value claims can raise complex issues that require careful 
investigation. One consumer representative suggested there could have a series of triggers 
for referral to a panel, such as: 

 complexity; 
 where requested by the consumer; 
 where the dispute raises a systemic issue;  
 where the matter has been flagged by consumer groups as an issue of concern; and/or 
 where the value of the claim is over a certain threshold.  

All contributors agree that, should the schemes use expert panels, the consumer 
representative should be a suitably qualified person with genuine consumer experience. It is 
apparent that FOS has had some difficulty in recruiting suitably qualified panel members with 
consumer experience. There have been, on occasion, situations where the career and 
experience of the consumer representative would be more accurately described as industry 
experience.  

Investigation 

One area of concern is decision-making during the earlier stages of case management. We 
consider that determinations made by a lead ombudsman or expert panel are generally of very 
high quality. However, only a very small number of disputes reach an ombudsman or expert 
panel. It is important that early case management is staffed by experienced and skilled case 
managers that can identify all relevant issues, whether or not those issues were raised directly 
in the consumer's application. This is particularly important for unrepresented consumers. 
Unlike financial service providers, consumers are largely unaware of the relevant laws and, 
thus, the potentially unlawful conduct engaged in by the firm. We expanded on our concerns 
about inconsistent and inferior outcomes for unrepresented consumers in our Initial 
Submission at page 43.  
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This can occur in the overlap between financial hardship and responsible lending laws. Take 
the example of a person who has struggled to repay their loan from the outset, attempted to 
negotiate a hardship variation unsuccessfully, and then lodged a financial difficulty dispute at 
FOS. Under the responsible lending provisions of the National Consumer Credit Protection 
Act 2009, a lender is prohibited from entering into a loan if it is likely that the borrower could 
only comply with their obligations under the loan with substantial hardship.17 Given that the 
consumer has struggled to pay their loan from the outset, this would suggest a breach of Act, 
entitling the consumer to a refund of all interest, fees and charges  much more than a simple 
hardship variation. Most consumers are not aware of the intricacies of the Act, and it generally 
requires a financial counsellor or lawyer to identify the breaches of the responsible lending 
laws. Where the consumer is unrepresented, it is incumbent upon a skilled case manager at 
the ombudsman scheme to:  

1. identify the potential responsible lending breaches at an early stage; and 
2. request the relevant documents such as the assessment of suitability (which the 

consumer is unlikely to hold) to investigate the financial firm's conduct.  

Given that the vast majority of consumers are unrepresented, and thus unlikely to identify all 
relevant legal claims, it is important that the new schemes take the time to properly investigate 
all apparent claims during case management, rather than taking a narrow approach based on 
the consumer's application.  

Indeed, one of the great advantages of the industry ombudsman model over the adversarial 
approach of a tribunal or court is its ability to investigate a person's complaint. Thus, it is 
essential that the new ombudsman schemes investigate all apparent claims on the information 
available, whether or not specifically identified in the complaint. This will ensure fair outcomes 
and assist in the identification of systemic issues.  

Quality assessment 

There can be a trade-off between the quality and timeliness of decision-making in ombudsman 
schemes. While timeliness is important, we don't want this to be at the expense of quality and 
the fair resolution of disputes.  

The assessment of whether decision-making is fair and high-quality must go beyond 
satisfaction surveys. While surveys are useful in identifying trends, consideration must also 
be given to feedback from vulnerable and unrepresented consumers, and periodic external 
quality assessment, including file audits.  

File review processes are expensive but valuable from time to time. File audits can serve to 
challenge internal wisdom and bring a new perspective for the benefit of decision-making in 
future disputes. We recommend that a random selection of disputes be periodically externally 
quality-assessed. The quality assessment should encompass whether the outcome was fair 
and legally correct, as well as the appropriateness of the conduct of the dispute resolution 
process. If some public transparency is given to the external assessment process, this can 
also build stakeholder confidence and enhance the credibility of the dispute resolution 
scheme. 

                                                
17 See, for example, section 133 and Chapter 3 generally.  
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This exercise revealed gaps and inconsistencies in the data, and underscored for us just how 
important data integrity is. Over the coming year, we will be working closely with industry to 
build a firm foundation for better data collection. The aim is not to impose an onerous new set 
of obligations, but to ensure that industry has the information it needs for proactive and 
continual improvement.19 

While detailed and useful report, we note that it does not include data about stage one IDR. 
We refer to our concerns, case studies and recommendations about multi-tiered IDR in our 
Initial Submission at pages 17-19. 

Information request: What IDR metrics should financial firms be required to report on?  

At present, it is impossible to compare all financial firms on their IDR performance. This is due 
to different reporting among firms, and a lack of reporting by others. We recommend that IDR 
reporting include, at a minimum, the following metrics: 

 number and type of complaints/disputes; 
 length of time to finalise a dispute; 
 outcome (resolved and in whose favour, withdrawn, abandoned, and unresolved);  
 certain demographical information about complainants (e.g. age, region) 
 number of contacts with consumer necessary to resolve complaint; and  
 any other metrics deemed appropriate by ASIC. 

It may be appropriate for different data to be collected in different industries or for different 
products. For example, insurers should report on both phases of multi-tiered IDR, including 
the number of complaints not pursued to stage two.  It would be useful for insurers to report 
on the reason for claim denial and, for claims/disputes regarding insurance products with 
multiple components (e.g. consumer credit insurance with unemployment, life/trauma and 
disability coverage), a breakdown of claims/disputes by component.  

Similarly, it may be appropriate to have different reporting requirements for smaller financial 
firms.  

Essential to the success of an IDR reporting scheme will be clear and consistent terminology 
across all financial firms to ensure that the data is comparable and reflects, rather than 
obscures, IDR performance. Much can be hidden in the clever use of statistics. If, for example, 
'withdrawn' disputes includes those where the consumer fails to respond to a request for 
further information due complaint fatigue, this will mask poor IDR.  Our Initial Submission 
details examples of complaint fatigue caused by poor IDR.20  

At the very least, consumer advocates strongly recommend that financial service providers 
should ha
that ASIC Regulatory Guide 168 already requires financial service providers to adopt the 
definition in the international standard (AS ISO 10002-2006), which refers to an expression of 

                                                
19 General Insurance Code Governance Committee, General Insurance Code of Practice Annual Report 
2015-2016, page 1.  
20 See, for example, the case study on Rose at page 18. 
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dissatisfaction made to an organisation.21 Despite this requirement there is a lack of uniformity 
so a compliance framework is needed. For IDR reporting to be useful, it is imperative that data 
is comparable. 

A suitable transition period will be necessary to ensure all financial firms have sufficient time 
to update their systems to enable effective reporting. We consider that 24-36 months would 
be appropriate.  

We recommend that participation in IDR reporting be a requirement of ASIC Regulatory Guide 
165: Licensing: Internal and External Dispute Resolution. 

Information request: Should ASIC publish details of non-compliance or poor performance IDR, 
including identifying financial firms? 

Yes. ASIC should publish details of non-compliance or poor performance IDR, and should 
identify the financial firm. ASIC should do so in response to: 

 information collected by ASIC, including through the proposed IDR reporting 
requirement; 

 complaints by a sufficient number of customers; and 
 complaints by recognised consumer groups. 

A well-functioning financial system depends on well-informed customers who are able to make 
choices in their own interests. For this reason, we support the naming of problematic firms to 
reduce information asymmetry and encourage a culture of compliance and continuous 
improvement.  

Draft Recommendation 10: Schemes should register and track the progress of complaints 
referred back to IDR 

We strongly support Draft Recommendation 10.  

Consumers are often confused when they are referred back to IDR after lodging a complaint 
with an ombudsman scheme. The referral back to IDR is not well understood by consumers. 
It can cause complaint fatigue and otherwise result in poor outcomes for consumers. Draft 
Recommendation 10 has benefits for consumers, including: 

 incentivising financial firms to address complaints promptly; 
 reassuring consumers that their dispute will be considered; 
 reducing complaint fatigue; 
 assisting the scheme to measure the effectiveness of IDR and identify systemic 

issues; and  
 that it does not require the consumer to understand the intricacies of ASIC 

Regulatory Guide 165 and the varying time limits for IDR.  
 
We refer to the recommendations in our Initial Submission at pages 15-16 on reducing IDR 
timeframes for simple disputes. 

                                                

21 ASIC Regulatory Guide 165.78. 
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The inclusion of credit disputes in the compensation scheme is unlikely to place an undue 
burden on industry. Successful credit disputes generally result in a change to the terms of the 
contract (for example, a hardship variation) or waiver of debt. It is far less common for a 
determination in a credit dispute to result in an award of compensation to the consumer. 
However, in circumstances where it does, and in the rare case that the credit provider 
becomes insolvent or is otherwise unable to pay, that consumer should be entitled to claim 
compensation from the last resort scheme.  

It will also be important for the compensation scheme to be available in relation to other 

example, a dispute may arise where a particular investment product has defective or 
misleading disclosure and any loss is not caused by advice alone.  

Similarly, a consumer's ability to obtain compensation should not depend on which forum 
heard their dispute. The compensation scheme should cover people with unpaid court 
judgments against a financial service provider that would otherwise be covered by the 
compensation scheme. It is important that the design of the scheme does not distort consumer 
choice about dispute resolution forums. Again, it is rare for a consumer to choose to take their 
dispute to court instead of the relevant industry ombudsman scheme, so the additional burden 
on the compensation scheme would be minimal. There are reasons why consumers may want 
to take their matter to a court. For example, it is a much more transparent dispute forum. 
Moreover, consumers have a right to take their matter to a court should the EDR scheme not 
decide in their favour. 

It might be argued that allowing court awards to be claimable on a compensation scheme of 

financial sector dispute resolution system should facilitate compensation for all losses. It does 
not matter whether this loss is remedied through an EDR scheme (including through any 
systemic investigation) or through courts (including through class actions). While an EDR 
scheme is most often preferable, because a consumer does not have to incur legal costs in 
gaining a remedy, there will be occasions where courts are appropriate, including, for example, 
where it is an untested area of law and the EDR scheme refuses to investigate. Second, so 
as to avoid incentives for private lawyers to advance claims in courts, the scheme could ensure 

resort compensation scheme), does not allow claims for legal costs or loss of wages as a 
result of pursuing the matter against a licensed motor car trader.23 

These inclusions in the scope of the last chance compensation scheme will enhance trust and 
confidence in the financial sector.  

Retrospectivity  

Consumer advocates strongly support a retrospective scheme. The form of retrospectivity 
should be a wide as possible. This includes, at a minimum, people with unpaid EDR 
determinations. However, there is also a class of people with uncompensated losses who did 
not proceed with an ombudsman complaint because they were told at the outset that the 
                                                

23 See https://www.consumer.vic.gov.au/motor-cars/compensation-claims.  
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The contributors to this submission would be pleased to discuss the issues addressed in this 
submission in further detail.  
 
Please contact Policy Officer Cat Newton at Consumer Action Law Centre on 03 9670 5088 
or at cat@consumeraction.org.au if you have any questions about this submission. 
 
Yours sincerely  
 
 
 
 
 
 
 
Gerard Brody      Liisa Wallace  
Chief Executive Officer    Financial Counsellor & Policy Officer 
Consumer Action Law Centre,   Care Inc Financial Counselling Service 
Chair       and the Consumer Law Centre of the ACT 

 
 
 
 
 
 
Scott McDougall    David Ferraro 
Director     Managing Solicitor  
Caxton Legal Centre    Consumer Credit Law Centre SA 
   
 
       
 
 
 
Gemma Mitchell     Fiona Guthrie 
Principal Solicitor    Chief Executive Officer 
Consumer Credit Legal    Financial Counselling Australia 
Service (WA) Inc    
 
  
 
 
 
 
Karen Cox  
Coordinator 
Financial Rights Legal Centre  
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APPENDIX A: ABOUT THE CONTRIBUTORS 

Care Inc Financial Counselling Service and the Consumer Law Centre of the ACT 

Care Inc. Financial Counselling Service has been the main provider of financial counselling 
and related services for low to moderate income and vulnerable consumers in the ACT since 

on of information, counselling and 
advocacy for consumers experiencing problems with credit and debt. Care also has a 
Community Development and Education program, provides gambling financial counselling as 
part of the ACT Gambling Counselling and Support Service in partnership with lead agency 
Relationships Australia; operates outreach services in the region and at the Alexander 
Maconochie Centre and makes policy comment on issues of importance to its client group. 

rest Loans Scheme, which was established in 1997, 
and hosts the Consumer Law Centre of the ACT. 

Caxton Legal Centre 

Caxton is a non-profit community organisation providing free legal advice to people on low 
income or who face other disadvantage. Caxton has a specialist Consumer Law Service 
providing advice and assistance to people with legal problems arising out of consumer 
disputes and consumer credit contracts. 

Consumer Action Law Centre 

Consumer Action Law Centre is an independent, not-for-profit consumer organisation based in 
Melbourne. We work to advance fairness in consumer markets, particularly for disadvantaged 
and vulnerable consumers, through financial counselling, legal advice and representation, and 
policy work and campaigns. Delivering assistance services to Victorian consumers, we have a 
national reach through our deep expertise in consumer law and policy and direct knowledge of 
the consumer experience of modern markets. 

Consumer Credit Law Centre South Australia 

The Consumer Credit Law Centre South Australia was established in 2014 to provide free 
legal advice, legal representation and financial counselling to consumers in South Australia in 
the areas of credit, banking and finance. The Centre also provides legal education and 
advocacy in the areas of credit, banking and financial services. The CCLCSA is managed by 
Uniting Communities who also provide an extensive range of financial counselling and 
community legal services as well as a large number of services to low income and 
disadvantaged people including mental health, drug and alcohol and disability services. 

Consumer Credit Legal Service (WA) Inc 

Consumer Credit Legal Service (WA) Inc is a not-for-profit charitable organisation which 
provides legal advice and representation to consumers in WA in the areas of credit, banking 
and finance, and consumer law. CCLSWA also takes an active role in community legal 
education, law reform and policy issues affecting consumers. In the 2015 / 2016 financial year, 
CCLSWA provided comprehensive legal advice to 1350 clients on 1424 matters. 
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Australia. CFA represents a diverse range of consumer organisations, including most major 
national consumer organisations. Our organisational members and their members represent 
or provide services to millions of Australian consumers. 

Financial Counselling Australia 

FCA is the peak body for financial counsellors. Financial counsellors provide information, 
support and advocacy for people in financial difficulty. They work in not-for-profit community 
organisations and their services are free, independent and confidential. FCA is the national 
voice for the financial counselling profession, providing resources and support for financial 
counsellors and advocating for people who are financially vulnerable. 

Financial Rights Legal Centre  

Financial Rights is a community legal centre that specialises in helping consumers understand 
and enforce their financial rights, especially low income and otherwise marginalised or 
vulnerable consumers. We provide free and independent financial counselling, legal advice and 
representation to individuals about a broad range of financial issues. Financial Rights operates 
the Credit & Debt Hotline, which helps NSW consumers experiencing financial difficulties. We 
also operate the Insurance Law Service which provides advice nationally to consumers about 
insurance claims and debts to insurance companies. Financial Rights took over 25,000 calls 
for advice or assistance during the 2014/2015 financial year. 
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Competition Improves 
Efficiency  
Without competitive tension, 
turnaround times, service 
levels, innovation and 
continuous improvement would 
suffer, and there would be less 
incentive to keep costs in check 
and run the scheme efficiently.  
 

Competition is an inefficient way to drive change 
Competition in EDR schemes is a poor and inefficient way to 
drive innovation and change. While one scheme may 
innovate and experiment with a change, it takes a significant 
amount of time for the other EDR scheme to follow, if they do 
at all. In the meantime, thousands of consumers lose out.  
Competition in EDR benefits members, not consumers 
Competition generally benefits the person or entity that has 
the choice of whether to acquire the good or service. For 
example, competition in financial services is generally seen 
to benefit the consumer as companies must compete with 
each other to attract consumers and therefore strive to 
produce what benefits or attracts the consumer (see Interim 
Report page 99). 
In the current EDR framework, it is the financial firms and not 
consumers that have the choice of which industry 
ombudsman scheme to belong to. In general terms, this 
means that there could be the potential for a scheme to 
provide a service which is valued by the firms, but which does 

Interim Report page 100). 
Perverse consequences to competition in EDR 
Competition may lead to manipulation of dispute resolution 
services, differing standards, and inconsistencies in decision 
making which could be adverse for consumers and 
participating organisations.  

scale  
ASIC has worked with industry to reduce the number of 
schemes, with resulting improvement in economies of scale 
and efficiency, the removal of uncertainty for consumers and 
financial investors, and the reduction in jurisdictional 
boundary issues. Following the merger of five EDR schemes 
into FOS in 2008 and 2009, there are now two ASIC-
approved EDR schemes in Australia (see ASIC Submission 
to Financial System Inquiry). 
Competition is likely to add unnecessary and inefficient costs 
to Ombudsman services, e.g. inefficient duplication of 
infrastructure/resources/services/information systems, 

need to provide information to consumers about different 
offices (ANZOA). 
There are other ways to drive innovation besides competition 
A range of other factors are stronger drivers for change and 
innovation within EDR schemes. These factors include: 
 consumer movement advocacy, policy development and 

campaigning; 










































