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FOREWORD

We are pleased to release this proposals paper as the
next stage in the Gillard Government’s insolvency law
reform process.

In June 2011, the Government released an Options
Paper, A modernisation and harmonisation of the
regulatory framework applying to insolvency practitioners
in Australia, setting out a pathway to significant
regulatory reform of Australia’s insolvency industry.

That paper examined reforms with a view to
addressing possible misconduct in the insolvency profession and improving the value for money
for recipients of insolvency services.

It is important to acknowledge that recent cases of misconduct by insolvency practitioners have
had a profound impact on confidence in the insolvency industry.

It was against this backdrop that the Senate Economics References Committee examined the
industry in detail and the Government acknowledges the important work of the Committee in
highlighting areas of potential reform.

Ultimately, the efficient operation of insolvency regulation should encourage the delivery of a high
quality, competitive service that is underpinned by enforceable standards and a system of effective
oversight.

We would like to thank all of the stakeholders who provided their comments on the Government’s
initial Options Paper. They have made an important contribution to informing the development of
a range of proposals that we are now releasing for further comment.

These proposals outline a framework for insolvency regulation that promotes a high level of
practitioner professionalism and competency, enhances transparency and communication and
promotes increased efficiency in insolvency administration.

The proposals aim to strengthen the checks and balances we have in place, better equip regulators
with the tools they need and help to restore confidence in the industry.

An important element of the proposals is the progression of the harmonisation of personal and
corporate insolvency regulation. In many cases the two regulatory systems closely interact yet
impose a range of different and sometimes contradictory obligations. These proposals, and the
broader harmonisation project, seek to deliver greater consistency and less complexity.

As we take these reforms forward, we would like to acknowledge the cooperative spirit in which

all stakeholders have approached this process and we look forward to continuing this constructive
dialogue as the Government finalises its policy approach in the coming months.

The Hon David Bradbury MP The Hon Robert McClelland MP
Parliamentary Secretary to the Treasurer Attorney-General



PROPOSALS PAPER

REQUEST FOR FEEDBACK AND COMMENTS

The Government is seeking your feedback and comments on the proposals outlined in this paper,
particularly any information about compliance costs, unintended consequences, and any other
impacts, costs, and benefits.

Feedback will contribute to the development of reform in this area.

While submissions may be lodged electronically or by post, electronic lodgement is preferred. For
accessibility reasons, please email responses in a Word or RTF format. An additional PDF version
may also be submitted.

All information (including name and address details) contained in submissions will be made
available to the public on the Treasury website, unless you indicate that you would like all or part
of your submission to remain confidential. Automatically generated confidentiality statements in
emails will not suffice for this purpose. Respondents who would like part of their submission to
remain in confidence should provide this information marked as such in a separate attachment. A
request made under the Freedom of Information Act 1982 (Commonwealth) for a submission marked
‘confidential” to be made available will be determined in accordance with that Act.

Closing date for submissions: Friday, 3 February 2012
Email:  insolvency@treasury.gov.au

Mail: Manager
Governance and Insolvency Unit
Corporations and Capital Markets Division
The Treasury
Langton Crescent
Parkes ACT 2600

Phone: 02 6263 2870
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the Assetless Administration Fund

the Administrative Appeals Tribunal

the Australian Securities and Investments Commission
Australian Securities and Investments Commission Act 2001
refers to personal insolvency administrations only
Bankruptcy Act 1966

Bankruptcy Regulations 1996

Companies Auditors and Liquidators Disciplinary Board

committee of inspection or committee of creditors

Corporations Act 2001

Corporations Regulations 2001

except where the context otherwise provides, both personal and
corporate insolvency

collective term for both registered liquidators and registered trustees

the Insolvency and Trustee Service Australia
the Official Trustee in Bankruptcy

a term measuring the amount of a fine that may be imposed upon
conviction of an offence. Currently one penalty unit is $110

a personal insolvency agreement is a voluntary, statutory alternative
to bankruptcy which is dealt with in Part X of the Bankruptcy Act

a natural person who is registered with the Australian Securities and
Investments Commission to undertake the external administration
of corporate entities

a registered trustee is a private practitioner who administers
bankruptcies

the Australian Securities and Investments Commission and the
Insolvency and Trustee Service Australia



CHAPTER 1 — INTRODUCTION

On 2 June 2011, the Parliamentary Secretary to the Treasurer and Attorney-General jointly
released the Options Paper, ‘A Modernisation and Harmonisation of the Regulatory Framework
Applying to Insolvency Practitioners in Australia’ (the Options Paper).

The Government received thirty-three submissions in response to the Options Paper. These
submissions have informed the Government’s consideration of this important issue and
contributed to the development of a number of proposals for law reform.

This paper sets out the Government’s proposed reforms following its consideration of views
provided in response to the Options Paper. The reforms are intended to improve value for
money for recipients of insolvency services and to address cases of misconduct in the
insolvency profession.

The reforms are aimed at ensuring the framework for insolvency practitioners promotes a
high level of professionalism and competence by practitioners; promotes market competition
on price and quality; provides for increased efficiency in insolvency administration; and
enhances communication and transparency between stakeholders.

OVERVIEW OF REFORM PROPOSALS

5.

Reforms to the standards of entry into the insolvency profession are proposed to improve
the balance between the need to protect consumers of insolvency services with the need for a
competitive market that provides the best opportunity for maximising returns to creditors.
(See Chapter 2 — Standards of entry into the insolvency profession)

The qualification and experience requirements for insolvency practitioners would be aligned
across the personal and corporate regimes. The requirements would include a prescribed
level of formal studies in insolvency administration, adequate insurance cover, a fit and
proper person test, and the requirement that the person has not been convicted of an offence
involving fraud and dishonesty in the past 10 years.

The framework for standards of entry would also be adjusted to allow conditions to be
placed upon insolvency practitioners. This would include conditions on the registration of a
particular practitioner and industry-wide conditions. Standard conditions would be able to
be imposed in relation to continuing education, quality assurance or review programs,
insurance, complaint handling, residency, and inactive practice.

The registration of practitioners would be alighed in a manner similar to the current
personal insolvency process. Applications for registration would be determined by
Committees composed of a regulator representative, an industry representative and a third
person selected from a panel appointed by the Minister. Practitioners would be required to
renew their registration every three years. (See Chapter 3 — Registration of insolvency
practitioners)

Reforms to remuneration arrangements are also proposed, including mandated caps on
prospective fee approvals; restrictions on payments of disbursements to related entities;
amendments to minimum fee entitlements; and the introduction of mechanisms for
independent investigations into costs for corporate insolvency. Given recent substantial
changes to remuneration arrangements in personal insolvency, there would be limited
amendments to the rules regarding practitioner remuneration as part of this package. (See
Chapter 4 — Remuneration framework for insolvency practitioners)
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10.

11.

12.

13.

14.

15.

16.

Significant communication and monitoring reforms are proposed to better empower
creditors to monitor administrations and obtain information from practitioners. The laws
governing committees of inspection would be aligned and consolidated, with committees of
inspection being given expanded functions and rights. Creditors would have improved
abilities to make reasonable requests for information; to set reporting requirements and to
require meetings to be convened. Changes would also be made to allow resolutions to be
passed without meetings in order to streamline the operation of administrations and reduce
costs. (See Chapter 5 — Communication and monitoring)

Funds handling and record keeping rules would be aligned and made more efficient. Rules
regarding the audit of accounts would be reformed and the ability of the regulators to
appoint a person to audit the financial statements of an insolvency administration would be
aligned. Mechanisms to enable third party reviews by insolvency practitioners of corporate
administrations would also be introduced. (See Chapter 6 — Funds handling and record
keeping)

Insurance rules would be revised and penalties for not taking out appropriate cover
significantly increased. A practitioner would be required to take all reasonable steps to
maintain adequate and appropriate professional indemnity insurance and adequate and
appropriate fidelity insurance, with an increase in the offence from 5 penalty units ($550) to
up to 1000 penalty units ($110,000) for a breach of this duty. (See Chapter 7 — Insurance
requirements for insolvency practitioners)

There would be significant reforms to discipline and deregistration mechanisms. The
regulators would be empowered to take direct action in relation to certain breaches.
Liquidators would no longer be subject to the Companies Auditors and Liquidators
Disciplinary Board’s (CALDB’s) jurisdiction. Personal and corporate insolvency practitioners
would be subject to Committees modelled on the current personal insolvency disciplinary
mechanisms, with an expansion in Committees’ powers. Recognised professional bodies
would be able to make referrals to the Committee in the same way as regulators. (See
Chapter 8 — Discipline and deregistration of insolvency practitioners)

Reforms are also proposed to provide creditors with powers regarding the removal and
replacement of insolvency practitioners. Creditors would be given the power to remove
practitioners by resolution, subject to protections against actions that amount to an improper
use of the power. Amendments would provide for the efficient transfer of records from
outgoing to incoming practitioners. (See Chapter 9 — Removal and replacement of
insolvency practitioners)

Regulators” powers would be amended in relation to information gathering, information
provision to stakeholders, and their ability to require meetings to be called. The ability of the
regulators to gather information would be clarified and enhanced. The reforms would
facilitate cooperative arrangements between the personal insolvency regulator and corporate
insolvency regulator. Mechanisms would be introduced to ensure transparency in relation to
regulator resourcing, the levels of complaints and referrals, regulator activity and regulatory
outcomes. (See Chapter 10 — Regulator powers)

Specific reforms are also proposed to ensure that the insolvency framework works for small
businesses. It is proposed that reforms would be introduced to ensure compliance by
directors with filing and record provision obligations; allow practitioners to assign causes of
action; facilitate greater co-operation between the Australian Securities and Investments
Commission (ASIC) and the Insolvency and Trustee Service Australia (ITSA) on connected
insolvencies; and improve the utilisation of the existing Assetless Administration Fund
(AA Fund). (See Chapter 11 — Specific issues for small business)
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17.

The Government’s 2010 Corporate Insolvency Reform Package has also been revised to
ensure it is consistent and complements the proposed reforms set out in the Proposals Paper.
(See Chapter 12 — 2010 Corporate Insolvency Reforms)

STRUCTURE OF THIS PAPER

18.

19.

20.

21.

While the major changes in the law are highlighted, for a full understanding of how the law
would differ from the status quo the proposed new regime should be compared against the
summary of the current law in relation to these areas as set out in detail in the Options
Paper. This paper and the Options Paper have been set out in the same structure to allow
easy comparison.

Some aspects of the new regime are drawn from either the current personal or corporate
insolvency regimes. While some aspects of the new regime do not differ significantly from
the status quo (in one or both regimes), they are in many cases restated below in order to
facilitate a clear and complete understanding of the new regime. This is particularly so for
personal insolvency law, as many aspects of the new regime would closely resemble the
status quo in that regime.

All reforms are proposed to be adopted in the current respective legislative vehicles, namely
the Corporations Act 2001 and the Bankruptcy Act 1966.

Except where expressly stated otherwise, the proposed reforms also relate to members’
voluntary liquidations. References to reforms to the insolvency administration governance
rights of creditors should, in relation to this form of administration, also be read as referring
to equivalent members’ rights. For example, creditors’ rights to make reasonable requests for
information should, in relation to a members” voluntary liquidation, be read as extending to
members’ rights to make reasonable requests for information.
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CHAPTER 2 — STANDARDS OF ENTRY INTO THE INSOLVENCY
PROFESSION

BACKGROUND TO PROPOSALS

22.

23.

This chapter proposes reforms to ensure that practitioners have the requisite skills and
knowledge to uphold the high standards expected of insolvency practitioners.

The reforms aim to balance the need to protect consumers by maintaining the high standards
of the insolvency profession with the need for a competitive market that provides the best
opportunity for maximising returns to creditors.

PROPOSED REFORMS

Harmonised standards of entry

24.

25.

26.

The proposed reforms would provide a harmonised set of entry standards for insolvency
practitioners. They would be modelled on the current entry standards for personal
insolvency, with additional enhancements.

A common set of standards for registration as a personal or corporate insolvency practitioner
would be set out in the Corporations Act and Bankruptcy Act. These requirements would be
relevant not only to initial registration, but would also define what is required of
practitioners on an ongoing basis. Breaches of these ongoing requirements would be grounds
for initiating various disciplinary processes (see Chapter 8 — Discipline and deregistration of
insolvency practitioners).

In order to be a registered liquidator or registered trustee, a person would be required to
show that he or she:

a) has the qualifications, experience, knowledge and abilities prescribed, including;:

- Holding degrees representing collectively three years of full time study in
commercial law and accounting, but with no less than one year of equivalent full
time study for either.

The requirement for three years of collective study reflects the current
interpretation by both regulators that the law and accounting qualification
requirements (of three years of accounting and two years of law) may relate
to concurrent study within a single three year period.

The proposed reforms remove the current preference for accounting over
legal studies, while also recognising that a minimum level of accounting and
legal study is required. Internationally, it is not uncommon for the
insolvency profession to be made up of persons who are primarily lawyers
as well as those who are primarily accountants, with specialist external
assistance being provided to liquidators from professionals with legal or
accounting skills where required. The removal of the accounting preference
may expand the range of persons who can become practitioners, without
reducing the standards of the profession. Registration requirements that
mandate minimum levels of administration experience at a senior level (see
below) would supplement the requirement for minimum practical
accounting skills. Irrespective of the period of accountancy or legal study,
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registration would require possession of an actual ability to perform
satisfactorily in these areas (see below).

- A prescribed level of formal tertiary studies in insolvency administration specific
study. The prescribed level would be at least equivalent to that currently
provided under the Insolvency Practitioners” Association (IPA) Insolvency
Education Program provided by the Queensland University of Technology. This
study may form part of the legal and accounting studies previously referred to or
may be in addition to it.

This is a new requirement for both corporate and personal insolvency entry
standards, recognising the specialist nature of insolvency services.

It is not intended that this would be required for a restricted registration
(such as for registration to work solely as a receiver). An alternative
insolvency specific study requirement would be able to be prescribed.

- Engagement in relevant employment on a senior full-time basis for a total of not
less than three years in the preceding five years.

This compares to the current requirements for two years in personal
insolvency and five years in corporate insolvency. The reduction in corporate
insolvency experience requirements is balanced by the expanded power for
the regulator to impose industry wide conditions applicable to new
practitioners (see below). Setting the experience requirement at three years
for both corporate and personal insolvency would achieve the appropriate
balance of experience, and would align the requirements across the two
regimes.

- Possession of the ability to perform satisfactorily the duties of a practitioner.

- Possession of the ability to comply with any conditions upon their registration.
has adequate and appropriate professional indemnity and fidelity insurance cover;
is a fit and proper person;

has not been convicted, within 10 years before making the application, of an offence
involving fraud or dishonesty;

has not been subject to a personal insolvency administration in the previous 10 years;

has not been involuntarily deregistered within the 10 years before making the
application;

has not been involuntarily deregistered in the other regime within the 10 years before
making the application; and

- This is a new requirement for both regimes. As similar duties are held under both
regimes and there would be a highly aligned nature of the processes under which
a person may be disqualified with the enactment of the proposed reforms,
‘mutual recognition” of deregistration is appropriate.

- There would also be mutual recognition of suspensions. A practitioner would not
be capable of being registered if their registration was involuntarily suspended
under the other regime.



27.

28.

29.

h)  is not otherwise disqualified from managing a company.

- This is currently a corporate insolvency requirement but not a personal
insolvency requirement. If a person has been determined not to be an appropriate
person to hold a position of authority (as a director) over property being held for
a group of stakeholders (shareholders/creditors), it may be considered that they
should not similarly be in a position of authority as an insolvency practitioner
with control of property held on behalf of creditors/shareholders (for corporate
insolvency matters) or a debtor or bankrupt (for personal insolvency matters).

Residency outside Australia would be a ground upon which a Committee may refuse
registration as either a registered liquidator or registered trustee. The regulators would be
empowered to impose conditions to address non-residency (this is discussed in greater detail
below).

A practitioner would be able to apply for different forms of registration, for example
personal, unrestricted corporate or restricted corporate registration, which would include
receivers. Different entry requirements may apply to different registrations. For example, the
regulations would be able to prescribe specialist training requirements for different restricted
classes.

Practitioners that are currently registered would become subject to the new standards of
entry as ongoing requirements for maintaining registration, with the following exceptions:

29.1. They would not be required to undertake insolvency specific study in accordance with
paragraph 26(a) in order to maintain registration.

29.2. Suspensions or deregistrations under the other insolvency regime prior to the
commencement of the new regime would not automatically be a separate ground for
removal (see paragraph 26(g)). However, the circumstances underlying the suspension
or deregistration may still form the basis of some other ground of removal (such as not
being a fit and proper person).

Conditions on registration

30.

31.

32.

33.

The framework for standards of entry would also be adjusted to allow conditions to be
placed upon insolvency practitioners. This would include conditions on the registration of a
specific practitioner and industry-wide conditions that would apply to all practitioners.

Currently, neither the personal or corporate insolvency regimes allow the regulators to
approve industry wide conditions on registration. This contrasts with the regulation of
company auditors, where ASIC has the power to impose conditions in relation to specified
issues.

Regulators would be able to approve industry wide conditions, with respect to certain
specified areas, that would apply to all registered practitioners. Practitioner-specific
conditions would be able to be applied by the Committee that considers the registration
application.

The regulators would be empowered to impose industry wide conditions:

a) in relation to continuing professional education (such conditions could extend to
requiring practitioners to pass assessments of required learning);

b)  in relation to the periodic or other review of the practitioner’s insolvency work as part

of a quality assurance or review program (in part, this would support any inspection
program by the regulator);
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in relation to insurance (must be consistent with and would supplement legislated
obligations);

in relation to establishing and maintaining a system for resolving complaints;

on the form of practice engaged in by persons in their first two years of registration.
Conditions would be restricted to those necessary to address issues regarding
inexperience;

- This reform would complement the reduction in the minimum required
experience for registration as a liquidator from five years to three years. The
conditions power in conjunction with streamlined disciplinary procedures (see
below) for breaches of these conditions means that new practitioners can be
viewed as effectively being on “probation’.

on practitioners who have not accepted any new appointments for a period exceeding
12 months. Conditions would be restricted to those necessary to address concerns
regarding maintenance of practice capacity, knowledge and experience; and

on practitioners residing outside of Australia. Conditions would be restricted to those
necessary to facilitate regulatory and administration issues that may arise due to all or
part of their practice taking place outside of the jurisdiction.

- There is no current residency requirement for personal insolvency practitioners.
While it is desirable that persons who otherwise meet the requirements for
registration should be able to maintain registration, particular regulatory issues
may arise due to the presence of case managers and records outside of the
jurisdiction.

- This proposal would allow Australian registered practitioners who relocate to a
New Zealand branch of their firm to maintain their registration subject to meeting
standard conditions regarding non-residency.

34. Conditions (a) to (d) reflect the kind of conditions ASIC is currently empowered to impose in
respect of persons registered as company auditors, while conditions (e) to (g) would be
added specifically for the insolvency regime.

35. The law would provide that practitioners are obliged to comply with any conditions on their
registration, irrespective of how they are imposed.
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CHAPTER 3 — REGISTRATION OF INSOLVENCY PRACTITIONERS

BACKGROUND TO PROPOSALS

36. This chapter proposes reforms to amend the framework for the registration of insolvency
practitioners. The registration framework determines the opportunities that the regulators
have to decide on who enters into the market for the provision of insolvency services.

37. The reforms aim to strengthen the registration framework for corporate insolvency
practitioners by introducing a Committee structure based on the current personal insolvency
structure. The framework would also be strengthened by requiring a renewal of registration
every three years.

PROPOSED REFORMS

Classes of practitioner

38. There would be a single class of practitioner in corporate insolvency (although registration
may be conditional or restricted to specified classes of administration). The separate class of
official liquidator, as well as debtor company specific registration, would be removed from
corporate insolvency. Registered liquidators would be able to perform all functions currently
restricted to official liquidators.

38.1. With the removal of official liquidators, who are currently obliged to consent to act in
court ordered windings up, it would become necessary for any person petitioning for a
court ordered winding up to obtain the consent of a corporate insolvency practitioner
to act. A person would similarly need to obtain consent to act when seeking to have
ASIC place a deregistered company into liquidation under the proposed corporate law
reforms contained in the Government’s Protecting Workers” Entitlements Package.!

39. At this time, only two classes of restricted registration are proposed: registered liquidator
restricted to act as a receiver and receiver and manager; and registered liquidator restricted
to act as a receiver only.

39.1. There are many people in the insolvency industry who currently specialise in
receivership work. These people may hold sufficient skills and experience to be able to
accept appointments to these kinds of administration, but not enough to be registered
as an unrestricted registered liquidator. The proposed reforms in relation to the
standards of entry and conditions on registration would have sufficient flexibility to
enable receivers to be registered as long as they satisfy certain criteria relevant to
working as a receiver.

Application to become a practitioner

40. The process for applying for registration as a practitioner would be aligned between
personal and corporate insolvency, with the system largely based on the current personal
insolvency regime.

41. The regulators would be responsible for accepting initial applications and determining that
the application is complete and accompanied by the relevant fee. The regulators would have
the discretion to determine whether to process applications as received or consider
applications on a periodic basis, not more than six months apart. The regulators would not

1 www.alp.org.au/protecting-workers-entitlements-package/
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42.

43.

determine whether to register an applicant. Instead, provided the application is complete,
the regulator would refer the application to a Committee for determination.

41.1. Currently, ASIC is able to register practitioners directly, while ITSA must refer
applications to a Committee for consideration and determination.

There would be a fee for making an application for registration as a practitioner, which
would not be refundable if an application was rejected by a Committee. If the application is
successful a registration fee would also be payable. This would adopt the current approach
under the Bankruptcy Act.

The current application fee for registration in personal insolvency is $2,000 (which has been
determined on cost recovery principles) and in corporate insolvency is $351, indexed to the
consumer price index (CPI).

Composition of committee

44.

Committees would have three members. One would be a delegate of the respective regulator
and one would be an IPA representative. The third member would be selected by the
Minister from a pool of candidates chosen by the Minister. This power would be able to be
delegated. This composition is based on the current personal insolvency Committee
requirements.

Committee functions — initial registration

45.

46.

47.

48.

49.

The Committee would determine whether a person should be registered. The new law
setting out the consideration of applications by a Committee would be modelled on the
current personal insolvency regime. Applicants would be required to sit for an interview and
the Committee could choose to require the applicant to sit an examination.

The Committee would be able to recommend the registration of a practitioner conditionally
provided that an applicant substantially meets the minimum requirements and the
practitioner’s deficiencies are capable of being addressed by those conditions.

46.1. Initial registration conditions imposed by the Committee could only be aimed at
addressing deficiencies in relation to meeting the standards of entry requirements. For
example, an applicant may demonstrate insufficient experience in a specific type of
insolvency administration. The Committee might determine that the person should be
registered, provided that they only accept appointments of that kind jointly with
another practitioner (for a specified number of appointments or a specified period).

The Committee must notify the applicant of the outcome of the process and must provide a
statement of reasons if an application is refused (or conditions imposed). No statement of
reasons is required if the application is granted unconditionally.

Registration decisions of a Committee would be subject to review by the Administrative
Appeals Tribunal (AAT).

If a Committee determines that a person should be registered, the regulator must register
them subject to their taking out insurance (and providing adequate proof of such) and
paying a registration fee. This reflects the current approach under the Bankruptcy Act.

49.1. In personal insolvency, the registration fee is currently $1,200. There is currently no
equivalent fee in corporate insolvency.
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50.

Committees would also operate in relation to practitioner disciplinary matters (as is the
current case in personal insolvency). Further details on general Committee processes are
contained in Chapter 8 — Discipline and Deregistration of Insolvency Practitioners.

Renewal of registration

51.

52.

53.

A practitioner would be registered for a three-year period. This reflects the current position
under the Bankruptcy Act. Registered liquidators would no longer be registered indefinitely.
Applications for renewal would be made to the regulator, with a fee payable. In personal
insolvency, the renewal fee is currently $1,600.

Renewal would require satisfaction of standard registration requirements, such as the
maintenance of insurance cover and the payment of fees. The renewal process would also
provide an opportunity for regulators to conduct reviews of practitioner conduct during the
preceding three years and to utilise their new powers to refer matters to Committees for
disciplinary action or to take direct regulatory action. Compliance with continuing
professional education requirements would also be required for renewal.

Renewal would be in addition to the annual return process, which would be amended to
require practitioners to provide proof of insurance annually. The annual return process is
discussed in Chapter 7 — Insurance Requirements for Insolvency Practitioners.

Notification of certain events

54.

55.

56.

57.

58.

A practitioner would be required to notify the regulator if he or she:

a)  becomes an insolvent under administration (including under a foreign law);
b)  has been convicted of an offence that would disqualify them from registration;
c)  isdisqualified from managing corporations;

d) does not maintain adequate and appropriate professional indemnity and fidelity
insurance;

e) fails to comply with a Bankruptcy Notice; or
f)  was subject to disciplinary proceedings under the other insolvency regime.

Notification of events (a) or (b) are currently required under personal insolvency law, while
event (c) is currently required under corporate insolvency law.

Events (a) to (d) would be grounds for disqualification by direct administrative action under
the proposed new regime, while failing to comply with a Bankruptcy Notice would be
considered strongly indicative of current or imminent circumstances that would affect the
entitlement of a practitioner to continue to be registered.

The proposed reforms would make it an offence in both the Corporations Act and
Bankruptcy Act to breach the notification requirements, punishable by a maximum of 100
penalty units ($11,000). This is an increase from the current 5 penalty units ($550) in
corporate insolvency, where a practitioner fails to notify ASIC of being disqualified from
managing a corporation. A breach of the equivalent notification requirement under personal
insolvency law is currently not an offence.

Practitioners must also notify the regulator of changes in personal details. This is currently
the case under both regimes.

Page 11






CHAPTER 4 — REMUNERATION FRAMEWORK FOR INSOLVENCY
PRACTITIONERS

BACKGROUND TO PROPOSALS

59.

60.

This chapter proposes reforms to the remuneration framework for insolvency practitioners.
It is important that the remuneration framework appropriately empowers creditors on issues
of remuneration as it not only affects the returns available to creditors, but the confidence
that creditors have in the insolvency system as a whole.

The reforms aim to provide additional accountability to creditors in respect of remuneration
and streamline minimum remuneration requirements to minimise the costs incurred by an
administration.

REFORM PROPOSALS

Minimum fees

61.

62.

63.

It is proposed to amend the Corporations Act and Bankruptcy Act to allow insolvency
practitioners to claim a minimum fee of $5,500 (GST inclusive). This would be an increase
from the current minimum amount set in the Bankruptcy Act, which is $5,420.2 In a
corporate insolvency, currently a liquidator can claim a minimum fee of up to $5,000 if he or
she has attempted to hold a creditors meeting to approve fees, but failed due to the lack of a
quorum.

There are significant costs in holding a meeting to approve the minimum fee in a corporate
insolvency, regardless of the number of attendees or proxies received, with the cost of
obtaining a fee approval in an assetless administration estimated to be between $3,000 and
$4,000. Where the fee for which approval is sought is small, this cost can easily outweigh the
benefit being sought, which is of particular concern in small business insolvencies.

Insolvency practitioners are required by law to carry out certain basic functions. Given this,
it would be appropriate for there to be a minimum guaranteed entitlement to remuneration.

Fee caps

64.

65.

The Corporations Act and Bankruptcy Act would be amended to require prospective fee
approvals to specify a fixed maximum capped amount. Once the initial fee cap is set, that
amount may be revised at a later date only by creditor or COI resolution, or by the Court.

This amendment reflects current industry best practice.? Fee caps provide a check upon the
unlimited escalation of time based fee entitlements, facilitate creditor engagement in the
remuneration setting process and provide a valuable means of setting creditor fee
expectations.

or $5,000 if the provision of insolvency services did not amount to a taxable supply.

Paragraph 15.2.2 of the IPA Code of Professional Practice provides that ‘A Practitioner may seek approval from
creditors for time based remuneration to be determined in advance of the work to be performed. The approved
amount must be capped to a nominated limit'. It provides that any fee cap may be subsequently increased.
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Casting votes on remuneration

66.

67.

A registered liquidator (or any other person elected as Chair) would be prevented from
using a casting vote where the resolution is one for the approval of the remuneration of the
liquidator in any external administration.

66.1. The remuneration of a personal or corporate insolvency practitioner may be approved
by creditors by the passage of an ordinary resolution. Currently, under the
Corporations Act, ordinary resolutions require the support of a majority of creditors by
value and number. However, if only one majority exists, the practitioner may exercise
a ‘casting vote” and cause the resolution to pass. In contrast, under the Bankruptcy Act,
ordinary resolutions require only a majority by value and there are no casting votes.
The definition of ordinary resolution would not be aligned under the reforms.

Where there is a conflict between a resolution by number and value, the motion for approval
of a liquidator’s remuneration would be taken to be defeated. This addresses the inherent
conflict in a practitioner being able to determine whether a resolution approving his or her
own remuneration is passed or rejected.

Disbursements

68.

69.

70.

71.

72.

Reforms are proposed to prevent the misuse of disbursements by allowing creditors to
control the use of disbursements where the practitioner or a related party would receive a
profit or advantage.

It is proposed that personal and corporate insolvency practitioners would be prevented,
without the prior approval of creditors, from: directly or indirectly deriving a profit or
advantage from a transaction, sale or purchase for or on account of the estate; or conferring
upon a related entity a profit or advantage from a transaction, sale or purchase for or on
account of the estate.

Under the second limb of this rule, a practitioner who engages a related entity to provide
services to an administration would require creditor approval if the transaction confers a
profit or advantage on the service provider. Transactions provided at cost (for example,
obtaining photocopying services from the firm’s service company for a fee without a profit
margin) would not offend the rule and would not require approval.

70.1. Currently, corporate insolvency practitioners are subject to the general corporations
law officers” duties, including a duty to not improperly use their position or gain an
advantage. Personal insolvency practitioners are prevented from directly or indirectly
deriving any profit or advantage from a transaction, sale or purchase for or on account
of the estate or any gift, profit or advantage from a creditor.

The proposed reforms would also clarify that the existing (common law and, in the case of
personal insolvency, statutory) duties to manage actual or apparent conflicts of interest
require disclosure of any engagements of related entities, apply whether or not a profit or
advantage is being received.

Personal and corporate insolvency rules would also be aligned in relation to the ability of
practitioners to accept gifts and benefits, give up part of their remuneration to another
person, and acquire property from the insolvency administration.
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Cost assessment in corporate insolvency

73.

74.

75.

76.

77.

78.

79.

The Corporations Act would be amended to provide the regulator and the court with the
power to appoint a cost assessor to assess and report on the reasonableness of the
remuneration and costs incurred in all or part of an administration. A cost assessor would:

* be under a duty to act independently, in the interests of creditors as a whole (and if
they have a financial interest, members), and to avoid actual and apparent conflicts of
interest;

* be given rights to access administration records and to require records of the
liquidator’s firm relating to the administration; and

+ only be able to report on their findings to creditors as a whole, the COI, the regulators,
law enforcement, or the court.

Given the markedly different remuneration regime existing in personal insolvency
(including, the availability of binding regulator administrative review mechanisms); and the
generally smaller size of personal insolvency administrations, this proposal would apply to
corporate insolvency only.

It can be difficult for creditors to assess the reasonableness of a practitioner’s claim for
remuneration. In order to be able to meaningfully exercise their rights to challenge a
practitioner’s remuneration (or other rights, such as the right to replace a practitioner),
creditors should also have an effective mechanism by which they can seek an expert
assessment of any claims for remuneration.

As a breach of remuneration-related obligations may amount to a breach of a practitioner’s
duties, the regulator would also be able to seek an independent expert assessment of the
reasonableness of costs. This could occur as a result of creditors raising concerns about a
practitioner’s remuneration with a regulator. The regulator would be able to appoint an
expert without seeking a court order, in the same way as they can currently initiate an audit
of the accounts of an administration.

It would be open to practitioners to consent to an independent cost assessment, without
requiring a creditor to obtain a court order to that effect. The practitioner would need to have
regard to their general duty to act in the interest of the administration, when determining
whether to agree to the costs of the assessment being borne by the administration or some
other party.

The court would be given broad powers to intervene in or to assist an assessment. For
example, the court would be able to prevent or vary the terms of an assessment; or remove
and replace the assessor. In addition, the court would retain its power to appoint an assessor
to assist in a court review of a practitioner’s remuneration.

In a regulator initiated matter, costs would be set by the regulator and borne by the
administration. In court initiated matters, costs would be set by the court and the court may
determine who should bear the costs. The court would have power to set, vary or review
costs.

Reviews of trustee remuneration in personal insolvency

80.

It is proposed that the Bankruptcy Act be amended to allow the regulator to initiate a review
of a trustee’s remuneration on its own initiative, without a referral from a bankrupt or
creditor.
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81.

82.

83.

Currently in personal insolvency the regulator can administratively review a trustee’s
remuneration if a bankrupt or creditor applies for a review. However, in some cases, a
trustee’s remuneration arrangements may potentially be of concern but due to disinterest or
a lack of information on the part of affected parties no referral is made to the regulator.

Situations may also arise where creditors do not approve remuneration (for example,
because the bankruptcy is annulled before a remuneration proposal can be put to creditors)
and therefore no remuneration claim notice is provided by the trustee. This notice is a
prerequisite to a bankrupt or creditor applying for a review by the regulator.

In such circumstances the proposed power for the regulator to be able to initiate a review
would provide a mechanism for the trustee’s remuneration to be reviewed by the regulator if
the bankrupt or a former creditor is dissatisfied with an amount claimed. In order to facilitate
the exercise of this proposed new power, new notification requirements would be imposed
upon trustees in relation to anticipated annulments in certain circumstances.
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CHAPTER 5 — COMMUNICATION AND MONITORING

BACKGROUND TO PROPOSALS

84.

85.

This chapter proposes changes to the key mechanisms governing the provision of
information to stakeholders. This includes the role of Committees of Inspection (COls), the
requirements for regular reporting to creditors, the ability of creditors to make requests for
information and the calling of meetings.

The purpose of these reforms is to address information asymmetries between creditors and
insolvency practitioners that interfere with the ability of creditors to inform themselves of the
course of insolvency administrations and, where appropriate, exercise their rights in relation
to the administration or the practitioner.

REFORM PROPOSALS

Committees of inspection

86.

87.

It is proposed that the current divergent rules governing COls in liquidations, voluntary
administrations, deeds of company arrangement, bankruptcies, controlling trusteeships and
personal insolvency agreements be replaced with a closely aligned set of rules aimed at
enhancing creditor participation in insolvencies.

It would be expressly stated that COIs have an advisory and supervisory role. Their
functions would include being empowered to:

a) make reasonable requests for information to the practitioner (aligned with the new
general obligation upon practitioners in this regard — see paragraphs 94 to 98);

b) amend reporting requirements to creditors as a whole (see paragraphs 101 to 104), if this
is delegated to them by creditors;

c)  pass resolutions which practitioners must have due regard to, including resolutions that
the practitioner should disseminate information to creditors as a whole;

d) approve practitioner remuneration, if this is delegated to them by creditors;

e)  obtain specialist advice or assistance;

f)  commence or intervene in proceedings relating to the review of conduct, review of
remuneration; and intervene in proceedings seeking court approvals for actions by the
practitioner;

g) require the practitioner to convene meetings of creditors or members and put specified
resolutions to them and, if requested, disseminate accompanying text approved by the
COIL,

h) approve the continuation of director’'s powers in court ordered windings up and
creditors voluntary liquidations (which, with alignment of the law between court
ordered and creditor’s voluntary liquidations, may also be approved by the liquidator,

creditors or the court);

i)  direct liquidators (not trustees) to invest surplus funds; and
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88.

89.

90.

91.

j)  extend the role of a COI in corporate insolvency to approve certain compromises and
contracts in place of creditors’ or court approval.

Functions (a) and (b) are new functions relating to other reform proposals set out in this
paper. Functions (c), (d) and (g) to (j) reflect similar functions currently vested in COls in
some, but not all, kinds of administration. Functions (e) and (f) are functions that the
individual members of a COI may currently take in their own right but not on behalf of the
COL

The rules preventing members of a COI from receiving benefits or purchasing assets from
the administration without the approval of the court or the general body of creditors
(excluding the parties to the transaction) would apply across all forms of personal and
corporate insolvency administration.

It would be made clear that COlIs are able to determine their own procedures and that they
may make decisions by circular resolution.

There would be a general power for the court to review, cancel, vary or restrict the powers,
functions and entitlements of a COI or its members. This power would be limited to ensuring
that COIs conduct themselves properly and do not abuse their powers.

Composition of COI

92.

93.

It is proposed that the systems governing appointment to COIs would be reformed to make
sure that COls are representative of the general body of creditors. A person authorised by
more than a prescribed portion of the potential votes in an administration, for example —
10 per cent by value, would have a right to select a member of a committee; however, if they
do so, those votes could not be exercised in respect of any resolutions to select or remove
other members of the committee. The reforms would ensure that those controlling the voting
of the general body of creditors would not be able to control the selection of all of its
members and that priority creditor classes, most notably employees, would be appropriately
represented. Creditors would be able to remove and appoint members, with removal
requiring seven days notice.

Corporate COIs would be established without the involvement of members unless, in the
opinion of the practitioner, there is a reasonable prospect of members having a financial
interest in the conduct of the administration (this would be assumed in a members’
voluntary liquidation).4

Ad hoc individual requests for information

94.

95.

96.

The proposed reforms would align the obligations concerning reasonable requests for
information in respect of members/debtors in liquidations, voluntary administrations, deeds
of company arrangement, bankruptcies, controlling trusteeships and personal insolvency
agreements. The result of the alignment would be improved access to information,
particularly for creditors in corporate insolvencies.

An insolvency practitioner would be required to give information about the administration
of the estate to a creditor who reasonably requests it. This power would be based upon the
current Bankruptcy Act obligations.

Requests for information would be able to be complied with by providing or making
available information in a manner elected by the practitioner (including posting the
information online).

4 Currently all corporate insolvency COIs require members to be involved in their establishment.
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97.

98.

99.

A few key specified kinds of requests (for example, requests for the most current creditor
lists (including names, amounts owed and contact details, and email addresses if available),
detailed Work in Progress reports, and transaction reports) would be prescribed as being
reasonable to request, and time limits within which such requests must be complied with
would also be provided. It is intended that there would be rules preventing nuisance or
vexatious requests which could cause the administration to incur unreasonable costs. This
could include situations where a request is made repeatedly and within a short timeframe.

As creditors would be provided with improved information access rights, certain reporting
requirements would be removed, including the requirement to: lodge full transaction reports
to the regulator with all corporate administration returns; and provide copies of creditor lists
at the commencement of all voluntary liquidations.

For the purpose of all rights to obtain information or to attend (but not vote) at creditors’
meetings, the Commonwealth would be treated as a contingent creditor in relation to the
General Employee Entitlements and Redundancy Scheme (GEERS) where the lodgement of
employee claims for such is contemplated.>

Reporting to stakeholders

100.

101.

102.

103.

Creditors (and COls, if delegated by creditors) would be empowered to pass resolutions (by
majority in number and value with no casting vote held by the practitioner/chair) imposing
reasonable reporting requirements regarding the debtor affairs and administrations. The
proposed changes would allow flexibility for creditors in determining what information they
want provided and when.

These requirements would set out when reports must be sent or made available to creditors
or members, the matters that must be covered in those reports, and how those reports must
be sent or made available. These requirements could also set out when meetings of creditors
must be held. These powers would be new for creditors in both corporate and personal
insolvency.

While creditors would be empowered to impose a custom reporting requirement, default
reporting requirements would also apply. Different default requirements may be prescribed
for different types of administration. The contemplated standards would, for all
administrations:

* require initial notification of the commencement of an administration to be sent to
creditors, which would be mandatory regardless of whether there are sufficient
administration assets to pay for the notice; and

* allow, at the election of the practitioner, all subsequent creditors’ reports and
notifications to be made available (including online) with a short notification of the issue
of the report being sent to all creditors.®

Reporting standards in relation to the notices and reports regarding the initial and main
meeting of creditors in a voluntary administration would not be capable of alteration by
creditors. Lodgement of the notice and report in relation to the main meeting would be
required to be lodged with the regulator. This would align corporate insolvency to the

5 The discretionary nature of the GEERS scheme is such that the Commonwealth would not be considered to be a

contingent creditor under ordinary principles.

6 This approach amends an earlier reform proposal announced by the Government in January 2010. Further details are

at Chapter 12 — 2010 Corporate Insolvency Reforms.
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104.

position in personal insolvency where the report in relation to the main meeting in a
controlling trusteeship must be lodged with ITSA.

With the introduction of the ability for creditors to determine reporting requirements and an
obligation for practitioners to comply with reasonable requests for information, some current
default one-size-fits-all reporting and meetings requirements become unnecessary and result
in unnecessary costs being imposed on administrations.

104.1.Current mandated annual and final meetings in corporate insolvency (which have no
equivalent in personal insolvency) would not be replicated in the default reporting
standards. It would be open to creditors to approve alternative requirements. As a
result of changes to final meetings requirements in corporate insolvency, there would
be consequential changes to company deregistration processes.

Meetings of creditors

105.

106.

107.

108.

Meetings of creditors are an important means of enabling creditors to seek information on
the conduct of an administration and to have the opportunity to ask questions and make
representations to a practitioner. Meetings of creditors also provide an opportunity for
creditors to put forward and vote on resolutions to replace underperforming practitioners
(see paragraph 181).

It is proposed that the rules concerning when a meeting could be called be enhanced and
harmonised. The reforms would allow creditors to more frequently call meetings by
requiring a practitioner to convene a meeting of the creditors whenever:

* the creditors so direct by resolution (either through a meeting or postal vote);
¢ a COl so directs;
* sorequested in writing by at least 25 per cent by value of creditors; or

* sorequested in writing by less than 25 per cent by value of the creditors representing at
least 10 per cent by value and who have lodged with the practitioner sufficient security
for the cost of holding the meeting.

Requiring that at least 10 per cent by value of the creditors support the calling of a meeting,
even when security has been provided, prevents creditors incurring unnecessary costs by
attending meetings which are not supported by a sufficient portion of creditors.

107.1.Currently, practitioners in corporate insolvency are compelled to call meetings when
requested by creditors representing at least 10 per cent by value but may require
security irrespective of the level of support for the calling of a meeting.

Practitioners would still be authorised to voluntarily choose to call a meeting in other
circumstances. In addition, there would be a special threshold set for the first meeting in
creditors” voluntary liquidations (see paragraph 188).

Voting on resolutions without calling a meeting

109.

The Corporations Act would be amended to provide for voting on resolutions without
requiring the calling of a meeting. The law would be aligned to the current personal
insolvency position, which allows resolutions without meetings for all kinds of resolution.”

7 This amends an earlier reform proposal announced by the Government in January 2010. Further details are at

Chapter 12 — 2010 Corporate Insolvency Reforms.
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Annual estate returns

110.

111.

112.

For every administration that a practitioner administers during a year, the practitioner
would be required, within a specified period after the end of that year, to give the regulator a
return, in an approved form, in relation to the administration of that estate during that year.

110.1.These reports may require information to be provided on the receipts and payments
for the period and any interest charged.

This would align the laws to the current personal insolvency position. Corporate insolvency
administration reports would no longer be required to be lodged every six months.

The associated existing minor offence provision in personal insolvency would be replaced by
a default late lodgement fee (as is currently the case in corporate insolvency). The new
regime would provide that the late fee would be payable by the practitioner personally and
not reimbursable out of the administration; this would ensure that the late fee operates as a
real incentive to lodgements being made on time. The provisions in Part 7.4 of the Criminal
Code Act 1995 regarding knowingly providing false information to a Commonwealth entity
would continue to apply.
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CHAPTER 6 — FUNDS HANDLING AND RECORD KEEPING

BACKGROUND TO PROPOSALS

113.

114.

This chapter proposes changes to enhance and align the rules governing funds handling and
record keeping for corporate and personal insolvencies.

The aim of these reforms is to reduce the costs incurred by practitioners, and consequently
administrations, in complying with multiple funds handling rules, while still promoting
good governance in insolvency administrations and protecting the interests of creditors.

REFORM PROPOSALS

Funds handling

115.

116.

117.

118.

119.

120.

It is proposed that the rules around funds handling be changed so that the opening of
separate accounts for each administration would not be required unless actual or anticipated
receipts for an administration exceeded both a prescribed amount (for example, $50,000) and
number of receipt transactions (for example, 10 receipts). It is proposed that the rules
regarding funds handling between personal and corporate insolvency; and between the
various kinds of insolvency administration be aligned.

115.1.Currently, combined accounts are not permitted in corporate insolvency, but are
permitted in personal insolvency.

Penalty interest provisions would apply for late banked monies. Under these provisions
practitioners would be personally liable to pay penalty interest for late banked monies. This
would reflect the current position in personal insolvency. Penalty interest provisions would
also be extended to apply to monies withdrawn from accounts without authorisation.

In personal insolvency, penalty interest would be treated as ‘interest’” for the purposes of the
personal insolvency interest charge regime, under which all interest in personal insolvency
matters must be paid to the Commonwealth. In corporate insolvency, penalty interest would
be required to be applied to meet disbursements (only where funds would otherwise not be
available to pay them), distributions to creditors or members, or paid into the Companies
and Unclaimed Monies Special Account. Penalty interest would not be able to be used to
meet practitioner remuneration claims.

The current offences relating to failing to bank funds into the correct account would be
aligned to apply to monies not banked or banked into the wrong account. Maximum
penalties for breaches would be increased to 50 penalty units ($5,500).

An explicit requirement to perform regular bank reconciliations would be imposed in
corporate insolvency mirroring existing personal insolvency requirements.

Investment rules would not be aligned, given that all interest is payable to the Government
in personal insolvency but not in corporate insolvency.

Record keeping

121.

122.

The rules regarding the keeping of records in personal and corporate insolvency would be
aligned.

The Corporations Act rules regarding the destruction of administration documents would be
extended to all kinds of corporate insolvency and to personal insolvency.
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123.

124.

125.

However, in order to maintain consistency with the seven year period following finalisation
after which trustees obtain an automatic release (a release discharges the trustee from all
liability in respect of any act done or default made by him or her in the administration of the
estate of the bankrupt) records would by default be required to be kept for seven years
following finalisation in personal insolvency, rather than five years as in corporate
insolvency.

A penalty for unauthorised destruction of records or failing to keep books would apply (as
currently is the case in corporate insolvency) and be increased to 50 penalty units ($5,500).

The regulators would be empowered to allow electronic copies to be preserved in
substitution of the ongoing retention of hard copies of documents.

Audit

126.

127.

It is proposed that the current provisions empowering regulators to appoint a person to
audit the financial statements of an insolvency administration would be aligned. The
additional rules providing for information access and the remuneration of auditors that exist
in corporate insolvency law would be replicated in personal insolvency law.

126.1.Under the corporate insolvency regime, the cost of the audit forms part of the costs of
the administration and copies of the audit must be provided to the liquidator.

The aligned provisions would empower the court to order an audit of insolvency
administration financial statements, upon the application of an interested party. The court
would be given the power to determine on a case by case basis who would bear the costs of
such an audit (for example, the applicant or the administration).

Reviews

128.

129.

130.

It is proposed that, in the case of corporate insolvency, the audit provisions be extended to
empower a regulator or the court to appoint another insolvency practitioner to review and
report on all or part of an administration. A reviewer would:

* be under a duty to act independently; in the interests of creditors as a whole (and, if
they have a financial interest, members or the bankrupt); and to avoid actual and
apparent conflicts of interest;

* be given rights to access administration records, and to require the production of
records of the liquidator’s firm relating to the administration (for example, time sheets
or diaries); and

* have to report their findings to creditors as a whole, the COI, the regulators, law
enforcement or the court. Other than reporting to a COI, a reviewer would be
prohibited from communicating selectively to creditors.

In a regulator initiated matter, costs would be set by the regulator and borne by the
administration. In court initiated matters, costs would be set by the court and the court may
determine who should bear the costs. The court would have the power to set, vary or review
costs.

The court would be given broad powers to intervene in (for example, prevent or vary the
terms of a review; or remove and replace the reviewer) or to assist a review.
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CHAPTER 7 — INSURANCE REQUIREMENTS FOR INSOLVENCY
PRACTITIONERS

BACKGROUND TO PROPOSALS

131.

132.

This chapter proposes reforms to insurance obligations, including increasing the penalties
attached to not holding insurance and requiring annual reporting. Insurance is an important
part of the insolvency framework as it provides protections for creditors in the event of any
breaches by an insolvency practitioner.

The aim of these reforms is to ensure that adequate and appropriate insurance cover is
maintained by insolvency practitioners to cover losses arising from any breaches by them of
their obligations to the administration and creditors. An important element of providing a
strong incentive for practitioners to maintain adequate insurance is ensuring that the
penalties reflect the serious consequences of failing to comply with this obligation.

REFORM PROPOSALS

Insurance

133.

134.

135.

It is proposed that the offence provisions in relation to the non-maintenance of insurance
cover by insolvency practitioners be aligned across the personal and corporate insolvency
regimes.

A practitioner would be required to take all reasonable steps to maintain adequate and
appropriate professional indemnity insurance and adequate and appropriate fidelity
insurance. It is proposed that an offence of up to 1000 penalty units ($110,000) would apply
for a breach of this duty. In corporate insolvency, the current penalty is 5 penalty units
($550), while there is no equivalent offence in personal insolvency.

Consistent with the obligation imposed by legislation, the regulator would also be able to
impose industry wide conditions regarding maintenance of insurance cover. This would
provide a means for ASIC to give direction as to what is ‘adequate’ and ‘appropriate’.
However, the ASIC conditions would not be determinative of whether the criminal offence
has been breached.

Annual practitioner returns

136.

137.

138.

It is proposed that the requirements around annual practitioner returns be aligned across the
personal and corporate insolvency regimes. Regulators would continue to be provided with
a high degree of flexibility regarding the information required in a return.

136.1.Currently, in corporate insolvency, an annual practitioner return must be lodged. The
annual return document sets out details about the practitioner’s practice and
information about the insolvencies the practitioner was involved in during the year.

The law would mandate the attachment of proof of insurance. Currently, such proof must be
lodged upon renewal of registration in personal insolvency, with no equivalent obligation in
corporate insolvency.

A fee would be able to be prescribed for the lodgement of this return, and this fee may be
variable. The fee for corporate insolvency practitioners may be calculated with reference to
the number and type of administrations handled during the period. The current fees payable
by registered trustees, which are based on the amount of unsecured property realised in each
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administration (realisations charge) and on the interest accrued in each administration net of
certain fees (interest charge), would be retained in personal insolvency.
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CHAPTER 8 — DISCIPLINE AND DEREGISTRATION OF INSOLVENCY
PRACTITIONERS

BACKGROUND TO PROPOSALS

139. This chapter proposes reforms to the disciplinary and deregistration process for insolvency
practitioners, with significant changes applying to corporate insolvency practitioners. A
strong disciplinary and deregistration process provides integrity to the insolvency
framework and ensures that appropriate action can be taken when misconduct occurs.

140. The aim of these reforms is to strengthen and align the disciplinary and deregistration
processes, giving the regulators and others the power to refer matters to Committees, similar
to what currently occurs in personal insolvency. This new framework would better enable
timely and appropriate disciplinary action to be taken when misconduct occurs, while
ensuring that practitioners are treated fairly and are afforded natural justice.

REFORM PROPOSALS

Direct administrative action by the regulators

141. The proposed reforms would provide grounds on which the regulators would be able to act
directly to suspend or deregister practitioners, without referral to a Committee. This would
facilitate swift action in circumstances where a practitioner is clearly not capable of
appropriately performing their functions.
141.1.The suspension process would provide the practitioner with an opportunity to remedy

any small breach without losing their registration, while also allowing the regulator to
promptly intervene where it has concerns about a practitioner’s conduct.

142. Currently, ITSA does not have a power to administratively deregister or suspend a
practitioner, although it may refuse to renew a trustee’s registration where they have not
maintained or provided proof of insurance or have not paid certain fees. ASIC may take
direct action to disqualify a practitioner in limited circumstances, including where a
practitioner does not maintain insurance cover, is disqualified from managing corporations,
or becomes an insolvent under administration. Both regulators may also deregister a
practitioner voluntarily at the request of the practitioner.

143. Grounds for direct action by the regulator would include where the practitioner:

a) becomes an insolvent under administration;

b) is disqualified from managing corporations under Part 2D.6 of the Corporations Act;

¢)  does not maintain adequate and appropriate professional indemnity insurance, or does
not provide adequate proof of this to the regulator when requested;

d) requests that the regulator cancel their registration;
e) requests that the regulator suspend their registration;
f)  has been involuntarily deregistered under the other registration regime;

g) has been involuntarily suspended under the other registration regime;
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144.

145.

146.

147.

h) dies;

i)  has been convicted of an offence that would disqualify them from registration; or

j)  fails to comply with a notice directing them to pay:
j-1.  an outstanding administration-related tax or fee in excess of a prescribed amount;
j-2.  aninfringement notice issued by the regulator in personal insolvency; or

j-3.  money outstanding to an administration as a result of a review process in excess of
a prescribed amount (administrative remuneration review in personal insolvency;
any review of practitioner conduct or remuneration by the Court for corporate or
personal insolvency).

— In relation to j.1, currently, non-payment of estate charges (including penalty
interest on outstanding estate charges) is grounds for non-renewal in personal
insolvency. In relation to j.3, it would not enable suspension or deregistration
in relation to a stayed Court order or an administrative decision under review.

Additionally, if upon registration conditions have been imposed by a Committee to address
deficiencies, a regulator would be empowered to deregister or suspend that person for
failing to comply with those conditions without referring the matter to a Committee; unless
the Committee when setting the conditions has determined otherwise. Similarly, a regulator
would be empowered to deregister or suspend a person for failing to comply with industry
wide conditions imposed upon persons in their first two years of registration, without
referral to a Committee.

144.1.The ability for the regulators to take action for such breaches reflects the probationary
nature of the registration of a person in their first two years of registration and the
importance of conditions for those who have been registered notwithstanding that they
have deficiencies that prevent their unconditional registration.

The regulators would also be empowered to suspend a practitioner’s ability to accept new
appointments, without referral to a Committee, if the practitioner fails to comply with a
notice directing them to lodge an outstanding annual administration or practitioner return.

145.1.Annual administration returns contain information required by regulators to
determine whether the practitioner should remain registered. Non-lodgement of estate
returns are strongly indicative that a practitioner is not properly managing essential
record keeping and accounting obligations in relation to the practitioner’s workload.
Non-lodgement of returns is currently a ground for referral to a Committee or CALDB
and for deregistration. In parallel to the regulators current power to take action
directly, regulators would remain able to refer non-lodgement of returns to
Committees.

The regulators would also be empowered to suspend a practitioner’s ability to accept new
appointments where they have failed to comply with a direction to correct an inaccurate
return previously lodged. In these circumstances it would still be open to the regulator to
seek other disciplinary remedies by referral to a Committee, if the extent of non-compliance
with lodgements or the totality of alleged breaches warranted such action.

In determining whether to exercise their powers in respect of suspension or deregistration,
the regulators would be required to afford natural justice to the practitioner. Decisions of the
regulator would be reviewable by the AAT.
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Disciplinary action by committee

148.

149.

150.

151.

152.

153.

154.

It is proposed that the new regime would provide for referral of a disciplinary matter by the
regulator, or other prescribed bodies, to a Committee. This would facilitate swift handling of
matters involving potential misconduct by a practitioner, and is a significant change from the
way disciplinary matters are currently handled in corporate insolvency.

The current show cause process under the Bankruptcy Act would be adopted under both
regimes. There is currently no requirement to issue a show cause notice in corporate
insolvency prior to a referral to CALDB.

The regulators would be able to issue a show cause notice to a practitioner and make a
referral to a Committee where, in the opinion of the regulator, a practitioner:

* has breached his or her duties (including where appointed to conduct a review of
another practitioner’s administration);

* no longer meets the ongoing requirements to maintain registration;
* isno longer actively practicing; or
* isno longer residing in Australia.

There would be two Committees operating, one for corporate insolvency matters and one for
personal insolvency matters. However, the law would facilitate the exchange of information
between regulators, requiring the regulators to provide copies of show cause notices to the
other regulator if the practitioner is registered in both regimes. In addition, the regulator
may rely upon the findings of a Committee in the other regime in forming its opinion to
issue a show cause notice.

151.1.For example, where a personal insolvency Committee determines that a person who is
registered under both systems is not a fit and proper person for the purposes of
registration as a registered trustee, ASIC may rely upon this as a fact when
determining whether to refer the person to a corporate insolvency Committee.

Prescribed legal or accounting professional bodies or the IPA would also have standing to
refer their members to a Committee on the same basis. This would enable professional
bodies that may be in possession of information concerning a practitioner’s misconduct to act
swiftly to remedy practitioner misbehaviour.

In determining whether to refer a practitioner to a Committee, the regulator would be able to
rely upon the existence of an unresolved act of bankruptcy by the practitioner to determine
that the practitioner may be insolvent and therefore may be unable to satisfactorily perform
the functions of a practitioner.

The regulator could refer matters to a Committee where it is seeking any of the listed
remedies (see paragraph 155). The regime would not be solely disciplinary in nature. For
example, if a practitioner should become incapacitated, the Committee system would be able
to temporarily suspend their registration and transfer their files to another practitioner.

Committee functions

155.

A Committee would be empowered to grant a wide range of remedies in relation to referred
matters, including;:

a) deregistering a practitioner;
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156.

157.

b) suspending a practitioner’s registration;
c) suspending a practitioner’s ability to accept new appointments;

d) imposing a condition on a practitioner’s registration, including a condition that they
enter into a specified undertaking as a condition of their continued registration;

e) issuing private or public admonishments or reprimands; and
f)  removing a person from a specified administration.

CALDB presently has open to it all of the above remedies except (f). The personal insolvency
Committee can exercise all but (e) and (f).

The new regime would enable a Committee to restrict a practitioner from acting as a delegate
or on behalf of another practitioner following their deregistration (for up to 10 years) or
during a period of suspension.

157.1.Currently, neither CALDB nor a Committee have an equivalent power. Concern has
been expressed as to the ability of certain deregistered practitioners to continue to be
involved in high level insolvency case management as consultants to registered
practitioners.

157.2. This would give Committees the power to restrict the ability of suspended or
deregistered persons to continue to be involved in specified administrations in a
non-registered capacity (or in certain roles in respect of any administration), in
appropriate cases. Committees would consider each matter on a case-by-case basis to
determine whether such restrictions are appropriate, and the nature and extent of any
such restrictions. All practitioners would have a corresponding general duty to not
knowingly engage a person to act in respect of an administration contrary to the terms
of such a determination by a Committee.

Imposition of conditions

158.

159.

160.

161.

162.

A Committee would be empowered to recommend conditions be imposed upon specific
practitioners. Conditions would be required to be directed towards the overall purpose of
the registration regime and be justified by the findings of the Committee.

As part of a disciplinary proceeding, a Committee would be able to consider the imposition
of conditions on their own initiative or at the request of the regulator. This is consistent with
Committees having the power to impose conditions on their own initiative or at the request
of the regulator when determining whether a person should be initially registered.

Additionally, regulators would be able to impose conditions on registrations, with the
practitioner’s consent. Regulator imposed conditions would be capable of being removed by
the regulator or varied with the consent of the practitioner.

Committees would be able to vary or cancel conditions (including those entered into
voluntarily with the regulator).

While conditions would be required to be made public, if a condition requires entering into
an undertaking, the undertaking itself need not be made public.
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Committees — general rules

163.

164.

165.

166.

167.

168.

169.

170.

171.

It is proposed that all decisions by a Committee would need to be by majority, that the
relevant regulators would be required to give effect to the decisions of a Committee, and
decisions concerning registration and deregistration would be reviewable by the AAT.

The procedures of a Committee would be based upon current personal insolvency
Committees. The procedures would seek to ensure the streamlined and efficient
consideration of registration and of disciplinary matters, while also ensuring natural justice
for practitioners.

164.1.The procedures would reflect an expectation that more legally complex matters;
matters where extensive use of coercive examination powers are required; and matters
where disciplinary remedies alone are insufficient (for example, where compensation
orders should be sought), are matters that should not be referred to Committees but
should instead proceed directly to court.

A Committee would be empowered to request the presence of a witness, but not compel
them to appear. This reflects the current positions in personal insolvency. A Committee
convened for disciplinary purposes would be entitled to dispense with a hearing and
determine a matter on the papers with the consent of the practitioner.

In the interests of increasing transparency for all stakeholders, Committees would be
required to publish their decisions and reasons in relation to disciplinary matters. This
would not be required when considering registration applications.

In contrast to the current power of CALDB, a Committee could not impose costs orders.

A Committee that has convened would be empowered to disband if it no longer serves any
practical purpose (for example, because the practitioner resigns) or if it forms the view that
the matter before it is one that should more appropriately be considered by another body.

Regulators would be empowered to publicise, as they see fit, Committee decisions and
reasons. Where the decision was adverse to the practitioner, regulators would also be able to
require the practitioner to publicise or disclose at their own expense the decision and reasons
of the Committee, to specified persons, in specified circumstances. Currently, there is no
express power for this to occur.

A Committee in one regime could take into account the findings of a Committee in the other
regime in determining appropriate remedies; and would be bound by findings of fact by the
Committee in the other regime. Currently, neither CALDB nor a Committee may rely upon
the finding of the other and must form their own conclusions on a consideration of the facts.

The other insolvency regulator would be able to attend and have access to all materials
relating to a Committee process in respect of a person who is registered under the other
regime or is seeking registration under the other regime.

Court control over practitioners

172.

173.

The proposed reforms would consolidate into a single provision, replicated in both the
Corporations Act and Bankruptcy Act, the various provisions which empower persons to
seek review of an insolvency practitioner's conduct in various kinds of insolvency
administration.

A person would be required to have a financial interest in an administration in order to seek

a review in relation to the administration. This would address the issue raised in Vink v
Tuckwell [2008] VSC 100.
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174.

175.

The regulators and certain prescribed bodies would also be given standing to apply to Court
for the review of a practitioner’s conduct. It is intended that prescribed bodies would include
certain professional bodies and trade unions, where their members individually or as a class
have an interest in the administration. Relevant Government departments would also have
standing to apply.

The amendments would expressly provide that a court, when considering whether to
remove a practitioner from a particular administration, can take into account public interest
considerations (such as maintaining confidence in the insolvency system as a whole) and that
these considerations may override the individual interests of the practitioner, creditors and
members in a particular administration.

175.1.For example, where there is a prima facie case of serious misconduct, and/or
disciplinary proceedings have commenced, the court might direct a person to stand
aside from the administration in advance of the final resolution of those disciplinary
proceedings, without first finding that a breach of duty has occurred.

Ancillary powers upon suspension or deregistration

176.

177.

178.

Upon a vacancy arising following suspension or deregistration, the regulators would be able
to appoint a replacement practitioner.

This would include where a person is suspended or deregistered by a Committee or by the
Court, where the Committee or Court has not made any order to appoint a replacement.

In January 2010, various corporate insolvency reforms were announced by the Government.
A power of this kind was proposed in that announcement. That proposal, revised to take into
account this reform package, is set out below. (see Chapter 12 — 2010 Corporate Insolvency
Reforms)
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CHAPTER 9 — REMOVAL AND REPLACEMENT OF INSOLVENCY
PRACTITIONERS

BACKGROUND TO PROPOSALS

179.

180.

This chapter proposes reforms to the framework for the removal and replacement of
insolvency practitioners. The ability for creditors to remove and replace practitioners
provides an important element of governance and accountability to the insolvency
framework.

The aim of these reforms is to provide the recipients of insolvency administration services
with greater power in determining whether a practitioner should be removed, while
providing adequate protections for practitioners against abuse of such powers.

REFORM PROPOSALS

Removal by resolution

181.

182.

183.

184.

185.

The proposed reforms would provide a right for creditors (and members in members’
voluntary windings up) to remove a practitioner by a resolution passed by majority in value
and number. This would extend to all forms of insolvency administration.8 The resolution
would be required to be passed on a poll (as is currently the case in personal insolvency) and
not ‘on the voices’. The insolvency practitioner/chair would not have a casting vote if the
majorities were deadlocked, but would have the ability to concede to the removal resolution.

Currently, in personal insolvency, practitioners can be removed by resolutions passed by a
majority in value. In corporate insolvency, practitioners can be removed by majorities in
value and number but with the practitioner holding a casting vote in the event that both
majorities do not pass the resolution. However, generally, in corporate insolvency,
practitioners can only be removed by creditor resolution at defined moments around the
commencement of an administration. Additionally, creditors cannot remove practitioners by
resolution at all in court ordered liquidations.

The law would reflect that the recipients of insolvency services should have freedom of
choice of practitioner. A breach of duty would not be required to be established before a
resolution for removal can be passed.

It is proposed that a practitioner would be able to apply to court to prevent removal. The
court’s power to prevent removal by creditors would be directed solely at preventing
removals that amount to an improper use of the power. The court would not be empowered
to conduct a merits review of the collective decision of creditors to remove a practitioner. A
practitioner would not be able to seek to prevent removal merely on the basis that the likely
benefits of removal do not exceed the costs of removal.

If a practitioner seeks to challenge their removal, they would be obliged to separately record
the time and disbursements incurred in the challenge and if they were unsuccessful in
resisting their removal, they would not be entitled to claim those costs out of the
administration unless the court determined that they were reasonably incurred.

8 Except debt agreements. None of the proposed reforms will affect this kind of administration.
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186.

The initial notifications to creditors in all administrations would be required to provide or
refer to prescribed or regulator approved information on creditors’ rights to remove or
replace practitioners.

Initial meetings of creditors

187.

188.

189.

It is proposed that default initial meetings of creditors would no longer be required in
creditors” voluntary liquidations. With the proposed reforms to allow creditors to request the
calling of meetings for any purpose, including to vote on replacing practitioners and to
approve practitioners’ remuneration, default initial meetings in insolvency administrations
would have little value and cause unnecessary costs to be incurred.

187.1.In practice, very few removal resolutions are currently passed at initial meetings as
creditors are unlikely to be in a position to assess practitioner performance at the time
these initial meetings are held.

While initial meetings of creditors for creditors’” voluntary liquidations would be removed,
the threshold for creditors to require a meeting to be held at the expense of the
administration would be lowered to five per cent by value for requests made in the two
weeks following notification of the commencement of an administration.

Initial meetings would be retained in voluntary administrations, given that the short
timeframes involved may make it impractical to rely on creditor requests to call meetings.
Initial meetings are not currently required to be held in relation to any other form of
insolvency administration.

Transfer of records

190.

191.

192.

193.

There is currently some uncertainty as to the ownership of administration records created by
insolvency practitioners and the obligations of outgoing practitioners to hand over
administration records. To facilitate the replacement of insolvency practitioners, reforms
would be made to ensure that replacement practitioners can access and utilise prior records
in relation to an administration, thereby minimising disruption to the administration.

The law would specify that possession of both debtor and administration records passes
with a change in practitioner, with the former practitioner retaining rights to inspect and
obtain copies of the records.

A practitioner’s right to the records of the administration (for example, as the creator of those
records), including any liens in respect of remuneration, would arise subject to the rights of
subsequent practitioners to take possession of and use records for administration purposes.

The law would provide regulators with a power to take possession of and transfer
administration and debtor records to new practitioners — including in any scenario where
there is a temporary vacancy. This is consistent with an earlier reform proposal announced
by the Government in January 2010. (see Chapter 12 — 2010 Corporate Insolvency Reforms)
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CHAPTER 10 — REGULATOR POWERS

BACKGROUND TO PROPOSALS

194.

195.

This chapter proposes reforms to the powers available to regulators. Regulators play an
important role in ensuring that the insolvency framework functions effectively. The
regulators would be provided with the power to provide information to stakeholders, to
direct the calling of a meeting of creditors and to direct practitioners to answer questions.

The aim of these reforms is to ensure that the insolvency regulators are sufficiently equipped
to monitor the conduct of regulators and to address the concerns of stakeholders.

REFORM PROPQOSALS

Power to obtain written answers to questions

196.

197.

It is proposed that the corporate insolvency regulator would be able to require practitioners
to answer questions concerning an administration or their conduct. The proposed power
would be subject to claims for legal and penalty privilege made by a practitioner.

196.1.In personal insolvency, the regulator may require a practitioner to answer an inquiry
made to him or her in relation to any administration in which the trustee is, or has
been, engaged. This power may be exercised whether or not a breach is suspected
provided it is for the purpose of discharging ITSA’s functions. ASIC does not have an
equivalent power. It is proposed that ASIC would also be empowered to give written
directions to practitioners to answer questions in respect of an administration or their
conduct as a registered practitioner.

It is not proposed to provide the corporate insolvency regulator with specific powers to
obtain information from any person who is believed to have information that is relevant to
an inquiry or investigation. ASIC would be able to continue to rely upon its existing
information gathering powers in these cases.

197.1.The personal insolvency regulator may, upon forming a belief on reasonable grounds
that ‘a person” has information that is relevant to an inquiry or investigation, by
written notice given to the person, require the person to give, within the period and in
the manner specified in the notice, any such information.

Improve surveillance of liquidators

198.

In order to enable the regulators to proactively conduct practice reviews and reviews of
individual administrations, it is proposed to give regulators additional authority to attend
premises at which the practitioner is carrying out administrations or keeping books; inspect
books; and require reasonable assistance. Suspicion of a breach would not be required for
these powers to be exercised.

Information provision

199.

It is proposed that reforms would be made to facilitate the handing over of information by
the regulator to stakeholders in any given administration. Specifically, it is proposed that the
regulator would be given the clear power to provide or make available to stakeholders
(including creditors, members, directors, employees, and the bankrupt) any information or
material relating to an insolvency administration that would fall within the authority of the
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200.

201.

202.

203.

practitioner to provide on their own initiative. This power would not extend to authorising
the disclosure of material in respect of which legal professional privilege applies.

199.1.ITSA already possesses broad powers to disclose information, and may provide a
report on the outcome of any inquiry or investigation into an administration to any
person it thinks fit.? The existing exceptions to ASIC confidentiality obligations do not
clearly afford a means for it to provide information to assist stakeholders to exercise
their own remedies.10

This reform would be important in providing key information to creditors and members,
without the cost of court intervention, particularly in the small number of cases where there
are obstructive practitioners. This reform would also allow the regulators to provide further
information to those people making complaints or inquiries to them.

The regulators would also be authorised to direct practitioners to provide information
directly. In exercising these powers, the regulators:

» must have regard to the impact on the administration of disclosing the information or
copies of materials;

* must give the practitioner notice of their intention to disclose the information; and

* may require the person seeking access to compensate the administration by an amount
determined by the regulator as being reasonable as a precondition of it exercising this
power, where the provision of the information sought may impose a significant burden
upon an administration.

The exercise of the power to release, or direct the release of, information would be
discretionary. It is important that the regulator be able to decline to intervene in
circumstances where it is more appropriate that a dispute regarding information access be
resolved in another way.

In particular, the regulator would be free to choose not to exercise the power to provide
information if in the opinion of the regulator:

* the practitioner would not be obliged to provide the information; or

* the question of whether the information or books should be provided is a matter more
appropriately determined by either the practitioner or the court; or

» provision of the information is not supported by creditors or members collectively as
evidenced by resolution.

Power to direct that a meeting of creditors be called

204.

205.

It is proposed that, to supplement improved rights for creditors to require the calling of
meetings, regulators would be given a power to direct that a meeting of creditors be called.
Regulators would be provided with supporting powers to require the inclusion of certain
material in convening documents.

ASIC would be empowered to attend and participate at meetings of creditors. ITSA currently
has this power in relation to personal insolvency administrations.

9 Section 12 of the Bankruptcy Act

10 Section 127 of the Corporations Act
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206.

This would be extended to enable ASIC to attend meetings of members in member’s
voluntary windings up, and for ASIC and ITSA to attend meetings of a COI in any form of
external administration.

Cooperative regulation

207.

208.

209.

Cooperative arrangements would be established to facilitate information flows between the
regulators which are particularly important in cases of dual registration. It is proposed that
the regulators would be given a broad power to share regulatory information regarding
persons with dual registration, persons seeking dual registration, or in respect of
events/actions taking place at a time when a practitioner held dual registration.

207.1.This would be supported by a prescription that each regulator be required to cooperate
and assist the other regulator in relation to dual-registered practitioners.

The bodies to which the regulators can share information would also be increased to
facilitate information flows between bodies which may have an interest in allegations of
misconduct of practitioners. Information sharing would be permitted between the regulators
and the IPA, Law Societies and prescribed professional disciplinary bodies.

208.1.Currently, ASIC is empowered to share information with a prescribed professional
disciplinary body for the performance of its functions. The Institute of Chartered
Accountants, CPA Australia and the National Institute of Accounts are prescribed.!

In addition, information sharing would also be permitted between the regulators and the
Department of Education, Employment and Workplace Relations in relation to practitioners’
conduct regarding GEERS.

Transparency in regulatory activity

210.

211.

It is proposed to increase reporting by ASIC against key criteria, including in relation to its
insolvency surveillance program.

While much of the detail of the activities of the regulators must remain confidential in order
to be effective and in order to respect the rights of those persons being investigated, a degree
of transparency is required in order to maintain the confidence of stakeholders.

211.1.For example, in each Annual Report ITSA reports on: the purpose of their regulation
activities, the level of complaints, its regulatory activity, the number and nature of
breaches detected and the outcomes of its regulatory activities (see 2010-11 ITSA
Annual Report from pages 25 to 34). High level details of the resourcing of its
practitioner regulation activities are also published in its Cost Recovery Impact
Statements.

11 Section 127 of the Australian Securities and Investments Commission Act 2001 (ASIC Act) and Regulation 8AA of the
Australian Securities and Investments Commission Regulations 2001
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CHAPTER 11 — SPECIFIC ISSUES FOR SMALL BUSINESS

BACKGROUND TO PROPOSALS

212.

213.

This chapter proposes reforms to address concerns relating to small corporate insolvencies,
such as facilitating a one-stop-shop for related insolvency matters. Divergence between the
personal and corporate insolvency regimes can cause more acute problems for small
businesses, given that directors and creditors may have to deal with both a registered
liquidator and a registered trustee that are operating under different statutory frameworks.

The aim of these reforms is to facilitate the proper and efficient administration of insolvency
administrations across all businesses; to address breaches of corporate law by company
officers; and to deter phoenix activity.

REFORM PROPOSALS

Clarify obligations for small business administrations

214.

215.

It is proposed that the Corporations Act and Bankruptcy Act be amended to remove any
legal impediments to the adoption of a ‘one stop shop” approach to dealing with complaints
regarding interconnected administrations.

ASIC and ITSA would examine how they can put in place systems to provide a ‘one stop
shop” approach for creditors and other stakeholders with an interest in interconnected
personal and corporate small business insolvencies. The proposals to harmonise the
corporate and personal insolvency regimes would facilitate the development of a ‘one stop
shop’.

Insolvency practitioner assignment of cause of action

216.

217.

218.

Reforms are proposed to allow practitioners to assign causes of action. This would increase
the level of deterrence against corporate breaches, reduce losses suffered by stakeholders as a
result of those breaches and increase the overall efficiency in insolvency administrations.

216.1.There is some uncertainty as to whether statutory rights of action arising under the
Corporations Act may be sold. The statutory powers of insolvency practitioners would
be amended to clarify that a practitioner is empowered to assign statutory rights of
action arising out of the Corporations Act that vest with the practitioner (or company)
during an administration, to a third party.

The ability to take civil action to recover company property inappropriately dissipated prior
to business failure and hold directors liable for insolvent trading are key mechanisms to
address phoenix activity.

The inability to obtain funding is a major obstacle to the commencement of these actions. The
taking of these actions may also delay the finalisation of administrations as a whole,
ultimately to the detriment of creditors. The sale of rights of action may enable the value in
such rights to be realised in the absence of funding being available and may result in the
pursuit of matters which would not otherwise have been able to be pursued.
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Assetless Administration Fund

219.

220.

221.

222.

223.

224.

225.

It is proposed that changes would be made to extend the application of the AA Fund to
facilitate the deterrence of phoenix behaviour.

The AA Fund would be extended to permit funding (grants or limited recourse loans) for
purposes other than the preparation of misconduct referrals, to include funding practitioner
activities that may have the effect of:

* deterring phoenix company behaviour (for example, taking litigation against directors
for phoenix activity related breaches);

* preventing or reversing phoenix company behaviour (for example, recovering
property transferred to successor companies under phoenixing arrangements); and

* depriving persons of the benefits of breaches of duty by company officers (including
breaches by corporate insolvency practitioners) that have a significant adverse effect on
employees, consumers or small business (which may include funding replacement
liquidators to investigate a former liquidator where there are concerns that the
liquidator was complicit in phoenix activity).

The AA Fund is a fund administered by ASIC.12 It finances preliminary investigations and
reports by liquidators into the failure of companies with few or no assets, where it appears to
ASIC that enforcement action may result from the investigation and report. A particular
focus of the AA Fund is to curb fraudulent phoenix activity.

In contrast, under section 305 of the Bankruptcy Act, funding may also be provided for
taking or defending litigation (including AAT reviews) and investigations other than for the
purpose of preparing misconduct referrals to ITSA. Section 305 funding is, in practice,
limited to matters where there are compelling public interest considerations.

Corporate law breaches and fraudulent phoenix activity may, in some cases, more effectively
and more cost efficiently be deterred through civil action being taken, rather than through
regulator initiated enforcement action (such as director disqualification or criminal or civil
penalty prosecutions). The AA Fund, unlike section 305 funding, does not provide ASIC
with the flexibility to utilise the fund to support such activity.

Funding could also be used to fully or partly cover the costs of a practitioner performing
mandatory functions in relation to an administration, where there would otherwise be
insufficient funds in the administration to have a practitioner appointed and the other
criteria for accessing the AA Fund are satisfied.

2241.For example, if a company has been suspected to have been involved in phoenix
activity but there are no assets left in the company and no practitioner is willing to
accept an appointment to that company, then ASIC might (depending upon competing
demands for regulatory resources) provide funding towards the costs of a practitioner
performing the mandatory tasks in the administration (in order to induce a practitioner
to accept the appointment) as well as towards preparing and providing a report on
whether it has been involved in phoenixing.

In addition, the purposes of the AA Fund would be extended to enable ASIC to fund
registered trustees for otherwise in-scope activities.

12 The AA Fund is a fixed amount administered funding Budget appropriation granted to ASIC on an annual basis. The

appropriation does not form part of ASIC’s departmental funding and may only be utilised for the purposes of the

AA Fund. Its personal insolvency equivalent is funding pursuant to section 305 of the Bankruptcy Act.
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226.

The law would also be amended to provide that existing Corporations Act restrictions on the
ability of the company to enter into contracts that operate for longer than three months
would not apply to contracts required for activities funded out of AA Fund monies, given
that such actions have been implicitly vetted and approved by ASIC.

Reports as to affairs / Statements of affairs

227.

228.

229.

230.

231.

232.

233.

It is proposed that reforms would be made to consequences connected with lodging a report
as to affairs (RATA). Specifically, the penalty for failure to lodge a report as to affairs would
be increased to 50 penalty units and aligned across all forms of insolvency. In addition, ASIC
would be empowered to issue information gathering notices requiring the former directors
or officers to complete the RATA within a stipulated timeframe, which would mirror the
current power afforded to ITSA.13

RATAs and statements of affairs are documents that must be completed and provided by
directors or debtors at the commencement of an insolvency administration. They are a means
of ensuring that practitioners are provided with information necessary to facilitate efficient
administration.

Where corporate record keeping obligations have been complied with, it should be a
relatively straight forward task for a director to complete a RATA and provide the
company’s books (or indicate where they may be located, if they are no longer within their
control). A refusal to provide a completed RATA or to provide books impacts the ability of a
practitioner to properly conduct the administration and may be motivated by a wish to
conceal corporate misconduct in the lead up to insolvency.

Where a director does not comply with their obligations to lodge a completed RATA or to
provide books and records, corporate insolvency practitioners would continue to refer the
breach to ASIC.

It is proposed that a new streamlined director suspension (not full disqualification) provision
would be introduced to support compliance with director obligations to lodge RATAs. The
suspension power would also apply to non-compliance with demands by practitioners to
directors at the commencement of administrations to deliver the company’s books and
records. The new suspension process could be utilised by ASIC either as an alternative or in
addition to criminal prosecution.

ASIC would formally demand compliance by the director. If the director did not comply
with the demand and they did not provide a reasonable excuse, ASIC would be required to
file a notice of suspension on the public record. Upon being recorded on the public register,
the director would be prohibited from managing a company.

232.1.Currently ASIC would assign such a referral to their Liquidator Assistance Program,
which would seek provision of the completed form or books; and may commence
prosecutions against non-compliant directors. ASIC currently successfully prosecutes
approximately 450 directors per annum under this program.

There would be a delay after lodgement and notice to the director before the suspension
became effective, to enable directors to seek a review. Notices would be reviewable
internally by ASIC and then by the AAT. The suspension would be delayed during the
period of review.

13 Section 77CA of the Bankruptcy Act, with an offence provision for non-compliance in section 267B.
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234. Suspensions would come to an end upon a person complying with their lodgement
obligations; upon a person providing a reasonable excuse for non-compliance; upon the
completion of the insolvency administration; or after three years of non-compliance.

235. Expired suspensions would remain recorded on the public register for five years from the
time they take effect. However, in relation to a first suspension, the record of a spent
suspension could be removed upon the person having completed a prescribed course in
director’s duties. Automatic disqualification would occur following three suspensions in
relation to unrelated companies.

236. The regime would have sufficient flexibility to recognise that there will be occasions where a
director may not be able to provide records or may be limited to providing information to
the practitioner as to the location of the records. However, this would not extend to
situations where a director cannot produce a RATA or records because of their own actions
or omissions which were intended to or would have the probable effect, of records becoming
not reasonably accessible by the practitioner.
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CHAPTER 12 — 2010 CORPORATE INSOLVENCY REFORMS

237.

238.

On 19 January 2010, the then Minister for Financial Services, Superannuation and Corporate
Law, the Hon Chris Bowen MP, announced a series of reforms arising out of the
Corporations and Markets Advisory Committee’s Issues in External Administration report,
issues raised during consultation on the Corporations Amendment (Insolvency) Bill 2007,
and various concerns raised by the industry or highlighted by Court decisions.

These are listed below. Where the current reform proposals have resulted in revisions to
these proposals, the proposed changes are identified.

RELATION-BACK AND COMMENCEMENT DATES

239.

240.

241.

The terms ‘relation-back” and ‘commencement date’ are utilised in a number of ‘clawback
provisions’ contained in the Corporations Act which enable the reversal of uncommercial
transactions, unfair preferences, unfair loans and unreasonable director-related transactions
made in the period leading up to the commencement of a company’s liquidation. The
existing anomalies in these provisions are subject to abuse and may potentially be used by
directors to manipulate the relation-back and commencement dates for a liquidation,
limiting how far back the clawback provisions will apply.

It was announced in January 2010 that the Government would amend the law to address the
anomalies that exist in the Corporations Act definitions of ‘relation-back date’” and

‘commencement date” where there are successive or overlapping insolvency administrations.

This reform would be progressed in an unamended form.

ACCESS TO CREDITOR LISTS

242.

243.

244,

In a voluntary liquidation where the company is insolvent, a liquidator is required to
provide to creditors the names, addresses and estimated amounts owed in respect of all
other creditors in the administration. Hard copies of these lists must be sent to all creditors
with debts in excess of $1,000, and upon request to creditors with debts less than this
threshold.

It was announced in January 2010 that the law would be amended to provide that insolvency
practitioners should be permitted, but not compelled, to make creditor lists available
electronically, rather than posting hard copies.

In light of the reforms proposed at paragraph 94 concerning reasonable requests for
information by creditors, creditor lists would now only be required to be provided in
voluntary administrations. However, practitioners would be required to make them
available on request. This applies to all liquidations and deeds of company arrangement.

NOTICE TO PROPERTY OWNERS

245.

246.

An administrator is required to consider whether the company to which they have been
appointed would retain any equipment or other property in the company’s possession that is
owned by a third party. An administrator who decides not to retain such property must
notify the owner of that decision within five business days after the commencement of the
administration.

It was announced in January 2010 that the law would be amended to provide that an
external administrator would be required to advise the third parties of the location of their
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property, when they are advising those parties that they do not intend to use their property
in an administration (provided that the information is reasonably available to the
practitioner).

247. This reform would be progressed in an unamended form.

CHAIRING THE MAJOR MEETING

248. A voluntary administrator is obliged to chair the major meeting of creditors, at which the
proposed deed of company arrangement is considered and voted upon, unless excused by a
Court order.

249. It was announced in January 2010 that the law would be amended to provide that the major
meeting of creditors should be able to be chaired by an administrator’'s nominee, when it
cannot reasonably be chaired by the administrator, without the need for a Court order.
Creditors would have the right to reject the nominee and require the meeting to be
adjourned and be chaired by the administrator or an acceptable nominee.

250. This reform would be progressed in an unamended form.

NOTIFICATION OF BREACH OF DEED OF COMPANY ARRANGEMENT

251. Creditors have the right to resolve to terminate deeds of company arrangement that have
been breached or to apply to the courts for remedial action. However, there is no statutory
requirement for a deed of company arrangement administrator or for the directors of the
company (where the deed of company arrangement returns control of the company to the
directors rather than an administrator) to inform creditors that a breach of the deed of
company arrangement has occurred. It is currently open for the terms of a deed of company
arrangement to impose such an obligation.

252. It was announced in January 2010 that the law would be amended to provide that a deed
administrator or the directors, where the deed of company arrangement returns control to
directors, should be required to notify creditors (in the case of directors, via the
administrator) of any breach of a deed of company arrangement which could reasonably be
expected to have a material effect on the purpose or outcome of the deed.

253. This reform would be progressed in an unamended form.

PROVISIONAL LIQUIDATOR’S REMUNERATION

254. Where a person has petitioned the Court for the liquidation of a company, the Court may
appoint a provisional liquidator to take control of the company to safeguard the assets of the
company pending the outcome of the proceeding. Currently, a provisional liquidator’s
remuneration must be approved by the Court.

255. It was announced in January 2010 that the law would be amended to allow creditors to
approve a provisional liquidator’s remuneration in cases where they would ultimately bear
these costs, subject to the power of the Court to confirm, increase or reduce that
remuneration.

256. This reform would be progressed in an unamended form.

POSTAL VOTING BY CREDITORS

257. Liquidators of court-ordered or creditors’ voluntary liquidations cannot enter into
compromises of debts in excess of $100,000 or agreements under which the company’s
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258.

259.

obligations may not be discharged within three months, except with the approval of the
Court, the COI or a resolution of the creditors. In the case of a members’” voluntary
liquidation, the relevant approval is by a special resolution of members.

It was announced in January 2010 that the law would be amended to allow postal voting in
all kinds of liquidations in respect of these matters.

The passage of creditor resolutions without the holding of a meeting would now be extended
to all kinds of resolution. The law would be aligned with the current personal insolvency
position (see paragraph 109).

REPLACING A LIQUIDATOR

260.

261.

262.

The members in a members” voluntary liquidation or creditors in a creditors’” voluntary
liquidation may fill any vacancy in the office of liquidator which may arise if the incumbent
ceases to be a registered liquidator, resigns or dies.

It was announced in January 2010 that the law would be amended to provide that ASIC
would be able to administratively appoint a replacement liquidator when there is a vacancy
in the office. Public notice of appointments would be required and appointments would have
to be in accordance with publicly available guidelines to be developed by ASIC, in
consultation with relevant stakeholders.

This reform would be implemented in a way that complements proposed new mechanisms
allowing for creditors to remove practitioners and providing for ASIC to replace suspended
or deregistered practitioners (see Chapter 9 — Removal and replacement of insolvency
practitioners).

TAKING POSSESSION OF AND TRANSFERRING BOOKS

263.

264.

265.

ASIC does not have a generic power to require the production, and to take possession, of
books of a company under external administration. Its powers in this regard can only be
used in support of its enforcement and other functions and powers. There is also no power
for ASIC to transfer books to another person.

It was announced in January 2010 that the law would be amended to provide that ASIC, in
the event of a vacancy in the position of external administrator, would be able to take
possession of books relating to a company in external administration and transfer those
books to another external administrator.

This reform would be implemented in a way that complements proposed new mechanisms
governing the transfer of books upon the removal, suspension or deregistration of a
practitioner (see paragraph 190).

THE PUBLICATION OF EXTERNAL ADMINISTRATION NOTICES

266.

267.

There are a range of notices that, in the course of external administrations, must be published
in the print media. These public disclosure obligations are in addition to obligations for
petitioning creditors and for external administrators to communicate directly with known
creditors to inform them of certain events.

It was announced in January 2010 that the law would be amended to facilitate the future

possibility of provision of notices via a single website. The reforms would apply to both
advertisement requirements and gazettal requirements.
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268. This reform would be progressed in an amended form to require that notices be lodged on
the single website. This reform would affect current newspaper advertisements and gazettals
as required under the Corporations Act for:

Section 412 — Information as to compromise with creditors

Section 436E — Purpose and timing of first meeting of creditors

Section 439A — Administrator to convene meeting and inform creditors
Section 446A — Administrator becomes liquidator in certain cases

Subsection 449C — Vacancy in Office of Administrator of Company

Section 450A — Appointment of Administrator

Section 465A — Notice of Application

Section 491 — Circumstances in which company may be wound up voluntarily
Section 497 — Meeting of creditors

Section 498 — Power to adjourn meeting

Section 509 — Final meeting and deregistration

Section 568A — Liquidator must give notice of disclaimer

Section 601AB — Deregistration — ASIC initiated

Regulation 5.3A.07 — Administrator becomes liquidator — additional cases
Regulation 5.6.14A — Advertisement of a meeting

Regulation 5.6.39 — Notice to submit particulars of debt or claim

Regulation 5.6.48 — Notice to creditors to submit formal proof

Regulation 5.6.65 — Liquidator to give notice of intention to declare a dividend
Regulation 5.6.69 — Postponement of declaration

269. With the removal of the first meeting of creditors in a creditors’” voluntary winding up, the
requirement to publish notice of the holding of this meeting would be replaced by a
requirement to publish notice of the commencement of the administration (see
paragraph 187).

EXEMPTION FROM PUBLICATION

270. A company in external administration that changes its name during, or six months prior to,
the external administration must disclose its former name as well as its current name on
public documents, for the period of the administration or any subsequent liquidation.

271. An administrator of a deed of company arrangement has the right to apply to the Court for
an exemption from this disclosure requirement. The Courts may grant such an exemption
provided that there is no significant risk to the interests of creditors, including contingent

and prospective creditors, as a whole. Corporate insolvency practitioners in other kinds of
external administration do not have standing to seek similar orders.
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272.

273.

It was announced in January 2010 that the law would be amended to provide that
administrators, receivers and other controllers and liquidators, as well as deed of company
arrangement administrators, would have the right to apply to the court for an exemption
from the requirement for a company to publish its former name on public documents.

This reform would be progressed in an unamended form.

ELECTRONIC COMMUNICATION WITH CREDITORS

274.

275.

276.

The purpose of sending notices to creditors is to ensure that they are informed of events that
may affect their rights and as a result are given an opportunity to protect those rights.

It was announced in January 2010 that the law would be amended to provide that external
administrators would be permitted to advise, in their first notification to creditors, that all
further notices to creditors and other documents relevant to the external administration
would be published on a designated website. The first notification would also indicate that a
creditor may choose: to register to be notified electronically when new material is placed on
the website; or to receive by mail, free of charge, a printed version of these further notices
and other documents. If they make no nomination, they would not receive any further
notifications.

It is proposed that this reform would be progressed in an altered form, in light of the reforms
proposed at paragraph 100. Practitioners would be required to provide initial notification of
the commencement of an insolvency administration. Further notices or reports to creditors
would still require practitioners to provide individual notification of the communication
(which may occur electronically), unless excused by the Court. However, the practitioner
would have the option of making the full text of the communication available, rather than
being required to send out the full text of the communication. Practitioners would be able to
make communications available via a website.

APPOINTMENT OF LIQUIDATOR UPON TRANSITION FROM DEED OF COMPANY
ARRANGEMENT14

277. The NSW Supreme Court case of Jick Holdings identified an error in the insolvency

278.

provisions of the Corporations Act arising from the amendments in the Corporations
Amendments (Insolvency) Act 2007. The error has the effect that where the Court makes an
order terminating a deed of company arrangement and winding up a company, or where a
provision in a deed of company arrangement provides for its termination and the winding
up of a company is triggered, no liquidator is appointed by default to the subsequent
liquidation.

It was announced in January 2010 that the law would be amended to provide that, for
section 446B transitions, the former administrator would be automatically appointed as the
liquidator, subject to:

278.1.the Court having the power to appoint an alternative liquidator, in the event that a
deed of company arrangement or administration is brought to an end by a Court order;
and

278.2.except where the Court provides otherwise, creditors holding 10 per cent or more of
the claims against the company by number or value being able, within 10 working

14 For the rest of this Chapter, current section references are used for ease of understanding. Some provisions referred

to are subject to amendment by provisions in the Personal Property Securities (Corporations and Other Amendments)

Act 2010, which have not yet commenced.
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279.

days of the transition, to direct the default liquidator to call a meeting of creditors to be
held within 20 working days of the transition to consider whether to appoint an
alternative nominated liquidator.

This reform would be progressed in an unamended form.

ASSETLESS ADMINISTRATION FUND

280.

281.

282.

283.

284.

Sections 473 and 499 of the Corporations Act provide that a liquidator’s entitlement to
remuneration only arises if approved by a COI, a meeting of creditors or the Court.

ASIC administers the AA Fund which may, upon application by a liquidator, provide
financial assistance to carry out investigations into alleged misconduct by company officers.

On one view, sections 473 and 499 may be interpreted as requiring liquidators to obtain
approval before seeking payment from the AA Fund for investigation work.

It was announced in January 2010 that the law would be amended to provide that insolvency
practitioners should be explicitly authorised to claim properly incurred remuneration out of
AA Fund monies even in the absence of any approval under sections 473 or 499 of the
Corporations Act.

It is proposed that this reform be progressed, but extended to allow remuneration payments
arising from a practitioner’s completion of services under GEERS to be accepted without
approval.

284.1.Liquidators are often engaged to verify and distribute employee entitlements by the
Department of Education, Employment and Workplace Relations under GEERS. The
proposed reforms would clarify that this work does not require creditor approval for
payment to the practitioner.

POOLING PROVISIONS

285.

286.

287.

Pooling provisions for liquidations were introduced as part of the 2007 reforms. The
amendments did not provide for notice of pooling-related Court orders under sections 579A,
579B and 579C of the Corporations Act to be lodged with ASIC.

It was announced in January 2010 that the law would be amended to provide that persons
obtaining such orders would be required to lodge notice of them with ASIC.

This reform would be progressed in an unamended form.

COMPANY UNDER EXTERNAL ADMINISTRATION — FORMER NAME TO BE USED ON

DOCUMENTS

288. Section 161A of the Corporations Act was inserted in the 2007 insolvency reforms. There are
incorrect cross-references in the section.

289. It was announced in January 2010 that the law would be amended to provide that the
reference to ‘(iii) in subsection 161A(3) be amended to “(iv)” and the reference to ‘(iv)’ in
subsection 161A(2) be amended to “(iii)".

290. This reform would be progressed in an unamended form.
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PERSONS NOT TO ACT AS RECEIVERS

291.

292.

293.

294.

295.

Section 418 of the Corporations Act provides that persons having certain relationships with a
company are disqualified from acting as a receiver over the company’s property.

One such relationship is that of a ‘senior manager’, be it of the company, one of its
mortgagees or a related body corporate.

Concerns have been raised by stakeholders that this term may be wide enough to include a
‘receiver and manager’.

It was announced in January 2010 that the law would be amended to provide that, in section
418, a “senior manager” does not include a ‘receiver and manager’.

This reform would be progressed in an unamended form.

FIRST MEETING OF CREDITORS IN A VOLUNTARY LIQUIDATION

296.

297.

298.

299.

As a result of the 2007 amendments, subsection 497(1) of the Corporations Act requires a
liquidator to ‘cause” a meeting of the creditors to be ‘convened” within 11 days.

The wording of this section did not achieve the intended result. The policy intention was that
the section would require the liquidator to hold the meeting within 11 days as explained in
the Explanatory Memorandum to the Insolvency Act. The word ‘convene” means to arrange
the holding of a meeting.

It was announced in January 2010 that the law would be amended to give effect to the
original intention that the meeting would be held within 11 days.

This reform would no longer be progressed as initial creditor meetings would no longer be
held by default in voluntary liquidations. However, reforms are proposed to set up a low
voting threshold to trigger an initial meeting in a creditors’ voluntary liquidation (see
paragraph 188).

LODGEMENT OF A REPORT AS TO AFFAIRS

300.

301.

302.

Directors are required to provide a RATA of the company in the prescribed form to a
liquidator.

It was announced in January 2010 that the law would be amended to provide for the
lodgement of this form with ASIC.

This reform would be progressed in conjunction with additional reforms to the RATA (see
paragraphs 227 to 236).

CHAIRING OF A FIRST MEETING OF CREDITORS

303.

304.

The general rule for the selection of a chairperson for a creditors’” meeting is contained in
regulation 5.6.17 of the Corporations Regulations. It states that if a meeting is convened by ‘a
liquidator ... that person, or a person nominated by that person, must chair the meeting’.

The 2007 reforms amended subsection 497(1) of the Corporations Act, in part, to provide that
the initial creditors” meeting in a voluntary liquidation would be convened by the liquidator,
rather than the company. However the 2007 reforms did not remove subsection 497(8) which
states that, in respect of a section 497 meeting, ‘the creditors may appoint one of their
number or the liquidator to preside at the meeting’'.
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305.

306.

It was announced in January 2010 that the law would be amended to provide that there be
no exception for section 497 meetings to the general rule contained in regulation 5.6.17 and
subsection 497(8) would therefore be repealed.

This reform would no longer be progressed as initial creditor meetings would no longer be
held by default in voluntary liquidations (see paragraph 187).

BANKRUPT INELIGIBLE

307.

308.

309.

310.

The definition of “insolvent under administration” in section 9 of the Corporations Act, while
effective in specifying the correct meaning of an insolvent under administration, does so by
first defining it as meaning a bankrupt (under local or foreign law). It then states that a
bankrupt includes persons subject to controlling trusteeships, personal insolvency
agreements or equivalent foreign proceedings. Although subject to personal insolvency
administration, such persons are not technically ‘bankrupts’.

Although section 9 implies a meaning for “bankrupt’ that differs from that in the Bankruptcy
Act, there are a range of sections in the Corporations Act that on their face use the term in
accordance with its Bankruptcy Act meaning.

It was announced in January 2010 that the definition of insolvent under administration
would be amended so that it does not internally define ‘bankrupt’ in a manner inconsistent
with its definition in the Bankruptcy Act and its use throughout the Corporations Act. The
meaning of insolvent under administration would remain unaltered.

This reform would be progressed in an unamended form.

COURT POWER IN THE EVENT OF REINSTATEMENT

311.

312.

313.

314.

Subsection 601AH(1) of the Corporations Act provides ASIC with the power to reinstate a
company that has been deregistered. Subsection (2) provides a similar power to the Court.

Subsection (3) provides the Court with a power to validate any acts done during
deregistration and to make any other orders it considers appropriate. However, as drafted,
this power appears to apply only to subsection (2) reinstatements.

It was announced in January 2010 that the law would be amended to provide the Court with
the power to make orders consequential to ASIC-initiated reinstatements as well as

Court-initiated reinstatements.

This reform would be progressed in an unamended form.

AUTOMATIC ADJOURNMENT OF A MEETING FOR NO QUORUM

315.

316.

Regulation 5.6.16 of the Corporations Regulations provides that if there is no quorum at a
meeting of creditors, the meeting is automatically adjourned for a period between 7 and 21
days, as determined by the chair of the meeting.

This provision applies to the first meeting of creditors in a voluntary administration under
section 436E. As a consequence, a section 436E meeting may be adjourned for 21 days, which
could be inconsistent with the requirement to hold the second creditors’ meeting in a
voluntary administration between 15 business days and 30 business days from the
commencement of the administration.
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317.

318.

It was announced in January 2010 that the law would be amended to provide that, if there is
no quorum at the first meeting of creditors it should be automatically adjourned for a period
of between 7 and 10 days, rather than 7 and 21 days.

This reform would be progressed in an unamended form.

WHEN ADMINISTRATION BEGINS AND ENDS

319.

320.

321.

322.

Paragraph 435C(3)(h) of the Corporations Act provides that the voluntary administration of
an insurer would end when ‘management of the general insurer vests in a judicial manager
of the company appointed by the Federal Court under Part VB of the Insurance Act 1973 or
Part 8 of the Life Insurance Act 1995".

The Life Insurance Act 1995 deals with ‘life companies” and not ‘general insurers’.

It was announced in January 2010 that the section would be amended to refer to when
management of a general insurer vests in a judicial manager of the company appointed by
the Federal Court under Part VB of the Insurance Act 1973, or management of a life company
vests in a judicial manager of the company appointed by the Federal Court under Part 8 of
the Life Insurance Act 1995.

This reform would be progressed in an unamended form.

WHEN ADMINISTRATOR MAY DISPOSE OF ENCUMBERED PROPERTY

323.

324.

325.

326.

327.

Section 442C of the Corporations Act sets out the rules for voluntary administrators and
deed administrators regarding the disposal of third party property or company property
which is subject to charges, liens or pledges.

Paragraph 442C(2)(a) provides authority to administrators to dispose of company or third
party property in the ordinary course of business. This is subject to subsection 442C(4) which
gives the Court a power to make orders to prevent certain property disposals in the ordinary
course of business from taking place. There appears to be a drafting error in this subsection.

The subsection refers only to property “of the company” and not to third party property. This
is notwithstanding that the potential applicants for an order under subsection 442C(4)
include the owner or lessor of the property in question (see paragraph 442C(5)(b)).

It was announced in January 2010 that section 442C would be amended to provide that the
Court has the power to make orders preventing the disposal of both company and third

party property.

This reform would be progressed in an unamended form.

CERTAIN NOTICES TO BE LODGED

328.

329.

330.

Both sections 465A and 470 of the Corporations Act impose obligations upon persons
applying to wind up a company to lodge certain notices with ASIC. Although these sections
do not appear to conflict (section 470 is merely more specific as to the requirements), they do
unnecessarily overlap.

It was announced in January 2010 that amendments would be made to the Corporations Act
to eliminate this overlap and any possibility of conflict.

This reform would be progressed in an unamended form.
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CARRYING ON BUSINESS

331.

332.

333.

334.

335.

336.

Section 477 of the Corporations Act provides that in a court-ordered liquidation the
liquidator may carry on the business of the company ‘so far as is necessary for the beneficial
disposal or winding up of that business’.

In comparison, in a voluntary liquidation, section 493 provides that the company must ‘cease
to carry on its business except so far as is in the opinion of the liquidator required for the
beneficial disposal or winding up of that business’.

There appears to be no basis for the different wording between the two sections as they are
intended to have the same effect.

Additionally, it appears that section 477 also applies to voluntary windings up by operation
of section 506. That is, both sections 477 and 493 apply to voluntary liquidations.

It was announced in January 2010 that the law would be amended to provide for a single
consistent rule that applies to all kinds of windings up.

This reform would be progressed in an unamended form.

RESOLUTION THAT COMPANY BE WOUND UP VOLUNTARILY

337.

338.

339.

340.

341.

Section 491 of the Corporations Act provides that a company must, within seven days after
the passing of a resolution for voluntary winding up, lodge a “printed copy of the resolution’.

Other provisions, such as subsection 507(11), merely refer to the lodgement of certain
resolutions, with no reference to ‘printed’.

Concerns have been raised that the reference to “printed” may be read as being unnecessarily
restrictive, in particular given the practice of electronically lodging these resolutions.

It was announced in January 2010 that the lodgement requirement in section 491 would be
amended to refer to the lodgement of notice of the resolution in a prescribed form, without

use of the term “printed copy’.

This reform would be progressed in an unamended form.

LODGEMENT WITH ASIC OF DECLARATIONS OF RELATIONSHIP

342.

343.

344.

External administrators in either a voluntary administration or a creditors’ voluntary
winding up must make declarations to creditors about relevant relationships and/or
indemnities.

It was announced in January 2010 that the law would be amended to provide for the
lodgement of these declarations with ASIC.

This reform would be progressed in an unamended form.
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