FEDERAL GOVERNMENT DISCUSSION PAPER:
TAX DEDUCTIBLE GIFT RECIPIENT REFORM
OPPORTUNITIES

Introduction
The NSW Mining Industry
The NSW Minerals Council is the peak body representing the State’s $21 billion mining industry.
NSWMC provides a single, united voice on behalf of our 100 member companies: 40 full members
(producers and explorers), 25 associate members (junior explorers) and 35 associate members
(service providers). We work closely with government, industry groups, stakeholders and the
community to foster a dynamic, efficient and sustainable minerals industry in NSW.
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Executive Summary
The NSW Minerals Council welcomes the Federal Treasury’s Discussion Paper on potential reforms
to the operation of the Deductible Gift Recipient (DGR) system, to ensure the integrity of this
mechanism to encourage philanthropy through organisations with a mission to deliver genuine onground benefits to local communities. NSW Minerals Council supports one of the key remits of the
discussion paper to ensure that tax deductible donations are used for the purpose intended and
expected by the community by environmental charities listed on the Australian Charities Register.
While there are a number of activist groups that operate in NSW, it is the activities of two key
organisations, currently receiving Deductible Gift Recipient status – Lock the Gate Alliance (Lock the
Gate) and Greenpeace – that forms the focus of the NSW Minerals Council submission. The
activities and purpose of these two groups fails to satisfy a key area of regard for the discussion
paper, namely that activities undertaken by organisations receiving DGR status currently listed on the
Register comply with State and Federal laws and the extent to which these activities involve onground environmental works.
The activities of these groups also fall outside the rules of the Government’s own governance
standards for not-for-profit organisations highlighted in the Discussion Paper.
Point 7 of the Discussion Paper states:

“To be eligible to be registered as a charity with the ACNC, the organisation must also:


not have a ‘disqualifying purpose’ (which means the purpose of engaging in or promoting
activities that are unlawful…)”

According to the Australian Charities and Not-for-profits Commission (ACNC), any illegal activity
will result in the group losing its registered charity and DGR status:

The standard requires charities to not act in a way that, under Commonwealth, state or territory law,
could be dealt with as:


a breach of law that has a civil (not criminal) penalty of 60 penalty units (currently $10,800) or
1
more.

Further, the primary activities of these organisation do not satisfy Income Tax Assessment Act 1997,
Subdivision 30-E which states that for an environmental organisation to receive Deductible Gift
Recipient status:
Its principal purpose must be protecting the environment
(1) Its principal purpose must be:
(a) the protection and enhancement of the natural environment or of a significant aspect of the
natural environment; or
(b) the provision of information or education, or the carrying on of research, about the natural
environment or a significant aspect of the natural environment.

1

http://www.acnc.gov.au/ACNC/Manage/Governance/GovStds_3/ACNC/Edu/GovStandard_3.aspx
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For the purposes of eligibility for Deductible Gift Recipient status, Lock the Gate and Greenpeace are
not environmental organisations but rather professional activist groups whose objective is to disrupt
and hamper the resources sector in NSW.
The activities of these groups include:
1. Unlawfully accessing private land;
2. Unlawfully interfering with private heavy transport and construction equipment, placing
themselves and others in harms way;
3. Training and inciting members of the public to unlawfully access private land and interfere
with heavy equipment.
4. Direct involvement in political activism.
In direct answer to questions proposed for discussion as part of the discussion paper, the
NSW Minerals Council recommends the following:
The Deductible Gift Recipient status of these groups and groups like them should be rescinded, or
regulations amended to make them ineligible for Deductible Gift Recipient status.
Further, the NSW Minerals Council submits that regular reviews should be undertaken by government
regulators, namely The Australian Tax Office, to ensure that activities of the group do not include
breaking civil laws.
NSW Minerals Council submits that legislative and administrative changes be pursued by the ATO to
require that the value of each environmental DGR’s annual expenditure on environmental remediation
work be no less than 50 per cent of the organisation’s annual expenditure from its public fund.
We also submit that the Federal Minister for Revenue and Financial Services should have the
legislative power to immediately suspend or cancel the DGR status of any group found to have
engaged in illegal activity.

Lock the Gate and Greenpeace’s primary activities and
purpose do not meet the requirement for DGR status
NSWMC position:
Both Lock the Gate and Greenpeace are dedicated activist groups engaged in the political process.
The documented activities of Lock the Gate and Greenpeace illustrate their primary purpose does not
involve on-ground environmental works.
2

According to Lock the Gate’s national website they describe themselves as a ‘grassroots’
organisation made up of 40,000 supporters and 250 sub-organisations.
The website lists no on-ground actions to enhance or protect a specific area or any part of the natural
environment.
Instead, Lock the Gate outlines that it achieves its central aims through ‘organisation and
campaigning against inappropriate mining’.
2

http://www.lockthegate org.au/missions_principles_aims
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Lock the Gate is essentially a co-ordinated political activist organisation, whose purpose is to disrupt
and dismantle the resource sector in NSW.
Similarly, Greenpeace Australia Pacific website lists zero on-ground activities designed to enhance or
improve local ecosystems.
Their website lists them as an ‘independent campaigning organisation that uses non-violent direct
action to expose global environmental problems and to force solutions…’.
The website goes on to state that ‘Greenpeace takes non-violent direct action at the point of an
environmental crime to expose an environmental problem.’

Greenpeace is also primarily a co-ordinated political activist organisation, whose purpose is to disrupt
and dismantle the resource sector in NSW
Both these organisations currently enjoy DGR status.
Non-Violent Direct Action (NVDA)
The number one strategy used by Lock the Gate and Greenpeace is ‘direct action’.
Aiden Ricketts, a self-described activist, academic and author of The Activists Handbook works
closely with Lock the Gate. According to his website, in 2003 Ricketts established an accredited
3
activism training course, which continues to be offered through Southern Cross University . (See
image A).

Image A - Aiden Ricketts, wearing a Lock the Gate t-shirt, in a video on activism from his website.
In The Activists Handbook Ricketts notarized the term ‘direct action’, defining it as follows:
“Nonviolent direct action, by which we usually mean blockades, sit-ins and various other forms of
highly visible protest, is most effective when it is more than simply a temporary stunt, but an actual
gritty action aimed to seriously stop or delay some destructive activity. It is also never a campaign
strategy all on its own. But employed within the framework of a credible campaign in which it is
3

http://aidanricketts.com/about/
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aligned with political, legal, economic, media and public awareness strategies it can become the
power tool of social change.”4
Ricketts pioneered the use of ‘workshops’ to train members of the public in direct action, which were
also used as fundraising opportunities for both Greenpeace and Lock the Gate; for example Ricketts
2013 Non-violent Direct Action Workshop in Bentley NSW, charged attendees ‘$10 for hall hire,
5
morning & afternoon tea + donation to Lock The Gate Alliance.’
Following Ricketts’ model, Members of Lock the Gate and Greenpeace are themselves involved in
direct action activities or offer to train members of the community in similar forms of direct action
protest (see image B).
This involves:
1. Unlawfully accessing private land;
2. Unlawfully interfering with private heavy transport and construction equipment, placing
themselves and others in harms way;
3. Training and inciting members of the public to unlawfully access private land and interfere
with heavy equipment;
4. Direct involvement in political activism.

Image B - Emergency Services personnel remove a protester from a ‘tripod’ blockade.

4
5
6

http://aidanricketts.com/what-a-difference-direct-action-makes-resistance-thrives-on-persistence/
http://aidanricketts.com/16-nov-2013-bentley-workshop/
Source: http //aidanricketts.com/what-a-difference-direct-action-makes-resistance-thrives-on-persistence/
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Documented ‘direct action’ activities and political activism by
Lock the Gate
1.

7
8

Training in and promotion of unlawful direct action activities
7

●

Organised direct action training for the Bulga Community in May 2015.

●

Directly promoted and encouraged supporters to LIKE on Facebook, a dangerous and
unlawful direct action stunt by protesters on North Head in Sydney in March 2015. Protesters
8
unlawfully accessed private land to scale the cliffs and unfurl a protest banner.

http://www.lockthegate org.au/
https://www.facebook.com/Lock.The.Gate.Alliance
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2.

9

Engagement in and direct support for those engaging in unlawful direct action activities
●

Lock the Gate supported former Wallabies captain David Pocock and other protesters in
unlawfully accessing privately owned land and chaining themselves to construction machinery
9
in a protest against Whitehaven’s Maules Creek mine, November 2014.

●

Lock the Gate supported 30 protesters unlawfully accessing Whitehaven Coal’s Maules Creek
10
construction site to chain themselves to heavy machinery, May 2014.

Lock the Gate@LockTheGate

10

http://www lockthegate.org au/
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●

3.

Engagement in direct political activism
●

11
12

Regional coordinator for Lock the Gate and Director of the Sunrise Project, Carmel Flint, was
arrested at a blockade at the Leard State Forest April 2012 for unlawfully accessing private
11
land and locking herself to construction equipment.

Lock the Gate drafted and promoted the Bulga Declaration. The Bulga Declaration is a
petition and political statement of intent, whereby activists pledge to use ‘all peaceful means’
to disrupt any lawful expansion of the Mount Thorley Warkworth mine in the Upper Hunter
12
Valley.
The Bulga Declaration was delivered to the NSW Planning Minister as part of a
protest in Martin Place Sydney in April 2015.

Armidale Express, April 17 2012
http://www lockthegate.org au/
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●

13
14

Promoted, participated in and helped organise roadside protests along multiple highways in
13
NSW and Queensland, including the Newell Highway and Pacific Highway in April 2015 .
Protesters occupied roadside verges during the peak travel periods as families returned from
school holidays. Police were forced to instruct protesters not use offensive language on their
14
protest material.

https://www.facebook.com/Lock.The.Gate.Alliance
http://www dailytelegraph.com au/news/nsw/anti-gas-protesters-in-for-long-haul-along-the-newell-and-pacific-hughways/story-fni0cx12-1227310969723
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●

15

Lock the Gate’s Drew Hutton contributed to the secret activist funding document ‘Stopping the
Australian Coal Export Boom’. The first purpose of the funding was to facilitate the goal of “1.
Disrupt and delay key infrastructure: Challenge and delay key infrastructure developments
15
(ports and rail) and ‘mega-mines’.

Stopping the Australian Coal Mining Boom: A funding proposal for the Australian Anti-coal movement November 2011.
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Documented ‘direct action’ activities and political activism by
Greenpeace
1. Training in and promotion of unlawful direct action activities


16

Greenpeace’s website openly offers regular training in how to conduct unlawful protests.
They present this as training Non-Violent Direct Action training for those who are ‘willing to
16
take risks for Greenpeace’.

https://greenwire.greenpeace.org/australia/en-gb/node/24155
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2. Engagement in and direct support for those engaging in unlawful direct action activities


In March 2017, Greenpeace protesters put themselves, members of the public and
emergency service personnel at risk by illegally abseiling down the side of the
Commonwealth Bank building in Sydney to unfurl an anti-mining banner. This occurred in a
public space at the busiest entrances to office buildings. Two people were arrested by
17
police.



In May 2017, Greenpeace openly admitted representatives of the organisation unlawfully
scaled the Pyrmont Bridge in Sydney to unfurl an anti-mining banner. The activists put
themselves, pedestrians and emergency service personnel at risk and were arrested.
Greenpeace commented in the media regarding their illegal protest and promoted their
18
exploits on digital media.



Also in May 2017, Greenpeace live streamed on social media their unlawful access of the
NCIG coal terminal in Newcastle. Protesters put themselves and others at risk by scaling a
10 storey coal pile to unfurl an anti-mining banner. Emergency services personnel were
called and 15 protesters were arrested.

17

http://www.dailymail.co.uk/news/article-4351384/Sydney-Greenpeace-protest-Commonwealth-Bank-CBD.html
(http://www.smh.com.au/nsw/greenpeace-activists-unfurl-anticoal-anticommbank-banner-on-sydneys-pyrmont-bridge20170504-gvyynw.html)
18

14

3. Engagement in direct political activism


Greenpeace Australia Pacific’s John Hepburn also contributed to the secret activist funding
document ‘Stopping the Australian Coal Export Boom’. The first purpose of the funding was
to facilitate the goal of “1. Disrupt and delay key infrastructure: Challenge and delay key
infrastructure developments (ports and rail) and ‘mega-mines’ (see previous footnote).
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Cost to taxpayers
NSWMC Position:
Providing professional activist groups, claiming to be environmental charities, eligibility for Deductible
Gift Recipient status represents a significant cost to taxpayers in the form of tax revenue forgone.
In NSW, there is also a direct cost to taxpayers in the form of emergency services resources required
when police, police rescue, fire brigade and ambulance attend unlawful protests and remove
protestors from mining and construction sites.
Tax revenue lost
The most immediate cost to Australian taxpayers is the significant amount of tax lost through
professional activist groups like Lock the Gate and Greenpeace receiving Deductible Gift Recipient
status.
An analysis of the annual reports of the 16 most aggressive activist organisations receiving
Deductible Gift Recipient status, shows that they receive, as a combined average, at least $75 million
a year (see Appendix 1).
Based on an average tax rate of 24%
$18 million a year.

19

the cost to taxpayers just for these 16 groups is at least

As an example, according Lock the Gate’s Annual Report for 2014, the organisation received a
20
donation (listed as a grant) of $1,092, 413 . Though the donor is not identified, if it were from a
business or individual required to pay tax under Australian law, the donor would be entitled to offset
their tax liabilities by over one million dollars.
Emergency Service Personnel
An acute cost to taxpayers in NSW is the time and resources of state emergency services required to
address the direct action strategies employed by Lock the Gate, Greenpeace and groups like them.
This includes police, police rescue, fire brigades and ambulance personnel. Every time emergency
service personnel are called to remove protesters from Lock the Gate and similar organisations
engaging in unlawful direct action protests, there is a significant monetary cost to the taxpayer. This
is exacerbated by the fact that the unlawful activities of these groups take emergency service
personnel away from other potentially more important duties.
An analysis of media reporting in North Western NSW alone, shows that an estimated 250 arrests
have been made between 2012 and 2015 of individuals unlawfully accessing Whitehaven Coal’s
Maules Creek mine site and Idemitsu’s Boggabri mine site.

19
20

http://comparativetaxation.treasury.gov.au/content/report/html/06_Chapter_4-08.asp
Lock the Gate Alliance Limited – Annual Report June 2014
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Example of environmental charity operating in NSW that meets
the requirement for DGR status
One of the key areas of regard for the inquiry is that the activities of environmental organisations
eligible for Deductible Gift Recipient status and listed on the Register of Environmental Organisations
is ‘the extent to which these activities involve on-ground environmental works.’
An excellent example of an environmental charity - listed on the Register of Environmental
Organisations; receiving Deductible Gift Recipient status; and that undertakes on-ground
environmental works, including in NSW - is Greening Australia.
Greening Australia is a participant in the NSW Minerals Council’s Upper Hunter Mining dialogue,
which brings together local miners, community and business leaders, environmental groups,
residents, regulators and other industries to better understand and address the cumulative impacts of
mining.
According to their website, Greening Australia is a national, non-government, environmental
organisation with over 200 staff in 30 locations across the country. Their goal is to restore and
21
conserve Australia’s diverse natural landscapes to allow people and wildlife to coexist.
Their on-ground environmental works include: Revegetation (direct seeding and tubestock planting);
weed and feral animal control; fencing for riparian and bushland areas; ecological fire management;
grassy groundcover restoration; and whole of paddock rehabilitation.

Conclusion and recommendations on discussion questions
The evidence is clear that Lock the Gate and Greenpeace, organisations that currently receive
Deductible Gift Recipient status, do not meet the definition of an environmental charity under Income
the Tax Assessment Act 1997, Subdivision 30-E.
In contrast to the example of Greening Australia, the principal purpose of Lock the Gate and
Greenpeace is not:
(a) the protection and enhancement of the natural environment or of a significant aspect of
the natural environment; or
(b) the provision of information or education, or the carrying on of research, about the natural
environment or a significant aspect of the natural environment.
As described on their own websites, these groups are committed to campaigning and illegally
protesting against legitimate mining operations, putting themselves and others in danger.
This, along with the numerous examples of both Greenpeace and Lock the Gate’s support for
unlawful activities proves them to be an activist group with a political, anti-mining agenda and not an
environmental charity that undertakes on-ground environmental works that benefit the community or
the environment.
The activities of these groups also fall outside the rules of the Government’s own governance
standards for not-for-profit organisations highlighted in the Discussion Paper.
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http://www greeningaustralia org.au/uploads/knowledge-portal/strategic_plan_conservation_without_borders pdf
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Point 7 of the Discussion Paper states:

“To be eligible to be registered as a charity with the ACNC, the organisation must also:


not have a ‘disqualifying purpose’ (which means the purpose of engaging in or promoting
activities that are unlawful…)”

According to the Australian Charities and Not-for-profits Commission (ACNC), any illegal
activity will result in the group losing its registered charity and DGR status:
The standard requires charities to not act in a way that, under Commonwealth, state or territory law,
could be dealt with as:


a breach of law that has a civil (not criminal) penalty of 60 penalty units (currently $10 800) or
22
more.

The NSW Enclosed Lands Act provides penalties of $5,000 per person arrested for trespassing and
illegal protesting. The vast majority of unlawful protests by Greenpeace and Lock the Gate involve
three people or more and therefore breach the ACNC’s regulations.
By receiving Deductible Gift Recipient status, Lock the Gate, Greenpeace and groups like them are
effectively being subsidised to carry out their direct action strategies, including unlawful forms of
protest.
Greenpeace and Lock the Gate have provided training and engaged in illegal forms of protest and
should have their DGR and Considering DGR status provides Lock the Gate and Greenpeace with
the same special tax treatment as legitimate charities such as The Salvation Army and Greening
Australia, there is a strong case, in the public interest, for the Deductible Gift Recipient status of these
groups to be rescinded or regulations amended to make them ineligible for Deductible Gift Recipient
status.

NSW Minerals Council responses to specific questions:
Answer to discussion question 1.
“What are stakeholders’ views on a requirement for a DGR (other than a government DGR entity
DGR) to be a registered charity in order for it to be eligible for DGR status. What issues could arise?”
In order for Government regulators including the ACNC and the ATO to regularly review and
accurately assess that environmental charities are not abusing their special tax treatment and abiding
by the law, groups must register with the ACNC to be eligible for DGR status.
ACNC and ATO should also be given clear direction and regulatory power to penalise, through either
suspension or removal of DGR status, any registered environmental charity that engages in or
promotes activities that are unlawful.

Answer to discussion question 7.
“What are stakeholders’ views on the proposal to transfer the administration of the four DGR
Registers to the ATO? Are there any specific issues that need consideration?”

22

http://www.acnc.gov.au/ACNC/Manage/Governance/GovStds_3/ACNC/Edu/GovStandard_3.aspx
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DGR status is a tax mechanism that allows registered charities to encourage philanthropy by
businesses and individuals who can claim donations as a tax deduction. Abuse of this special tax
treatment has the potential to cost Australian taxpayers billions in foregone revenue.
It therefore makes sense for the administration of the four registers to come under the remit of the
Australian Tax Office, including imposing swift sanctions on groups with DGR status who engage in
unlawful activity.
Answer to discussion question 9.
“What are stakeholders’ views on the introduction of a formal rolling review program and the
proposals to require DGRs to make annual certifications? Are there other approaches that could be
considered?”
A formal program of rolling reviews should be undertaken by government regulators, namely The
Australian Tax Office, to ensure that activities of all registered environmental charities that receive
DGR status do not include breaking civil or criminal laws.
The goal must be to maintain the integrity of the DGR system and not allow its abuse by registered
charities. As NSW Minerals Council submission has clearly shown, two major groups operating in
NSW have a record of ongoing breaches of civil law that should, under current ACNC regulations,
result in these groups having their DGR status suspended or revoked. At present, these activities
have to be voluntarily reported to the ACNC.
A program of rolling reviews would not only increase the likelihood of identifying groups breaching the
guidelines for registered charities, but also act as deterrent for registered charities considering
engaging in such activities.
Answer to discussion question 10.
“What are stakeholders’ on who should be reviewed in the first instance? What should be considered
when determining this?”
Groups that should be included in the first round of reviews are those that have had documented
cases over the last five years of engaging in or promoting unlawful activities that would be considered
cause for having their DGR status revoked.
As noted in this submission, in NSW this should include Lock the Gate and Greenpeace Australia
Pacific.
Answer to discussion question 12.
“Stakeholders’ views are sought on requiring environmental organisations to commit no less than 25
per cent of their annual expenditure from their public fund to environmental remediation, and whether
a higher limit, such as 50 per cent, should be considered? In particular, what are the potential benefits
and the potential regulatory burden? How could the proposal be implemented to minimise the
regulatory burden?”
As this submission has shown legitimate charities like Greening Australia are able to spend the vast
majority of their annual expenditure on direct on-ground activities to improve the natural environment.
The very definition of an environmental charity according Income Tax Assessment Act 1997,
Subdivision 30-E is an organisation where their primary activity is protecting the environment:
19

“(1) Its principal purpose must be:
(a) the protection and enhancement of the natural environment or of a significant aspect of the
natural environment; or
(b) the provision of information or education, or the carrying on of research, about the natural
environment or a significant aspect of the natural environment.”
It not only seems completely reasonable, but self-evident that a group seeking DGR status as an
environmental charity is one where at least 50 percent of their annual expenditure goes to ‘on-ground’
activities, designed to enhance or rehabilitate the natural environment.
Requiring this of legitimate registered environmental charities will add nothing to the compliance
burden, as the majority of legitimate environmental charities already meet this criteria. This measure
would only be a burden to those groups who are environmental charities in name only, where their
primary activity is political activism, as the NSW Minerals Council has demonstrated with regard to
Greenpeace and Lock the Gate.
Answer to discussion question 13.
“Stakeholders’ views are sought on the need for sanctions. Would the proposal to require DGRs to be
ACNC registered charities and therefore subject to ACNC’s governance standards and supervision
ensure that environmental DGRs are operating lawfully?”
The only way to ensure the integrity of the DGR regime is to ensure that registered environmental
charities that receive DGR status are abiding by the Government’s guidelines, including obeying State
and Federal civil and criminal laws.
As has been demonstrated by this submission, groups that undertake unlawful protest activity put the
safety of themselves, site employees and emergency service personnel at risk. They require
emergency services to be pulled away from more important duties to remove them and they prevent
lawful and legitimate workplaces from operating.
Sanctions are the most efficient and expedient measure to ensure that Australian taxpayers are not
subsidising unlawful activity by allowing registered charities that break the law to continue to receive
DGR status.
Evidence that a registered environmental charity receiving DGR status has promoted or engaged in
unlawful activity should be immediately investigated by the ATO. Any group found to have conducted
unlawfully activity should have their DGR status immediately suspended pending a review. Should
the review confirm illegal activity was undertaken, the DGR status of the charity should be revoked.
In addition, the Federal Minister for Revenue and Financial Services should have the legislative power
to immediately suspend or cancel the DGR status of any group found to have engaged in unlawful
activity.
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Appendices
1. Registered environmental groups finances – attached.
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