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A submission to the issues raised in the supplementary issues paper. 
 
Review of the financial system external dispute resolution paper. 
 
 
 
Attention:  Professor Ramsay 
 
Dear Sir 
 
My interest in your inquiry relates to the second section of your inquiry, for which the Terms of 
Reference require the Panel to consider the merits and issues involved in providing access to 
redress for past disputes. I will restrict the comments in my submission to this section and how it 
impacts the SME sector. 
 

1. Contract terms 
 
The fundamental issue that needs to be addressed in any dispute resolution mechanism, as well 
as any mechanism to provide redress, is the issue of the contract terms between the parties. 
 
If the contract terms between the parties are unbalanced, unfair and are negotiated in an 
environment where there is an imbalance of power, then any dispute resolution mechanism can 
only fail if the contract terms are relied upon. I have had first hand experience with this problem 
when I helped a friend with an insurance dispute with the FOS. After many months of submitting 
evidence and responding to evidence from the other side, the ombudsman made a decision. This 
decision reflected the contract terms. 
 
In paragraphs 133 to 144 the Panel discusses various circumstances that would prevent small 
businesses from accessing redress through an EDR. These include:  
 

1. The dispute is outside the monetary limits of the EDR. 
2. The dispute is outside the time limits if the EDR. 
3. The complexity of the dispute. 

 
Even if all these matters were resolved, but the EDR mechanism relied upon the contract terms 
between the parties, then the any redress mechanism would fail.  
 
This takes us to your paragraphs 165, 167 and 168. What are the decision-making criteria? You 
state in paragraph 168 that the FOS among other things relies upon legal principles. If the EDR 
mechanism is based upon the FOS model and relies on legal principles, then little will be 
achieved. 
 
The question then becomes, is it possible to have an EDR that has the power to set aside the 
contract terms between the parties and evaluate a claim under some other set of guidelines. This 
seems to me to be highly problematic. 
 
The answer to me is quite clear. I have addressed this same matter in my earlier submissions.  
 
The contracts between the banks and their SME client parties need to be fair and balanced. 
This will provide greater protection to the banks’ clients and in the majority of cases it will 
enable them to use the court system as an effective EDR. Moreover it will reduce the amount 
of disputes, as banks will not be able to default clients as easily. The fall back position for 
redress would then be the expanded EDR body. 
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The recommendations of the ASBFEO Inquiry into small business loans dated 12 December 2016 
goes some way to achieving reform to contract terms. At this stage they are only 
recommendations. However, more needs to be done and this would include: 
 

1. Extending the recommendations to all commercial loans rather than limiting them to 
loans under $5 million. 

2. Providing a standstill provision to enable a corporate restructuring in the case of a 
genuine monetary default. 

 
My proposition is that for any EDR process to work effectively, fair contract terms between the 
bank and commercial clients would be essential. 
 
 

2. Standstill Provision – The EDR response time is critical 
 
When an SME finds that it is in a dispute with a bank, time is of critical importance. Currently a 
bank can call in a loan and appoint receivers at a moments notice. When this occurs the SME 
needs immediate assistance to prevent the business being destroyed. 
 
For this reason any EDR mechanism must include a standstill provision. If the SME lodges an 
application to the EDR body then the bank should be frozen from taking any action against the 
company thus providing the EDR mechanism time to function. 
 
A dispute between an SME and a bank is very different to a dispute with an insurance company. If 
an insurer fails to pay a claim then the matter could be referred to the FOS and over time the 
dispute could be settled. These disputes would not normally create a situation that would lead to 
the failure of a business. 
 
When a bank currently moves against an SME, the SME will almost certainly fail. Once this 
happens any EDR mechanism becomes fairly meaningless. The whole process then becomes a 
huge, lengthy and expensive fight for compensation where nobody wins rather than working to 
save the SME and the families who own it. 
 
Such a provision in an EDR mechanism would work in a similar way to Chapter 11 in the USA. 
The significant difference would be that it would be far less complicated and the courts would not 
need to be involved. 
 
 

3. Redress for past disputes 
 
Providing redress for past disputes is much more that providing justice to those SMEs who have 
been treated badly by the banks. It is a once in a lifetime opportunity to expose the conduct of the 
banks as described in the ASBFEO Inquiry as “unacceptable and possibly unconscionable”. 
 
This exposure will provide the opportunity to have a complete reset of the relationship between 
banks and commercial customers. The SME sector employees 70% of the private sector work 
force. The Australian economy relies on the SME sector to create jobs, build wealth and pay taxes 
to support our social services and to sustain and build upon our standard of living. 
 
However, these individual Australians who start small businesses and build them into medium 
size businesses are treated so badly. As their businesses grow these people need to borrow 
money to grow and when they do so they are forced to take risks that by any measure are 
draconian and totally unacceptable. 
 
A cursory glance at a bank’s commercial loan documentation will reveal that a bank can default 
and call in a commercial loan at any time it chooses. As well it can bankrupt the company 
directors, take possession of any personal assets including the family home and dispose of these 
assets even before it sells the secured asset. Sadly, this is in fact how banks do act and they do so 
regularly. 
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Redress for past disputes is therefore critical for 2 reasons. 
 

1. Provide compensation for badly treated commercial bank clients. 
2. Expose the behaviour of the banks to force a reset of the contractual terms between 

banks and commercial clients. 
 

 
I have been working on and contemplating all these matters since I delivered a paper titled “The 
imbalance of power between banks and small business” to the Menzies Research Centre in 2012. In 
my view the only solution to the matter of redress for past disputes is as follows. 
 
Voluntary redress by the banks 
 
In this case the banks would need to agree to allow all disputed commercial loans to be reviewed 
by an independent body on the following basis: 
 

1. Whether the banks acted in an ethical and conscionable manner. 
2. Whether the banks acted in accordance with the motherhood statements made to the 

PJC inquiry titled “the impairment of customer loans” as outlined in my earlier 
submissions to the panel. 

3. The contract terms between the parties are set aside. 
 
If the banks were not willing to engage in this process then the Government would need to act. 
 
Forced redress by the banks 
 
A Royal Commission should be established to fully understand the actions and motivation of the 
banks in defaulting and calling in so many commercial loans particularly in the last 10 years. 
Once there is transparency around these events the Government can then decide how to proceed. 
At this time the banks may be willing to adopt a voluntary redress process.  Alternatively the 
Government could introduce retrospective legislation to force the banks to comply with a review 
as described above. 
 

 
4. Answers to questions 
 
I have provided answers to questions related to my area of interest and expertise and where my 
comments may be helpful to the Panel 
 
 
Question 1 
Is the Panel’s approach to the scope of these issues appropriate? Are there additional issues that 
should be addressed? 
 
Point 35 states, 
The Panel considers that consumers and small businesses that have obtained a decision from any 
dispute resolution process (including from a tribunal or a court) have had access to redress and 
therefore are outside the Review's amended Terms of Reference. 
 
 
In my earlier submissions you will recall that I explained that the contract terms in a commercial 
loan document are such that is it impossible for an SME to challenge a bank in court. This 
problem is in addition to the comment made by the ASBFEO in point 158, “…the borrowers having 
limited resources and the banks having overwhelming resources”. As far as I am aware, not one of 
Bankwest’s SME customers had a victory against the CBA in court once the CBA commenced 
Project Magellan.  
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It is for these reasons that I would argue that even though an SME may have a court judgment 
against it, the SME would not have had proper redress. Any redress system should include any 
disputed commercial loan. 
 
Question 35 
What evidence is there about the extent to which lack of redress for past disputes is a major 
problem? 
 
The existence of a major problem resulting from a lack of redress for past disputes can be 
demonstrated by the following: 
 
There have been 3 enquiries of which I am aware that have been established in recent times to 
study evidence relating to the bad behaviour of banks against SMEs. In each case hundreds of 
submissions were received. These inquiries are: 
 

1. Senate Inquiry. 2012. The effects of the global financial crisis on the Australian banking 
sector. 

2. Parliamentary Joint Committee for Corporations and Financial Services inquiry titled, 
The impairment of customer loans. (PJC) 

3. The ASBFEO inquiry titled small business loans inquiry. 
 

Over the last 10 years and particularly in the GFC years, thousands of SMEs loans were defaulted 
and called in. These actions had devastating impacts on businesses and peoples lives. The 
magnitude of these mass defaults is unknown. A small number of cases have been examined in 
detail by the ASBFEO. I can provide some further evidence. 
 
Further evidence that a lack of redress for past disputes is a major problem would include 
specific information relating to the Commonwealth Bank and the ANZ Bank. 
 
Commonwealth Bank 
 
On 10 November 2015 the CBA provided a letter to the PJC inquiry mentioned above. This letter 
explained that the CBA defaulted and called in 1958 loans from the Bankwest performing loan 
book on which the CBA lost money (Appendix 1). This document was also included in my 
previous submission. I am advised that the ASBFEO has subsequently been informed by the CBA 
that the value of these performing loans was $3 billion. 
 
What I do not know and have been unable to establish is: 
 

1. The number and value of Bankwest performing loans that were defaulted and called in 
upon which the CBA did not lose money. 

2. The number and value of Bankwest loans classified as non- performing loans that the 
CBA defaulted called in. It should be noted, that a non performing loan could be a loan 
that has expired and where the bank has refused to extend the term, even though all 
monetary covenants have been met and no reasonable notice given of Bankwest’s 
intention not to roll over the loan. 

 
As well as the mass default of Bankwest loans the CBA also called in and defaulted its own clients. 
One particular example I mentioned in my previous submission was  and his company 

. You may recall that this company was one of the ASBFEO’s deep dive cases. 
The 60 Minutes program is currently doing a story on this case. (Appendix 2) 
 
At this stage we do not have transparency around the magnitude of the mass default program 
instigated by the CBA. However based upon the evidence that we do have, I believe that as a 
minimum the number of loans defaulted and called in would be 5000 with a value of $10 billion. 
However is it likely that these numbers are very conservative. 
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ANZ Bank 
 
During the GFC the ANZ purchased a farming loan book known as the Landmark Loan Book. Mr 

, the deputy CEO of the ANZ bank gave evidence to the PJC inquiry in this regard. 
He told the PJC that the ANZ bank defaulted 11% of the loan book by value and about 600 in 
number. You may recall a 60 Minutes program relating to one of these farmers, a Mr  

 Following the program the then CEO of the ANZ bank, Mr , went to visit Mr 
 at his farm. This was recorded on a subsequent 60 Minutes program. Mr returned 

the farm to Mr  debt free in addition to a large cash settlement. 
 
I understand that the ANZ has made many more settlements with farmers.  However the number 
of outstanding disputed loans is unknown. 
 
Question 42 
What are the strengths and weaknesses of the Westpac proposal? 
 
The strengths of the proposal are: 
 

1. The bank agrees to pay the determinations made by the expert panel. 
2. The bank acknowledges disputes made by bankrupt persons. 

 
The weakness of the proposal is that it is too restrictive in its eligibility criteria. 
 
Question 43 
What range of parties should be provided access to redress? 
 
This process should be a catch up and reset process. Looking backwards all disputed loans 
should have access to redress. 
 
Question 44 
What mechanism should be used to resolve disputes. 
 
My suggestion is the voluntary and or forced redress solutions discussed earlier in this 
submission. 
 
Question 45 
What time limit should apply? 
 
No time limit. Ethical behaviour is not time dependent. 
 
Question 46 
Should any mechanism of dealing with past disputes be integrated into the new Australian Financial 
Complaints Authority or should it be independent of that body. 
 
A tribunal established to review past disputed loans could be continued to review new disputes 
loans once the huge backlog is cleared. This could be helpful if the terms of the review process 
are based broadly on ethical behaviour. However, the work of such a tribunal would rapidly 
reduce once contract terms are balanced and fair and the court system is allowed to function 
again. 
 
Question 47 
Who should be responsible for funding redress for past disputes? 
 
As mentioned earlier, all my comments are addressed to the bank / SME sector. Accordingly the 
banks should pay for the redress process. The unethical conduct of the banks has created this 
problem and it is fitting that they be held to account for their conduct. 
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Question 48 
Should there be monetary limits. If so should the monetary limits that apply be the EDR scheme 
monetary limits. 
 
There should be no monetary limits to the redress process. Two of the largest cases are  

 / CBA loan) and  / Bankwest loan).  In both of 
these cases the loans were approximately $160 million. In these 2 cases the bank destroyed the 
projects, the businesses and the lives of the business owners. In my view only the Government 
and the largest of public companies have the capacity to resist the will of a bank. 
 
Questions 49 and 50 
My previous answers apply to these questions. 
 
Question 51 
Are there any other issues that need to be considered in providing access to redress for past 
disputes? 
 
Yes. I refer the panel to the earlier chapters of this response, namely Contract Terms, EDR 
response time is critical and Redress for past disputes. 
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