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Improving the Taxation of Trust Income 

(Comments on Discussion Paper) 

By 

Ian Gray Solicitor 

 

1. Introduction 

Many of the problems discussed in Bamford derive from the prefatory words to section 97(1) of the ITAA 
1936: 

“where a beneficiary of a Trust Estate who is not under any legal disability is presently 
entitled to a share of the income of the Trust Estate…” 

Before Bamford, the ATO interpreted these words to act as a condition that had to be satisfied, in order 
for the substantive provisions to operate. 

As a result, the wording became a gateway to the further operation of the section. 

Unfortunately, the wording was ambiguous and introduced a concept of “a share of the income of the 
Trust Estate” that was not used elsewhere in the Tax Legislation. 

As a result, it created considerable uncertainty about how the section worked and in what circumstances 
it applied. 

This uncertainty was further exacerbated by ATO arguments that “income” referred only to “ordinary 
income” and did not embrace “statutory income” (e.g., capital gains). 

In my opinion, the prefatory wording could be given a sensible meaning in the context of the 1997 Act, if it 
was recognised that “income of the Trust Estate” meant both: 

• Assessable income (which includes ordinary and statutory income under section 6(1) of the 1997 
Act); and 

• Exempt income (which is not assessable income under section 6(3) of the 1997 Act). 

In other words, it meant any type of income. 

 

2. Primary Role of Prefatory Wording of Section 97(1) 

I submit that the primary role of the prefatory wording is to differentiate between:  

• the situations where section 97 applies (i.e., where the Beneficiary is assessable); and  
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• the situations where section 99 (and any other sections that make the Trustee liable) apply. 

Once it is accepted that the Beneficiary is liable (as opposed to the Trustee), then the substantive 
operative provisions would apply. 

 

3. Substantive Operative Provisions 

The substantive operative provisions are actually quite common sense. 

They basically establish a logical and practical system for dealing with the following subject matter 
“proportionately”: 

• “assessable income”; 

• “exempt income”; and 

• “non-assessable non-exempt income”. 

The method of apportionment takes into account the period of residence of the Beneficiary and the 
source of the income. 

When these references are omitted, the relevant proportion is “the individual interest of the Beneficiary”. 

It is submitted that this interest should reflect the actual amount distributed or deemed to be distributed to 
the Beneficiary. 

 

4. Proposed Amendment of Prefatory Wording 

It is submitted that the intended role of the prefatory wording could be performed by adopting words that 
are neutral about the quantity or quantification of the amount or share or interest of the individual 
Beneficiary, e.g.,: 

“where a beneficiary of a Trust Estate who is not under any legal disability is presently 
entitled to any of the assessable or exempt income of the Trust Estate”. 

4.1 “Assessable Income” 

Please note that I have referred to “assessable income”, because under section 6(1) of the 1997 Act, it 
incorporates both: 

• “Ordinary income”; and 

• “Statutory income”. 

4.2 “Exempt Income” 

I have included “exempt income”, because under section 6(3) of the 1997 Act it does not form part of 
“assessable income”. 
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The purpose of this distinction is to establish that, if the only income of the Trust Estate is exempt income, 
the operative provisions will still apply. 

In particular, section 97(1)(b) would extend the exemption to the Beneficiary, even though there was no 
other assessable income (i.e., even though there was no other ordinary or statutory income). 

Currently, if the only income of the Trust Estate was exempt income, there is an argument that:  

• section 97 does not apply (because the terms of the prefatory wording have not been satisfied); 
and 

• section 97(1)(b) does not pass the exemption on to the Beneficiary. 

4.3 Operative Provisions 

Once this prefatory wording is satisfied, paragraphs (a), (b) and (c) will apply to the Beneficiary. 

This makes it clear that the amount of the share or interest is irrelevant to the operation of the subsequent 
paragraphs. 

This simple amendment removes the distinction between:  

• “distributable income”; and  

• “assessable income” or “taxable income”. 

This distinction is and always has been a red herring. 

The Tax Legislation should be concerned with “assessable income” and “taxable income” in the same 
manner as it is with other entities. 

 

5. Ordinary and Statutory Income 

I do not accept that there ever was a legitimate argument that section 97 applied only to ordinary income, 
and not to statutory income. 

Section 102-5 includes the Trust’s net capital gain in the assessable income of the Trust Estate. 

Section 115-215(2)(b)(i) of the 1997 Act envisages that the Beneficiary’s assessable income might 
include an amount (“a trust amount”) attributable to a capital gain of the Trust Estate as a result of the 
operation of section 97(1)(a). 

Thus, it is submitted that the correct interpretation of section 97 has always been that it was the vehicle 
for both ordinary and statutory income of the Trust Estate to get into the assessable income of the 
Beneficiary. 

However, to the extent that there is perceived to be any ambiguity or uncertainty, it should also be made 
clear that the section applies equally to ordinary and statutory income. 
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6. Secondary Role of Prefatory Wording of Section 97(1) 

The secondary role of the prefatory wording is the role it plays or could play in the quantification of the 
amount or share or interest of the individual Beneficiary. 

This role is potentially in conflict with the wording of the substantive section. 

It is submitted that, for the purposes of clarity:  

• The prefatory wording should have no role in the determination of the amount of the assessable 
income of a Beneficiary; and 

• this role should be performed solely by the substantive provision or a separate provision. 

 

7. Quantification 

A Trust is a legal mechanism by which capital and income is aggregated and segregated for the ultimate 
commercial benefit of some or all of the Beneficiaries. 

7.1 Fixed Trusts 

Where the Trust is a Fixed Trust, the interest of each Beneficiary is fixed and apportioned by the Trust 
Deed. 

The ITAA should respect this apportionment. 

Just because a Fixed Trust is fixed doesn’t mean that the one apportionment is applicable to all forms of 
income. 

The Trust Deed may provide for different apportionments for different types of asset or income. 

For example, the Trust deed might provide that the proceeds of sale of one asset might be apportioned 
differently to the proceeds of sale of another asset.  

This might potentially be described as “streaming”. 

However, if that is what the Trust Deed permits, so be it. 

Again, the ITAA should respect an apportionment in accordance with the Trust Deed. 

7.2 Discretionary Trusts 

The purpose of a Discretionary Trust is to give to the Trustee a discretion as to what income is distributed 
to which Beneficiaries. 

If the public policy of the ITAA respects this discretion, then it should respect the apportionment by the 
Trustee acting in accordance with the Trust Deed. 

 



5 

 

8. Exempt Income of a Beneficiary 

Section 97(1)(b) extends an exemption of the Trust Estate to the individual Beneficiary. 

However, some income of a Trust might be exempt in the hands of a particular Beneficiary (even though 
it might not have been exempt in the hands of the Trustee or the Trust Estate), because of some 
characteristic peculiar to that Beneficiary. 

For example, section 118-300 grants an exemption with respect to Insurance Proceeds on the basis of 
the original beneficial ownership of the Policy. 

Where the Insurance Proceeds are exempt in the hands of the particular Beneficiary, it is submitted that, 
for the purposes of clarity, the Tax Legislation should extend the exemption to the Trustee itself. 

Thus: 

• if the Trustee or the Trust Estate is exempt, the Beneficiary should be exempt; and 

• if the Beneficiary is exempt, the Trustee or the Trust Estate should be exempt. 

 

9. Interaction with Section 106-50 (Absolute Entitlement Trusts) 

There is no mention of section 106-50 in the Discussion Paper. 

My concern is that there be no amendment in this context that incidentally affects the operation of section 
106-50. 

The operation of this section might be the subject matter of the general review of the taxation of trusts. 

If so, I will make submissions at the time. 

However, at this stage, it is sufficient to say that, in circumstances where section 106-50 applies, the 
capital gain is deemed not to be included in the assessable income of the Trust Estate for the purposes of 
section 102-5 in the first instance. 

Instead, it leapfrogs the Trust Estate and is included directly in the assessable income of the Beneficiary. 

Thus, statutory income of this nature gets into the assessable income of the Beneficiary otherwise than 
as a result of sections 102-5 and 97. 

There is currently a debate as to whether section 106-50 can apply where there are multiple 
Beneficiaries. 

It is submitted that this debate is largely a red herring. 

If section 106-50 is inapplicable, then sections 102-5 and 97 would apply to each Beneficiary in the 
normal manner. 

The result would be identical with one exception. 



6 

 

If there was a tax loss: 

• it would be available to the single Absolutely Entitled Beneficiary, if section 106-50 applied; and 

• it would be trapped in the Trust Estate and would not be available to any of the multiple 
Beneficiaries, if section 106-50 did not apply. 

Please note that the author does not agree with the ATO interpretation of section 106-50 with respect to 
multiple Beneficiaries. 

However, the purpose of the above comments is to suggest that, if section 97 is correctly applied, the 
section 106-50 issue mightn’t be as big an issue as it is made out to be.  

In other words, Bamford has pointed to a solution to the section 106-50 debate as well. 


