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Executive Summary 

 

Policy Review Draft Report.  

The future prosperity of all Australian small businesses and family concerns, including my 

own, is very much dependent upon the recommendations for Competition Law reform, as 

proposed by the Harper Competition Policy Review Panel. 

The right balance between large and small businesses all competing on a level playing field is 

complex and challenging to achieve.  Recommendations made in the Harper Competition 

Policy Review Draft report carry certain implications for all business players.  This report 

aims to elaborate on and emphasise some of the important factors that would contribute to 

achieving a sustainable platform for small business and big business players to coexist, from 

 

keep larger, more dominant players in a position of responsible decision making, ensuring 

unintended consequences and detrimental impacts do not adversely affect overall consumer 

choice.   

Similarly, allowing smaller players to choose achievable pathways to resolve competition 

dispute issues would create a fairer test of the laws. 

Planning and zoning laws must be considered when attempting to establish a fair playing 

field.  It is imperative that overall economic and social implications be measured when 

planning and zoning decisions are made in the interests of achieving true competition. 

The recommendation to remove any remaining restrictions to trading hours, if adopted by 

the state government, will result in adverse outcomes for communities and the overall 

competitive landscape. 
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 . Response Brief 

 
By virtue of experience with 21 years participating in the grocery industry, 
lodged a submission to the Panel on the 10th June 2014 raising some of the following 
questions.  They are as follows: 
 

a) Should an effects test or an economic impact study have been conducted prior to the 
introduction of a major player into this community? 
 

b) Could this be considered as floor space crowding with an oversized supermarket 
footprint model being built well in advance of the requirements of the population of 
this community? 
 

c) What consideration was undertaken for town planning purposes with respect to 
achieving a central hub, beneficial to an entire community? 

 
Our original submission also reported on trading hours and local impacts.   
 
The Harper Competition Policy Review Draft report has addressed some of these factors 
which, some of the recommendations we support but others we do not.      

 
This response submission seeks to elaborate on some of the relevant factors and emphasise 
why certain recommendations made in the Draft report could potentially contribute to 
lessening competition with dire implications for smaller market players but particularly for 
consumers.  
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 . Competition and Consumer Act  section 46  Misuse 

of Market Power 

 

We congratulate the Harper Panel for their recommendation to introduce a  

into section 46 (Misuse of Market Power), in the Competition and Consumer Act.  We 

believe 

possible negative flow which may arise when big business is sanctioned to crowd out smaller 

players, disconnect communities and decrease overall consumer choice and diversity.   

Section 1 of this report makes reference to relevant questions 

submission dated 10th June, 2014 as listed above namely a), b) and c). 

Competition in most markets should be welcomed.  It ensures market players are motivated 

rest and engagement however if a dominant player misuses its 

market power and that damages or deters competitors from entering a market, a test 

should be required.      

Comprehensive impact studies, including planning considerations should be undertaken to 

evaluate what possible flow on impacts are likely on the community.  Not just economic 

impacts but social outcomes also.  Fair competition, allowing a sustainable platform for both 

big and small business to operate on will provide more certainty and confidence to drive 

economic productivity, innovation and further investment in business.   

The existing central business and community hub, population demographics and relevant 

services relied upon such as the availability of public transport or medical providers should 

be vital considerations when allowing a new entrant into a market.  Holistically, what would 

the outcomes be when a new, more dominant entrant is enabled to disrupt certain 

elements of a community?  A might consider the longer-term implications 

which would contribute to preventing reduced consumer choice and diversity.  
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Importantly however, changing the dynamics of a community, the fragmentation of a once 

thriving central hub and the unintended consequences of residents being less able to access 

vital services is even more damaging.  

The Harper report recommendation that a large corporation will be required, as a defence, 

to prove that their actions/behaviours will not substantially lessen competition should be 

clearly reported as to what that defence might be.  If a smaller independent player would 

not enter a market based on solid rational business strategy then a large dominant 

corporation should not be permitted to either, particularly if the long term strategy is to 

cross subsidise operational costs to achieve a presence in the market in advance of the 

needs of that community.  Once a market player is dominant, their market power abuse 

should simply be prohibited.  

 

3. No Cost Orders  

 

At present, it is completely cost prohibitive for an independent business owner to bring an 

action in the Federal Court seeking relief from anticompetitive behaviours without the 

unsuccessful.  Independent family enterprise mostly operates on a risk basis, which is the 

essence of entrepreneurship.  Operators build up assets and cash flow by mortgaging their 

homes. In other words they have   There is a fundamental 

difference between corporate structures with shareholders 

performance with no other financial ties and family owned and run enterprise with high risk 

factors.    

When a genuine claim to misuse of market power or acquisitions that substantially lessen 

competition may be warranted, costs of litigation are far too high resulting in a reluctance to 

lodge potentially successful claims and put at further risk, the family home and the means to 

remain independent.  This would preclude the competition laws to be enforced or tested 

except by the largest companies in Australia.   
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If independent business remains unable to access the courts to enforce the Competition Act, 

it would remain unfit for purpose in a precarious sense.  

We strongly support the Harper Panel consider recommending that a  be 

introduced.  The rea -  would be likely to encourage businesses 

to challenge situations where they believe an application to defend a particular right is 

justified.  

 

 . Planning and Zoning 
 

We a findings that, planning and 

zoning legislation and processes lack effective economic objectives and proper consideration 

for competition.  If the amenity and economies of local communities are to prosper and the 

long term interests of consumers are to be seriously considered, then state planning and 

zoning legislation must be inclusive of a net community benefit test, to protect robust 

competition. 

We disagree with the principle that more floor space and more entrants in a market equals 

more competition, this is simply not sustainable.  Businesses (Coles, Woolworths, Costco, 

Aldi), with the deepest pockets (unlimited resources), will crowd out family owned 

businesses, which have limited resources, thus reducing consumer choice and lessening 

competition. There must be state planning and zoning controls put in place to protect 

competition and consumers. 

 
 

 . Retail Trading Hours  
 
 

th June, 2014 outlined key adverse impacts 

on the broader business community should deregulation of trading hours be granted in 

Queensland.  It explained the financial loss impacts, resulting in a 

trade as a result of the introduction of Sunday trading.  This directly correlated to the 
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business model being repositioned to a financially unsound level which resulted in an overall 

loss of capital value of the asset.    

 

The Queensland Government has maintained their position to oppose the deregulation of 

trading hours.  They have stated that to protect the needs of small business they do not 

believe there is a need to deregulate trading hours in Queensland. 

 
Chamber of Commerce and Industry Queensland (CCIQ) undertook a survey of Queensland 

businesses in July 2014.  Subsequently, they adopted a firm view to oppose the deregulation 

of trading hours in Queensland.  Highlights from the Queensland Shop Trading Hours Report 

CCIQ September 20141 include: 

 
 58% of small businesses with <20 employees and directly involved in the retail sector 

are OPPOSED to the deregulation of trading hours 

 Small businesses directly impacted by the shop trading hours have significant 

concern about full deregulation 

 Market dominance of the major retailers is a key concern amongst those businesses 

opposed to deregulation of shop trading hours 

 Especially in regional and remote areas detrimental impacts on the strong and vital 

connection between small retail businesses and the community is a great concern 

 Commercial viability of smaller operators is a major concern leading to closures when 

increased market dominance of the major retailers is allowed resulting in less 

consumer choice in the longer term 

 Consistent feedback that deregulation of shop trading would not increase the overall 

level of consumer spend but merely spread the current level of consumer spending 

over more hours  alas add cost 

 Continued regulation of shop trading hours is needed to facilitate the 

competitiveness of small business 

 For 22% of businesses predominant area of concern is impact on profitability 

 profitability would decrease or significantly decrease 

 Penalty rates highlighted as a barrier to potential benefits from any extended trading 

hours being realised. 
1 CCIQ Queensland Shop Trading Hours September 2014 
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 More hours = more staff, more cost and no increase in sales/revenue  consumers 

have finite spending power.   

 73% of businesses opt to retain the current regulated hours on Good Friday, Easter 

Sunday and Christmas Day. 

 

TH2014/8 application, recently lodged with the Queensland Industrial Relations Commission 

(QIRC) by the National Retail Association (NRA), representing Coles and Woolworths in 

Queensland, seeks Sunday trading in the Dalby region.  The hearing in November saw an 

unprecedented number of small business operators opposing the application including the 

local Mayor.   The Dalby Chamber of Commerce representing business operators in the 

region and the Western Downs Council have both opposed the application.  Witness 

statements to oppose this application vary across a broad spectrum of industries. 

 

Section 8.6, page 103 of the Competition Review Draft report states 

bi Healthy competition 

provides diversity and choice to a consumer, which also fulfils demand.  The deregulation of 

trading hours in states outside of Queensland has allowed dominant players to increase 

their dominance which if allowed to continue will not be in the longer term interests of 

consumers.   Adverse social impacts and detrimental economic factors create a negative 

flow on effect to entire communities, particularly regional areas.    

 

What level of consumer behaviour would be influenced from shopping on-line if Coles and 

Woolworths and other big business players are authorised to open 24 hours a day?  We 

acknowledge there is an increasing demand by consumers to participate in on-line shopping 

however grocery on-line has been operational for many years with a comparatively smaller 

percentage of uptake throughout this time.  How could deregulation of retail trading hours 

using the argument it will assist to combat increased use of on-line shopping alter consumer 

demand?  Would a customer decide to venture out into the darkness at 3a.m. in the 

morning, and do their weekly grocery shopping or purchase a new dress as opposed to 

undertaking the same task in the comfort, warmth and shelter of their home when they  
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have both options available to them?  Are consumers calling for deregulation or is big 

business making these demands? 

 

A new trading hours application lodged by the National Retail Association in the last few 

weeks, TH2014/23, to extend hours in South East Queensland, prompted an on-line survey 

through the local Sunshine Coast Daily newspaper in November, 2014.  The survey results 

indicate that only 44% of respondents are keen for additional trading hours to be made 

available.  The remaining 55% indicated they had concerns.  Consumer feedback indicates 

they understand the importance of maintaining healthy competition to achieve diverse 

shopping choice.  The majority of consumers appear to be satisfied with the current 

 

 

The restriction of retail trading hours in Queensland contributes to allowing all tiers of the 

market to operate symbiotically.  When large shopping centres are enabled to operate in a 

deregulated market, evidence suggests big players would not increase jobs but in fact staff 

numbers would be spread over longer hours.    

 

Pressure on smaller or independently owned business operators would create a need for 

owner/operators to work longer hours or increase costs to operate, particularly when the 

appropriate penalty rates are applied.  In the event of Sunday trading,  lives would 

be worse off in the homes of independent operators when they are compelled to work but 

larger operators would simply spread their staff numbers resulting in fewer staff on the 

selling floor at any given time as stated below by an employee providing evidence at this 

recent retail trading hours case TH2012/7 Toowong.   

 

An excerpt from the transcripts of the TH2012/7 Toowong hearing earlier this year: 

134] However, Ms Powell, an employee of Kmart at the Toowong store for more than 25 years, 

gave oral and written evidence to the effect that previous extensions of trading hours have not led 

to increased employment. Rather, staff numbers have been spread over a longer period resulting 

in fewer staff on the selling floor at any given time. Consequently, an increased workload is 

placed on individual employees to maintain expected standards of customer service. That results 

in increasing levels of stress.  
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We oppose Recommendation 51 in the Harper Draft Review, that the remaining restrictions 

of retail trading hours are to be removed because it can only serve to enhance the market 

power and dominance of large corporations such as Coles and Woolworths, substantially 

lessening competition, reducing retail diversity and eroding consumer choice but most 

importantly having unintended adverse social and economic outcomes on communities. 

 

 . Conclusion  
 

To achieve a sustainable economy providing jobs to Australians, supporting local 

communities and offering diverse choice to consumers at times meets complex challenges.   

However; crushing the innovative spirit and entrepreneurial nature of pioneering Australians 

in business would imperil the fundamental characteristics our country was built on. 

We applaud the Australian Government for implementing this initiative of reviewing 

competition policy to ensure it is fit for purpose.  We welcome and encourage fair 

competition policy to achieve a healthy and sustainable economic platform to support all 

tiers of business.   

We thank the Panel for their efforts in consulting with many business groups and operators 

from many sectors across the nation to establish fair and viable recommendations.        
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