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Competition Policy Review Secretariat
The Treasury

Langton Crescent

PARKES

ACT 2600

Dear Sir or Madam,
RE: Review of Competition Policy Draft Report

Thank you for giving the Office of the NSW Small Business Commissioner (OSBC)
the opportunity to comment on the Competition Policy Draft Report.

The OSBC was established in mid-2011 to support small businesses throughout
NSW. As part of its remit, the OSBC is undertaking a review of the NSW Retail
Leases Act (Review ), with the aim of bringing a greater degree of balance to the
relationship between smaller retail tenants and their landlords; in particular, large
institutional landlords.

Over the course of the Review, a number of matters have been identified that touch
on the anti-competitive disclosure of information, the operation of pharmacies in the
market, the impact of planning and zoning regulations and access to unconscionable
conduct provisions by small businesses. The OSBC'’s views are described in the
attached table; however, in summary:

e The collection of turnover data should be treated as anti-competitive
disclosure unless a) it is made readily available to retailers and prospective
retailers, and b) landlords that collect turnover data are required to give
retailers information about the effective rents being charged. Effective rents
are advertised rents less incentives subsidies and other discounts;

e The role pharmacies play in allowing vulnerable members of the community to
access the Pharmaceutical Benefits Scheme and other health services has to
be considered within terms of Competition Policy, otherwise the policy will
privilege one business model over another, to the disadvantage of the
community as a whole.
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e Planning and zoning regulations are essential tools that allow policy makers
and legislators to plan and organise the public space. However, such
regulations can also give shopping centre landlords significant power in the
market that bears little relationship to the services they are offering into the
market.

¢ Unconscionable conduct provisions do not provide retailers with the
protections they need against behaviours that have a significant accumulative
impact on the ability of small businesses to develop and grow. In such
circumstances, Fidelity of the Bargain or Good Faith provisions may be more
effective. |

We appreciate the opportunity to comment on the competition policy Draft Report.
Should you wish to discuss any of the issues raised in this submission, please
contact Liam Hetherington, Project Manager, Review of the Retail Leases Act on
(02) 8222 4813. ' '

Yours sincerely

o -
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\
Robyn Hobbs OAM
NSW Small Business Commissioner
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