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Dear Sir / Madam

Competition Policy Review - Draft Report

1 We refer to the Competition Policy Review Draft Reporl daled 22

September 2014.

2 We welÇome the opportunity to make this submission in response to the
Draft Report.

3 This submission follows on from our previous submission dated 10 June
2014 in response to the Review's lssues Paper. As with our previous
submission, this submission focuses on issues relating to competition
law.

Recommendations su pported

We agree with the following recommendations made in the Draft Repod,
which reflect our previous submission:

(a) Simplifv the cartel laws: The current cartel laws are too complex.
This undermines the ability of businesses to comply with those
laws, and the ability of regulators to enforce them. We agree that
the cartel prohibitions should be confined to conduct involving
firms that are actual or likely competitors and not merely firms
who might possibly compete with each other.

ExtenC the ioint ve,ntqre Cefgnce fot,çartel cqnduct: Our previous
submission highlighted the limitations of the current joint venture
defence. The extension of that defence to protect other forms of
business collaborations between competitors can enhance
competition.

per se third line fo[cinq: The general prohibitions in ss 45 and 46
of the Competition and Consumer Act 2010 (Cth) (the Act) are
sufficiently broad to address anti-competitive price signalling and
predatory pricing. We agree that third line forcing should only be
unlawful if it has a substantial anti-competitive effect,

(b)

(c)
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WealsoagreewiththefollowingrecommendationsintheDraftReport:

Australian consumers'

(b)

as private companles' .-
government procurement (f

(c) 
'H:,,?f;:?,:.*äll,Jfå',i:'T[il;:esigned so that:

(i)theACCCisthefirstinstancedecision-maker,asitis
alreadv for ¡ntormáì tãig"t clearances' with the

n|iiäi". öo'p"tiiioÀ Tribuñal as a Review body;

(ii) there are no prescriptive up-front information

requirements; and

(iii) to the extent possible, there are time limits on the

process.
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"3:ï:,"åît["J,åru::ilxt''?i
ttg'jåtoty âompliance and certainty'

Recommendations not suPPorted

6 rhe ffiîäJ':ffi::J'î:Jî#i'f,5Ê:iiwith ittu"t"tot the following reasons'
give
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I We remain of the view that the lmmunity Policy t'h?1l9" be set out in

teoistation, anO tfre'ãä.iriã. to r"turä'ài l."uofi" immunity subject to

iiËi,iäniiuãiàitr oversisht rhis would :

(a) address concerns regarding the legitimaty o-llf':ltmunity policy'

thelacKofnaturaljustice.nJ'tn"separationoflegislative,
executive and judicial Power;

(b)avoidconcernsregardingthedualadministrationofthepolicyby
the Accc ãnióóÞl l*ñitn is inneientrv problematic; and

(c) encourage p.otential-applicants to come forward voluntarily under

the policy, thus increa.';ï'iË.;fiectiveness of the policy as a

oetectióñ and enforcement tool'

Conceñed Practices

loWedonotsupportthepropos-edprohibitionof"concertedpractices''that
have the purpose, effect o, 

"ri[åiv"äüä of substantially lessening
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14 Further, the discl

competitive and ca

lndeed, the ACCC
between comoet¡t service which allows
Australia's ä;;ii' Tenancv Database' an online :?ili'"r"Hiit:äi
jewe'ery ,."iàiË; to ,ñaid intoiil.ìion pertaining to their retail leases tn

order to tac'rt-'rtate more informed bargaining with landlords'

15 Moreover, anti-cc taring arrangements are

already prohibited \CCó has reðently initiated

proceedings in petitive information sharing

arrangement in

Misuse of market Power

l6Wedonotsupporttheproposedamendmentstos46oftheActforthe

Second,wedonotagreethatthe,currents46focusesinappropriatelyon
the protection of à.,ipãiiðis, rather ìüän 

"otpetition 
itself' High court
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decisions such :Í,åîi fi:i:l; :3H,il:l;
clear that s 46 i '*JWitron J éxplained:
For examPle, in

o foster''a

prohibition.

titive conduct'

lnrecognitionofthepotentialfor.theproposedchangestoadversely
impact pro-competitive conduct, trä biaft'Report suggests a defence

that would aPPIY if:

Prooietary Co Ltd (1989) 167 CLR177 at [241
', 

îtiLi¿ (tsez) o+ ol-R 238' at 260'
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(a)

(b) theeffectorlikelyeffectoftheconductistobenefitthelong-term
interests of consumers'

discoverY obligations

conjecture).

Thesecondlimboftheproposeddefenceisfartoobroadanduncertain
to be a criterion toîruãnï-roious regär'Éioñibition. lt could also give rise

toanextremelylonglistofissues'in.disputeandextremelyonerous

the conduct would be a rational business decision or strategy by

a corporation that Jù;"iü;te a substantial degree of power in

the market; and

lf,contrarytoourviews,an"effectstest"istobeincludedwitha
defence, then we dii';;"por" if,rt tfre Oetence apply if the conduct in

question was:

(a) for a legitimate business purpose that was not anti-competitive'

or

(b) competition on the merits of the relevant goods or services being

suPPlied or acquired'

ate business PurPose"
ourt in MetwaY Publishi

irm alleged to have engaged in misuse of market

power need onlY Prove one'

6 Financ¡al strength ooes not equate to market power: NT Power Generation Pty Ltd v Power &

wàilr Ãrtnor¡tY Qoo+) 21e cLR e0'
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Forthereasonsgivenabovehowev.er,itwouldbebetter'toincludethe
etements of the d"f;;;; part or ff'"'rì¡tìãntive prohibition' with both

timbs needins to b";;t"Ë; õiiiã æpriáãñt, rather than as a defence'

Further,ifthereisanysignificantexpansionofs46,theauthorisation
regime should o" 

"*ìäåoËã 
so tnat it also covers s 46'

32 For the reasons s€ nission' we remain of the

view that resale pr rly be prohibited only if it

has a substantial :' the per se prohibition

should be remove
a draft authorisatio
However, if our

recommendation i

include resale price maintenance'

ACCC's coercive Powers

33 ln our Previous
oPerational burd

businesses not
concern that thes

:?fft :1[:'i",i" he Accc to seek merser

34

ith the notice'

ations'
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Use of admlssrons rn subseguent proceedtngs

37 ln order to facilitate pr¡vate actions, the Draft Report recommends that

s 83 be amended so that it extends to admissions of fact made by the

person against whom the proceedings are brought (in addition. to

iindingr of fact made by the court). The effect of this recommendation

would- be that admissions made by a business in one proceeding

(typically brought by the ACCC) could be used as prima facie evidence

in sepaiate prõceedings (typically brought by a private litigant),

3g The proposed change would create a significant obstacle to parties

reaching' settlementè with the ACCC. The importance of such
urts on numerous occasions.
urces for the ACCC, and for
termined that 83% of ACCC
allY.7

39 Similarly, parties may choose to make admissions for various reasons

that do not reflect aðtual culpability. These include the cost, time and

inconvenience of protracted litigation. Others may not wish to take the

risk of an adverse court finding, Moreover, very often a company may

not know what its potential exposure is for breaching the Act. This is
because the relevant conduct was engaged in by employees or agents

without the knowledge of senior management.

40 lt is for all these reasons that the courts encourage settlement, as they

do in all litigation. This is also why the ACCC removed the requirement

of compensãting victims from its cartel immunity policy, particularly when

class action investors increasingly look for cartel cases to fund.

41 Please do not hesitate to contact us if you have any queries' We look

forward to receiving the Panel's Final Report.

Yours faithfully

I
ì

Matthew Lees
Partner

7 Centre for Competition and Consumer Policy, Working Pape-r, ACCC Enforcement and

Cimpinin"e projeci: The tmpact of ACCC Enforcement Activity in CaftelCases (May 2004),20'

83.
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