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EY comments on Commissioner’s proposed remedial power to modify law 

Dear Mr Reid 

EY welcomes the opportunity to provide comments on the exposure draft material released on 4 

December 2015 to implement the Government’s announcement that it would provide the Commissioner 

of Taxation (Commissioner) with a remedial power to ensure that taxation and superannuation laws can 

be administered consistently with their purpose.  The exposure draft material comprises draft legislation 

(draft Bill), accompanying explanatory memorandum (draft EM), and an information paper (paper) which 

outlines the administrative framework to implement the proposed remedial power. 

EY has been a long-term supporter of this much needed initiative, which emerged from 

recommendations made by the Tax Design Review Panel (TDR panel).  EY’s previous submissions 

include: 

 Extracts from a letter and attachments sent to the Board of Taxation and the Assistant Treasurer 

on 13 November 2013 outlining how the Commissioner’s powers could be enhanced to cover 

gaps in the tax law, concessionally for the benefit of taxpayers  

 Comments on the 2009 Treasury discussion paper “An ‘extra-statutory concession’ power for the 

Commissioner?” (dated 17 July 2009) 

 EY submission to the TDR panel (dated 28 March 2008)    

Copies of these previous submissions are attached in Appendix A for your reference. 

General comments 

EY continues to strongly support the development of a formal power for the Commissioner to provide 

relief to taxpayers in relation to gaps in the tax legislation, where these operate against taxpayers. It 

cannot be underestimated how potentially significant this proposal may be in improving the overall 

efficiency of the administration of the tax and superannuation law. 

The proposal, with significant governance and process, is an appropriate initiative given that this 

innovative remedial power needs to be implemented cautiously given concern about inappropriately wide 

powers being given to the Commissioner. 

That said, we submit to Treasury and the government that a post-implementation review of the process 

and scope of the Commissioner’s remedial power should be scheduled, for say four or 5 years after its 

implementation, by either the Inspector General of Taxation or alternatively the Board of Taxation. This 

review would need to cover the entire process and the scope for further refinement of the power at that 

time. 
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We believe that, on balance, the approaches taken in the draft Bill, paper and draft EM [which will allow 

the Commissioner to modify the operation of a provision of a tax law, in favour of taxpayers, where that 

modification is not inconsistent with the purpose or object of the provision and any budget impact from 

the modification is negligible], are reasonable and appropriate to achieve the desirable tax administration 

enhancements we support. 

We provide specific comments on the consultation questions raised in the paper. 

Consultation question 1 - “Do you agree that the proposed consultation process will be 

appropriate to obtain relevant stakeholder input?”  

We agree that a robust and transparent governance process should be designed and implemented for 

this unique, but necessary, ‘extra-statutory concession’.   

Based on the explanatory material, a comprehensive and rigorous decision making process, and 

oversight process is proposed for any exercise of the proposed Commissioner’s remedial power.  We 

believe that these proposals are more than adequate to provide an acceptable level of quality assurance 

for the proposed Commissioner’s remedial power. We do not believe that any additional safeguards are 

required, at this stage.  

However, whilst this was not raised in the exposure draft material, we believe there is merit in having a 

post-implementation review of the Commissioner’s remedial power undertaken say 4-5 years after 

enactment. 

 

Consultation question 2 - “Do you agree that the administrative process proposed by the ATO 

achieves the right balance between ensuring robust consideration of issues including thorough 

consultation with stakeholders, and flexibility to ensure that issues can be resolved in a timely 

manner?” 

We recognise that a balance is required between ensuring a robust quality assurance process for the 

proposed remedial power, and timely resolution of the underlying tax issue. Furthermore, we appreciate 

that in relation to any initial application of the proposed remedial power, that the balance is likely to fall in 

favour of ensuring that quality assurance considerations are fully addressed. 

To improve Australia’s tax law-making environment, the proposed power will need strong administrative 

processes and project management, to see timely progress on issues.  So there might be room to 

improve the language of the draft Explanatory Memorandum: 

“1.13 The Remedial Power does not change the requirement for the Commissioner to pursue an 

interpretation of the law which can achieve the purpose or object of the law in the first instance 

or to seek to use his or her general powers of administration. The Remedial Power is to be 

exercised as a power of last resort where the other options available to the Commissioner (such 

as applying purposive principles to the interpretation of the relevant taxation law or using the 

general powers of administration) have been considered and found not to provide a suitable 

solution. In some cases, it may be more appropriate for the Commissioner to seek an amendment 

to the primary legislation, rather than to use the Remedial Power.” 
 

to highlight that the workflow on whether to: 

a) Use existing administration powers or 

b) Seek legislative reform or 
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c) Use the remedial power 

will see measured consideration but will proceed in a timely manner with a view to enhancing certainty 

for the Australian tax system, taxpayers and administration. 

Consultation question 3 - What would be an appropriate sunsetting period for legislative 

instruments made under the Remedial Power? 

Under the Legislation Act 2003, all legislative instruments sunset after 10 years unless they are explicitly 

exempted, actively re-made or the sunsetting date is deferred by the Commonwealth Attorney-General.  

In our view, this standard approach should also be applied to legislative instruments made under the 

proposed Commissioner’s remedial power (rather than 5 years as suggested in the paper). Our 

preference would be for the suitability of this approach to be scrutinised as part of any post-

implementation review of the Commissioner’s remedial power. 

 

 

Should you wish to discuss any of the issues raised in this submission further, please do not hesitate to 

contact any of Alf Capito (02) 8295 6473, Richard Czerwik (03) 9288 8408 or Tony Stolarek on 

(03) 8650 7654. 
Yours sincerely 
 

 
ERNST & YOUNG 
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Extracts from a letter and attachments sent to the 
Board of Taxation and the Assistant Treasurer on 
13 November 2013 outlining how the ATO powers 
could be enhanced to cover gaps in the tax law, 
concessionally to the benefit of taxpayers 

EY-Tax-Policy-Submis
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EY Tax Policy Submission


This document contains extracts from a letter and attachments sent to the Board of Taxation and
the Assistant Treasurer on 13 November 2013. These outline how the ATO powers could be
enhanced to cover gaps in the tax law, concessionally to the benefit of taxpayers.


Enhancing ATO powers to cover gaps in the tax law using extra statutory
concessions (ESCs) or concessional legislative instruments (CLIs)
Ernst & Young supports the Government announcement of 6 November  2013 and its theme of
‘Restoring Integrity in the Australian Tax System’ (the 6 Nov announcement). We agree that
urgent action is required as the disrepair of the tax system and its adverse impacts on certainty
and confidence have had real economic impact.


Ernst & Young is pleased to present input to the Board of Taxation and the Assistant Treasurer in
their review of the way forward in relation to 64 unlegislated measures listed (‘the 64 list’).


We highlight in this letter and attachments that:


1. This immense backlog of measures is a major opportunity to empower and authorize, and
legislatively encourage, the ATO to resolve certain measures currently on the legislative
agenda and to take enhanced action into the future. This could be actioned immediately.


2. Legislative empowerment is needed to clearly articulate the ATO power and indeed
responsibility. Otherwise, there is a risk that future Commissioners might vary their
approaches as occurred between 2004 and 2009.  The Government could:


a) Select a group of measures from the 64 list, as the basis for a workshopped process
to develop a potential mechanism to provide the relevant powers to the ATO to:


i. Reduce pressure on parliament to undertake detailed legislative technical
corrections


ii. Enhance taxpayer certainty


iii. Authorise stronger ATO focus on eliminating complications that cause taxpayer
frustrations


Some might suggest that the use of ATO discretions or legislative instruments could
be considered when structuring non-concessional measures too, thus addressing
more of the 64 list. We do not suggest that is achievable without more
comprehensive policy analysis over time.


b) Building into various tax provisions under review in the 64 list the power to adjust
them by regulations instead of statutory amendments.


November 2013
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 Appendix to the letter: Enhancing ATO
powers to cover gaps in the tax law - using
extra statutory concessions or concessional
legislative instruments
1. There are many technical ‘glitches’ in the tax law


affecting taxpayer capacity in bona fide situations
to come within various tax rules whose drafting is
incomplete or problematical to achieve the policy
intent.


2. The Commissioner (ATO) has power to issue
legislative instruments (LIs) for a number of
purposes. These function as equivalents to
legislation. That is, they have full legislative
equivalence and are not required to be replaced by
amending law by parliament. The categories of LIs
are listed for example in the ATO Law website
(Attachment 1).


3. The ATO has a general administration power. The
ATO in 2004 identified the scope for use of that
power to relieve compliance challenges from gaps
in the law. See for example section 2.8 of
Commissioner Michael Carmody’s 2003-4 Annual
Report (Attachment 2).


Since 2009 the ATO appears to consider itself
unable to rectify gaps where the law is clear.
PSLA2009/4 “Escalating a proposal requiring the
exercise of the Commissioner's powers of general
administration” states:


“6. Furthermore, the Commissioner's role is to apply
the law not the policy, and the powers cannot be used
to remedy defects or omissions in the law. Instead, the
Commissioner has a responsibility to advise Treasury
where the tax and superannuation laws do not give
effect to their underlying policy, for example, where
they produce unintended consequences, anomalies, or
significant compliance costs inconsistent with the
policy intent, or where a legislative solution may be
needed to address an emerging compliance issue.


9. In exercising the powers conferred on him, the
Commissioner must reconcile various duties and
powers. For example, one duty is to collect the revenue
properly payable under the law.”


The Inspector General noted in a 2012 report this
more limited interpretation.


4. Ernst & Young submitted to Treasury in 2009,
responding to the Treasury discussion paper on
potential scope for extra statutory concessions
(paper and Ernst & Young submission are on the
Treasury website). In summary:


a. Ernst & Young supported giving the ATO the
power to provide extra statutory concessions
(ESCs) or concessional legislative instruments
(CLIs)
b. In each case the critical element is that these
be concessional, ie in favour of the taxpayer.
This requirement for concessionality should


reduce taxpayer concern about the risk of
expansion of ATO powers into legislative areas.
c. A governance process is necessary, involving
representation from Treasury and business, to
ensure that the mechanism operates
concessionally, to allay concerns about
potential use of the power to introduce non-
concessional rules.
d. ESCs must be publicly released, and CLIs
would be publicly released. This would allay
concerns about misuse or abuse of ESCs in
private negotiations between taxpayers and
the ATO and head off risks of corruption.
e. ESCs should over time be legislated. But CLIs
might not need replacement by express
income tax legislation.


5. Legislation is needed to authorise and encourage
ATO to issue ESCs or CLIs of broader scope. Clear
legislative authority would provide appropriate
taxpayer protection and also empowerment for the
ATO (UK experience shows the challenge in acting
without express legislative authority).


6. The Government list of 6 November 2013, of 64
measures on which the Government and Board of
Taxation will consult, provides an excellent
opportunity to:


a. identify some measures which could be
candidates for rectification by ESCs and/or
CLIs; and
b. Use those measures to assist in the design
and drafting of a broader ATO CLI power to
enable their resolution without using
legislation.


Attachment 1: Existing ATO powers to
make Legislative Determinations and
Declarations
The ATO has statutory authorisation to issue legislative
instruments or determinations (“LIs”) for a number of
specifically designated purposes.
These function as equivalents to legislation. That is,
they have full legislative equivalency and are not
required to be replaced by amending law by parliament.
They include the following categories as listed in the
ATO Law website:
►Compliance


► Financial Supplement debts - 106N(9)
► Financial Supplement debts - 12ZF(7A)
► Lodgment of returns and statements
► Pay as you go withholding
► Private Health Insurance Act 2007 - 282-30
► Revocation
► Taxation Administration Act Withholding Schedules
► Taxation Administration Act Withholding Variations







► Withholding amounts for Joint Petroleum
Development Area in the Timor Sea Treaty - section
15-25 of Schedule 1


► Withholding amounts from payment by trustees of
bankrupt estates - Sch1-15-15


► Withholding amounts from payments - remaking of
various tax tables - Sch1-15-25


► Withholding amounts from payments made by
external administrators - Sch1-15-15


►Excise
►Goods and Services Tax
►Income Tax


► Effective Life
► Employment Termination Payments
► Shortened document retention periods


►Minerals Resource Rent Tax
►PAYG Variations and Notices
►Superannuation


► Retirement Savings Accounts Act 1997
► Superannuation (Unclaimed Money and Lost


Members) Act 1999
► Superannuation Guarantee (Administration) Act


1992
► Superannuation Industry (Supervision) Act 1993


Attachment 2:  2004 ATO comment on
minimising compliance costs
The following is an extract from former Taxation
Commissioner Michael Carmody’s message in the
Commissioner’s 2003-4 report:1 (emphasis added)
2.8 Minimising compliance costs
 “… In a dynamic business environment it is difficult for
the administrators of any law, let alone one as
expansive as tax law, to contemplate fully the
practicality of administration for all types of taxpayers -
from large international corporations to small home-
based businesses. This is particularly the case given the
past tendency towards more prescriptive or black letter
law.


At times this can lead to potentially disproportionate
costs because the detailed evidentiary requirements for
compliance are out of step with what is reasonably
practical for business.  At other times, a failure to meet
the formalities of compliance can have severe
consequences, notwithstanding that there has been
substantive compliance with the law.


This has raised the question of the extent to which the
general administration powers in the law - which embody
the good management rule - can be used to address
these issues. Also relevant are our responsibilities under
the Financial Management and Accountability Act 1997


1 http://www.ato.gov.au/Print-publications/Previous-years/The-Commissioner-of-


Taxation-Annual-Report-2003-04/?page=102#2_8_Minimising_compliance_costs


to apply resources in an efficient, effective and ethical
way. The general approach to interpreting the law
reflected in section 15AA of the Acts Interpretation Act
1901 also needs to be considered.


Over the years we have provided guidance on achieving
sensible outcomes, for example, in substantiating a
range of expenses such as laundry and home office
expenses. More recently, our practice statement on the
treatment of low-cost assets was designed to enable
businesses to substantively meet the requirements of
the law without onerous costs.
But we believe that more can be done to reduce
compliance costs and have recently formed a
partnership with representatives of the National Tax
Liaison Group to work on this. One of the group's sub-
committees prioritises potential issues raised by
practitioners and employees.


We achieve transparency by publishing agreed
approaches through a series of practice statements and
the feedback from the profession has been very
positive. Our challenge is to maintain pace and
momentum in providing practical guidance to the
community.


To date, we have issued the following practice
statements.
Our database holds over 100 possible issues for
consideration and we are looking at the following three
issues recently endorsed by the National Tax Liaison
Group …


If issues raised through this process cannot be
addressed administratively, we refer them to Treasury
to consider whether a proposal for a legislative
response is appropriate.”


When looking at areas where we might use this
approach we consider the following:


► the approach should be consistent with achieving
the policy intent of the law


► the adopted approach should achieve
substantive compliance at reduced cost


► as far as practical, the approach should reflect
industry practice


► any resulting risks to revenue need to be
appropriately manage


► material adverse impacts on third parties are to
be avoided, and


► taxpayers should be able to choose whether to
adopt the approach.



http://www.ato.gov.au/Print-publications/Previous-years/The-Commissioner-of-
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About EY


EY is a global leader in assurance, tax, transaction and advisory
services. The insights and quality services we deliver help build
trust and confidence in the capital markets and in economies
the world over. We develop outstanding leaders who team to
deliver on our promises to all of our stakeholders. In so doing,
we play a critical role in building a better working world for our
people, for our clients and for our communities.


EY refers to the global organization, and may refer to one or
more, of the member firms of Ernst & Young Global Limited,
each of which is a separate legal entity. Ernst & Young Global
Limited, a UK company limited by guarantee, does not provide
services to clients. For more information about our
organization, please visit ey.com.


About EY Tax Services


Your business will prosper as you build it on strong foundations
and grow it in a sustainable way. At EY, we believe that
managing your tax obligations responsibly and proactively can
make a critical difference. Our global teams of talented people
bring you technical knowledge, business experience and
consistency, all built on our unwavering commitment to quality
service — wherever you are and whatever tax services you
need.


We create highly networked teams who can advise on
planning, compliance and reporting and help you maintain
constructive tax authority relationships — wherever you
operate. Our technical networks across the globe can work
with you to reduce inefficiencies, mitigate risk and improve
opportunity. Our 35,000 tax professionals, in more than 140
countries, are committed to giving you the quality, consistency
and customization you need to support your tax function.


For more information, please visit www.ey.com/au.
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EY Tax Policy Submission


This document contains extracts from a letter and attachments sent to the Board of Taxation and
the Assistant Treasurer on 13 November 2013. These outline how the ATO powers could be
enhanced to cover gaps in the tax law, concessionally to the benefit of taxpayers.


Enhancing ATO powers to cover gaps in the tax law using extra statutory
concessions (ESCs) or concessional legislative instruments (CLIs)
Ernst & Young supports the Government announcement of 6 November  2013 and its theme of
‘Restoring Integrity in the Australian Tax System’ (the 6 Nov announcement). We agree that
urgent action is required as the disrepair of the tax system and its adverse impacts on certainty
and confidence have had real economic impact.


Ernst & Young is pleased to present input to the Board of Taxation and the Assistant Treasurer in
their review of the way forward in relation to 64 unlegislated measures listed (‘the 64 list’).


We highlight in this letter and attachments that:


1. This immense backlog of measures is a major opportunity to empower and authorize, and
legislatively encourage, the ATO to resolve certain measures currently on the legislative
agenda and to take enhanced action into the future. This could be actioned immediately.


2. Legislative empowerment is needed to clearly articulate the ATO power and indeed
responsibility. Otherwise, there is a risk that future Commissioners might vary their
approaches as occurred between 2004 and 2009.  The Government could:


a) Select a group of measures from the 64 list, as the basis for a workshopped process
to develop a potential mechanism to provide the relevant powers to the ATO to:


i. Reduce pressure on parliament to undertake detailed legislative technical
corrections


ii. Enhance taxpayer certainty


iii. Authorise stronger ATO focus on eliminating complications that cause taxpayer
frustrations


Some might suggest that the use of ATO discretions or legislative instruments could
be considered when structuring non-concessional measures too, thus addressing
more of the 64 list. We do not suggest that is achievable without more
comprehensive policy analysis over time.


b) Building into various tax provisions under review in the 64 list the power to adjust
them by regulations instead of statutory amendments.


November 2013
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 Appendix to the letter: Enhancing ATO
powers to cover gaps in the tax law - using
extra statutory concessions or concessional
legislative instruments
1. There are many technical ‘glitches’ in the tax law


affecting taxpayer capacity in bona fide situations
to come within various tax rules whose drafting is
incomplete or problematical to achieve the policy
intent.


2. The Commissioner (ATO) has power to issue
legislative instruments (LIs) for a number of
purposes. These function as equivalents to
legislation. That is, they have full legislative
equivalence and are not required to be replaced by
amending law by parliament. The categories of LIs
are listed for example in the ATO Law website
(Attachment 1).


3. The ATO has a general administration power. The
ATO in 2004 identified the scope for use of that
power to relieve compliance challenges from gaps
in the law. See for example section 2.8 of
Commissioner Michael Carmody’s 2003-4 Annual
Report (Attachment 2).


Since 2009 the ATO appears to consider itself
unable to rectify gaps where the law is clear.
PSLA2009/4 “Escalating a proposal requiring the
exercise of the Commissioner's powers of general
administration” states:


“6. Furthermore, the Commissioner's role is to apply
the law not the policy, and the powers cannot be used
to remedy defects or omissions in the law. Instead, the
Commissioner has a responsibility to advise Treasury
where the tax and superannuation laws do not give
effect to their underlying policy, for example, where
they produce unintended consequences, anomalies, or
significant compliance costs inconsistent with the
policy intent, or where a legislative solution may be
needed to address an emerging compliance issue.


9. In exercising the powers conferred on him, the
Commissioner must reconcile various duties and
powers. For example, one duty is to collect the revenue
properly payable under the law.”


The Inspector General noted in a 2012 report this
more limited interpretation.


4. Ernst & Young submitted to Treasury in 2009,
responding to the Treasury discussion paper on
potential scope for extra statutory concessions
(paper and Ernst & Young submission are on the
Treasury website). In summary:


a. Ernst & Young supported giving the ATO the
power to provide extra statutory concessions
(ESCs) or concessional legislative instruments
(CLIs)
b. In each case the critical element is that these
be concessional, ie in favour of the taxpayer.
This requirement for concessionality should


reduce taxpayer concern about the risk of
expansion of ATO powers into legislative areas.
c. A governance process is necessary, involving
representation from Treasury and business, to
ensure that the mechanism operates
concessionally, to allay concerns about
potential use of the power to introduce non-
concessional rules.
d. ESCs must be publicly released, and CLIs
would be publicly released. This would allay
concerns about misuse or abuse of ESCs in
private negotiations between taxpayers and
the ATO and head off risks of corruption.
e. ESCs should over time be legislated. But CLIs
might not need replacement by express
income tax legislation.


5. Legislation is needed to authorise and encourage
ATO to issue ESCs or CLIs of broader scope. Clear
legislative authority would provide appropriate
taxpayer protection and also empowerment for the
ATO (UK experience shows the challenge in acting
without express legislative authority).


6. The Government list of 6 November 2013, of 64
measures on which the Government and Board of
Taxation will consult, provides an excellent
opportunity to:


a. identify some measures which could be
candidates for rectification by ESCs and/or
CLIs; and
b. Use those measures to assist in the design
and drafting of a broader ATO CLI power to
enable their resolution without using
legislation.


Attachment 1: Existing ATO powers to
make Legislative Determinations and
Declarations
The ATO has statutory authorisation to issue legislative
instruments or determinations (“LIs”) for a number of
specifically designated purposes.
These function as equivalents to legislation. That is,
they have full legislative equivalency and are not
required to be replaced by amending law by parliament.
They include the following categories as listed in the
ATO Law website:
►Compliance


► Financial Supplement debts - 106N(9)
► Financial Supplement debts - 12ZF(7A)
► Lodgment of returns and statements
► Pay as you go withholding
► Private Health Insurance Act 2007 - 282-30
► Revocation
► Taxation Administration Act Withholding Schedules
► Taxation Administration Act Withholding Variations







► Withholding amounts for Joint Petroleum
Development Area in the Timor Sea Treaty - section
15-25 of Schedule 1


► Withholding amounts from payment by trustees of
bankrupt estates - Sch1-15-15


► Withholding amounts from payments - remaking of
various tax tables - Sch1-15-25


► Withholding amounts from payments made by
external administrators - Sch1-15-15


►Excise
►Goods and Services Tax
►Income Tax


► Effective Life
► Employment Termination Payments
► Shortened document retention periods


►Minerals Resource Rent Tax
►PAYG Variations and Notices
►Superannuation


► Retirement Savings Accounts Act 1997
► Superannuation (Unclaimed Money and Lost


Members) Act 1999
► Superannuation Guarantee (Administration) Act


1992
► Superannuation Industry (Supervision) Act 1993


Attachment 2:  2004 ATO comment on
minimising compliance costs
The following is an extract from former Taxation
Commissioner Michael Carmody’s message in the
Commissioner’s 2003-4 report:1 (emphasis added)
2.8 Minimising compliance costs
 “… In a dynamic business environment it is difficult for
the administrators of any law, let alone one as
expansive as tax law, to contemplate fully the
practicality of administration for all types of taxpayers -
from large international corporations to small home-
based businesses. This is particularly the case given the
past tendency towards more prescriptive or black letter
law.


At times this can lead to potentially disproportionate
costs because the detailed evidentiary requirements for
compliance are out of step with what is reasonably
practical for business.  At other times, a failure to meet
the formalities of compliance can have severe
consequences, notwithstanding that there has been
substantive compliance with the law.


This has raised the question of the extent to which the
general administration powers in the law - which embody
the good management rule - can be used to address
these issues. Also relevant are our responsibilities under
the Financial Management and Accountability Act 1997


1 http://www.ato.gov.au/Print-publications/Previous-years/The-Commissioner-of-


Taxation-Annual-Report-2003-04/?page=102#2_8_Minimising_compliance_costs


to apply resources in an efficient, effective and ethical
way. The general approach to interpreting the law
reflected in section 15AA of the Acts Interpretation Act
1901 also needs to be considered.


Over the years we have provided guidance on achieving
sensible outcomes, for example, in substantiating a
range of expenses such as laundry and home office
expenses. More recently, our practice statement on the
treatment of low-cost assets was designed to enable
businesses to substantively meet the requirements of
the law without onerous costs.
But we believe that more can be done to reduce
compliance costs and have recently formed a
partnership with representatives of the National Tax
Liaison Group to work on this. One of the group's sub-
committees prioritises potential issues raised by
practitioners and employees.


We achieve transparency by publishing agreed
approaches through a series of practice statements and
the feedback from the profession has been very
positive. Our challenge is to maintain pace and
momentum in providing practical guidance to the
community.


To date, we have issued the following practice
statements.
Our database holds over 100 possible issues for
consideration and we are looking at the following three
issues recently endorsed by the National Tax Liaison
Group …


If issues raised through this process cannot be
addressed administratively, we refer them to Treasury
to consider whether a proposal for a legislative
response is appropriate.”


When looking at areas where we might use this
approach we consider the following:


► the approach should be consistent with achieving
the policy intent of the law


► the adopted approach should achieve
substantive compliance at reduced cost


► as far as practical, the approach should reflect
industry practice


► any resulting risks to revenue need to be
appropriately manage


► material adverse impacts on third parties are to
be avoided, and


► taxpayers should be able to choose whether to
adopt the approach.



http://www.ato.gov.au/Print-publications/Previous-years/The-Commissioner-of-
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EY Tax Policy Submission


This document contains extracts from a letter and attachments sent to the Board of Taxation and
the Assistant Treasurer on 13 November 2013. These outline how the ATO powers could be
enhanced to cover gaps in the tax law, concessionally to the benefit of taxpayers.


Enhancing ATO powers to cover gaps in the tax law using extra statutory
concessions (ESCs) or concessional legislative instruments (CLIs)
Ernst & Young supports the Government announcement of 6 November  2013 and its theme of
‘Restoring Integrity in the Australian Tax System’ (the 6 Nov announcement). We agree that
urgent action is required as the disrepair of the tax system and its adverse impacts on certainty
and confidence have had real economic impact.


Ernst & Young is pleased to present input to the Board of Taxation and the Assistant Treasurer in
their review of the way forward in relation to 64 unlegislated measures listed (‘the 64 list’).


We highlight in this letter and attachments that:


1. This immense backlog of measures is a major opportunity to empower and authorize, and
legislatively encourage, the ATO to resolve certain measures currently on the legislative
agenda and to take enhanced action into the future. This could be actioned immediately.


2. Legislative empowerment is needed to clearly articulate the ATO power and indeed
responsibility. Otherwise, there is a risk that future Commissioners might vary their
approaches as occurred between 2004 and 2009.  The Government could:


a) Select a group of measures from the 64 list, as the basis for a workshopped process
to develop a potential mechanism to provide the relevant powers to the ATO to:


i. Reduce pressure on parliament to undertake detailed legislative technical
corrections


ii. Enhance taxpayer certainty


iii. Authorise stronger ATO focus on eliminating complications that cause taxpayer
frustrations


Some might suggest that the use of ATO discretions or legislative instruments could
be considered when structuring non-concessional measures too, thus addressing
more of the 64 list. We do not suggest that is achievable without more
comprehensive policy analysis over time.


b) Building into various tax provisions under review in the 64 list the power to adjust
them by regulations instead of statutory amendments.
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 Appendix to the letter: Enhancing ATO
powers to cover gaps in the tax law - using
extra statutory concessions or concessional
legislative instruments
1. There are many technical ‘glitches’ in the tax law


affecting taxpayer capacity in bona fide situations
to come within various tax rules whose drafting is
incomplete or problematical to achieve the policy
intent.


2. The Commissioner (ATO) has power to issue
legislative instruments (LIs) for a number of
purposes. These function as equivalents to
legislation. That is, they have full legislative
equivalence and are not required to be replaced by
amending law by parliament. The categories of LIs
are listed for example in the ATO Law website
(Attachment 1).


3. The ATO has a general administration power. The
ATO in 2004 identified the scope for use of that
power to relieve compliance challenges from gaps
in the law. See for example section 2.8 of
Commissioner Michael Carmody’s 2003-4 Annual
Report (Attachment 2).


Since 2009 the ATO appears to consider itself
unable to rectify gaps where the law is clear.
PSLA2009/4 “Escalating a proposal requiring the
exercise of the Commissioner's powers of general
administration” states:


“6. Furthermore, the Commissioner's role is to apply
the law not the policy, and the powers cannot be used
to remedy defects or omissions in the law. Instead, the
Commissioner has a responsibility to advise Treasury
where the tax and superannuation laws do not give
effect to their underlying policy, for example, where
they produce unintended consequences, anomalies, or
significant compliance costs inconsistent with the
policy intent, or where a legislative solution may be
needed to address an emerging compliance issue.


9. In exercising the powers conferred on him, the
Commissioner must reconcile various duties and
powers. For example, one duty is to collect the revenue
properly payable under the law.”


The Inspector General noted in a 2012 report this
more limited interpretation.


4. Ernst & Young submitted to Treasury in 2009,
responding to the Treasury discussion paper on
potential scope for extra statutory concessions
(paper and Ernst & Young submission are on the
Treasury website). In summary:


a. Ernst & Young supported giving the ATO the
power to provide extra statutory concessions
(ESCs) or concessional legislative instruments
(CLIs)
b. In each case the critical element is that these
be concessional, ie in favour of the taxpayer.
This requirement for concessionality should


reduce taxpayer concern about the risk of
expansion of ATO powers into legislative areas.
c. A governance process is necessary, involving
representation from Treasury and business, to
ensure that the mechanism operates
concessionally, to allay concerns about
potential use of the power to introduce non-
concessional rules.
d. ESCs must be publicly released, and CLIs
would be publicly released. This would allay
concerns about misuse or abuse of ESCs in
private negotiations between taxpayers and
the ATO and head off risks of corruption.
e. ESCs should over time be legislated. But CLIs
might not need replacement by express
income tax legislation.


5. Legislation is needed to authorise and encourage
ATO to issue ESCs or CLIs of broader scope. Clear
legislative authority would provide appropriate
taxpayer protection and also empowerment for the
ATO (UK experience shows the challenge in acting
without express legislative authority).


6. The Government list of 6 November 2013, of 64
measures on which the Government and Board of
Taxation will consult, provides an excellent
opportunity to:


a. identify some measures which could be
candidates for rectification by ESCs and/or
CLIs; and
b. Use those measures to assist in the design
and drafting of a broader ATO CLI power to
enable their resolution without using
legislation.


Attachment 1: Existing ATO powers to
make Legislative Determinations and
Declarations
The ATO has statutory authorisation to issue legislative
instruments or determinations (“LIs”) for a number of
specifically designated purposes.
These function as equivalents to legislation. That is,
they have full legislative equivalency and are not
required to be replaced by amending law by parliament.
They include the following categories as listed in the
ATO Law website:
►Compliance


► Financial Supplement debts - 106N(9)
► Financial Supplement debts - 12ZF(7A)
► Lodgment of returns and statements
► Pay as you go withholding
► Private Health Insurance Act 2007 - 282-30
► Revocation
► Taxation Administration Act Withholding Schedules
► Taxation Administration Act Withholding Variations







► Withholding amounts for Joint Petroleum
Development Area in the Timor Sea Treaty - section
15-25 of Schedule 1


► Withholding amounts from payment by trustees of
bankrupt estates - Sch1-15-15


► Withholding amounts from payments - remaking of
various tax tables - Sch1-15-25


► Withholding amounts from payments made by
external administrators - Sch1-15-15


►Excise
►Goods and Services Tax
►Income Tax


► Effective Life
► Employment Termination Payments
► Shortened document retention periods


►Minerals Resource Rent Tax
►PAYG Variations and Notices
►Superannuation


► Retirement Savings Accounts Act 1997
► Superannuation (Unclaimed Money and Lost


Members) Act 1999
► Superannuation Guarantee (Administration) Act


1992
► Superannuation Industry (Supervision) Act 1993


Attachment 2:  2004 ATO comment on
minimising compliance costs
The following is an extract from former Taxation
Commissioner Michael Carmody’s message in the
Commissioner’s 2003-4 report:1 (emphasis added)
2.8 Minimising compliance costs
 “… In a dynamic business environment it is difficult for
the administrators of any law, let alone one as
expansive as tax law, to contemplate fully the
practicality of administration for all types of taxpayers -
from large international corporations to small home-
based businesses. This is particularly the case given the
past tendency towards more prescriptive or black letter
law.


At times this can lead to potentially disproportionate
costs because the detailed evidentiary requirements for
compliance are out of step with what is reasonably
practical for business.  At other times, a failure to meet
the formalities of compliance can have severe
consequences, notwithstanding that there has been
substantive compliance with the law.


This has raised the question of the extent to which the
general administration powers in the law - which embody
the good management rule - can be used to address
these issues. Also relevant are our responsibilities under
the Financial Management and Accountability Act 1997


1 http://www.ato.gov.au/Print-publications/Previous-years/The-Commissioner-of-


Taxation-Annual-Report-2003-04/?page=102#2_8_Minimising_compliance_costs


to apply resources in an efficient, effective and ethical
way. The general approach to interpreting the law
reflected in section 15AA of the Acts Interpretation Act
1901 also needs to be considered.


Over the years we have provided guidance on achieving
sensible outcomes, for example, in substantiating a
range of expenses such as laundry and home office
expenses. More recently, our practice statement on the
treatment of low-cost assets was designed to enable
businesses to substantively meet the requirements of
the law without onerous costs.
But we believe that more can be done to reduce
compliance costs and have recently formed a
partnership with representatives of the National Tax
Liaison Group to work on this. One of the group's sub-
committees prioritises potential issues raised by
practitioners and employees.


We achieve transparency by publishing agreed
approaches through a series of practice statements and
the feedback from the profession has been very
positive. Our challenge is to maintain pace and
momentum in providing practical guidance to the
community.


To date, we have issued the following practice
statements.
Our database holds over 100 possible issues for
consideration and we are looking at the following three
issues recently endorsed by the National Tax Liaison
Group …


If issues raised through this process cannot be
addressed administratively, we refer them to Treasury
to consider whether a proposal for a legislative
response is appropriate.”


When looking at areas where we might use this
approach we consider the following:


► the approach should be consistent with achieving
the policy intent of the law


► the adopted approach should achieve
substantive compliance at reduced cost


► as far as practical, the approach should reflect
industry practice


► any resulting risks to revenue need to be
appropriately manage


► material adverse impacts on third parties are to
be avoided, and


► taxpayers should be able to choose whether to
adopt the approach.



http://www.ato.gov.au/Print-publications/Previous-years/The-Commissioner-of-
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EY is a global leader in assurance, tax, transaction and advisory
services. The insights and quality services we deliver help build
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About EY Tax Services


Your business will prosper as you build it on strong foundations
and grow it in a sustainable way. At EY, we believe that
managing your tax obligations responsibly and proactively can
make a critical difference. Our global teams of talented people
bring you technical knowledge, business experience and
consistency, all built on our unwavering commitment to quality
service — wherever you are and whatever tax services you
need.


We create highly networked teams who can advise on
planning, compliance and reporting and help you maintain
constructive tax authority relationships — wherever you
operate. Our technical networks across the globe can work
with you to reduce inefficiencies, mitigate risk and improve
opportunity. Our 35,000 tax professionals, in more than 140
countries, are committed to giving you the quality, consistency
and customization you need to support your tax function.
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EY Tax Policy Submission


This document contains extracts from a letter and attachments sent to the Board of Taxation and
the Assistant Treasurer on 13 November 2013. These outline how the ATO powers could be
enhanced to cover gaps in the tax law, concessionally to the benefit of taxpayers.


Enhancing ATO powers to cover gaps in the tax law using extra statutory
concessions (ESCs) or concessional legislative instruments (CLIs)
Ernst & Young supports the Government announcement of 6 November  2013 and its theme of
‘Restoring Integrity in the Australian Tax System’ (the 6 Nov announcement). We agree that
urgent action is required as the disrepair of the tax system and its adverse impacts on certainty
and confidence have had real economic impact.


Ernst & Young is pleased to present input to the Board of Taxation and the Assistant Treasurer in
their review of the way forward in relation to 64 unlegislated measures listed (‘the 64 list’).


We highlight in this letter and attachments that:


1. This immense backlog of measures is a major opportunity to empower and authorize, and
legislatively encourage, the ATO to resolve certain measures currently on the legislative
agenda and to take enhanced action into the future. This could be actioned immediately.


2. Legislative empowerment is needed to clearly articulate the ATO power and indeed
responsibility. Otherwise, there is a risk that future Commissioners might vary their
approaches as occurred between 2004 and 2009.  The Government could:


a) Select a group of measures from the 64 list, as the basis for a workshopped process
to develop a potential mechanism to provide the relevant powers to the ATO to:


i. Reduce pressure on parliament to undertake detailed legislative technical
corrections


ii. Enhance taxpayer certainty


iii. Authorise stronger ATO focus on eliminating complications that cause taxpayer
frustrations


Some might suggest that the use of ATO discretions or legislative instruments could
be considered when structuring non-concessional measures too, thus addressing
more of the 64 list. We do not suggest that is achievable without more
comprehensive policy analysis over time.


b) Building into various tax provisions under review in the 64 list the power to adjust
them by regulations instead of statutory amendments.


November 2013
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 Appendix to the letter: Enhancing ATO
powers to cover gaps in the tax law - using
extra statutory concessions or concessional
legislative instruments
1. There are many technical ‘glitches’ in the tax law


affecting taxpayer capacity in bona fide situations
to come within various tax rules whose drafting is
incomplete or problematical to achieve the policy
intent.


2. The Commissioner (ATO) has power to issue
legislative instruments (LIs) for a number of
purposes. These function as equivalents to
legislation. That is, they have full legislative
equivalence and are not required to be replaced by
amending law by parliament. The categories of LIs
are listed for example in the ATO Law website
(Attachment 1).


3. The ATO has a general administration power. The
ATO in 2004 identified the scope for use of that
power to relieve compliance challenges from gaps
in the law. See for example section 2.8 of
Commissioner Michael Carmody’s 2003-4 Annual
Report (Attachment 2).


Since 2009 the ATO appears to consider itself
unable to rectify gaps where the law is clear.
PSLA2009/4 “Escalating a proposal requiring the
exercise of the Commissioner's powers of general
administration” states:


“6. Furthermore, the Commissioner's role is to apply
the law not the policy, and the powers cannot be used
to remedy defects or omissions in the law. Instead, the
Commissioner has a responsibility to advise Treasury
where the tax and superannuation laws do not give
effect to their underlying policy, for example, where
they produce unintended consequences, anomalies, or
significant compliance costs inconsistent with the
policy intent, or where a legislative solution may be
needed to address an emerging compliance issue.


9. In exercising the powers conferred on him, the
Commissioner must reconcile various duties and
powers. For example, one duty is to collect the revenue
properly payable under the law.”


The Inspector General noted in a 2012 report this
more limited interpretation.


4. Ernst & Young submitted to Treasury in 2009,
responding to the Treasury discussion paper on
potential scope for extra statutory concessions
(paper and Ernst & Young submission are on the
Treasury website). In summary:


a. Ernst & Young supported giving the ATO the
power to provide extra statutory concessions
(ESCs) or concessional legislative instruments
(CLIs)
b. In each case the critical element is that these
be concessional, ie in favour of the taxpayer.
This requirement for concessionality should


reduce taxpayer concern about the risk of
expansion of ATO powers into legislative areas.
c. A governance process is necessary, involving
representation from Treasury and business, to
ensure that the mechanism operates
concessionally, to allay concerns about
potential use of the power to introduce non-
concessional rules.
d. ESCs must be publicly released, and CLIs
would be publicly released. This would allay
concerns about misuse or abuse of ESCs in
private negotiations between taxpayers and
the ATO and head off risks of corruption.
e. ESCs should over time be legislated. But CLIs
might not need replacement by express
income tax legislation.


5. Legislation is needed to authorise and encourage
ATO to issue ESCs or CLIs of broader scope. Clear
legislative authority would provide appropriate
taxpayer protection and also empowerment for the
ATO (UK experience shows the challenge in acting
without express legislative authority).


6. The Government list of 6 November 2013, of 64
measures on which the Government and Board of
Taxation will consult, provides an excellent
opportunity to:


a. identify some measures which could be
candidates for rectification by ESCs and/or
CLIs; and
b. Use those measures to assist in the design
and drafting of a broader ATO CLI power to
enable their resolution without using
legislation.


Attachment 1: Existing ATO powers to
make Legislative Determinations and
Declarations
The ATO has statutory authorisation to issue legislative
instruments or determinations (“LIs”) for a number of
specifically designated purposes.
These function as equivalents to legislation. That is,
they have full legislative equivalency and are not
required to be replaced by amending law by parliament.
They include the following categories as listed in the
ATO Law website:
►Compliance


► Financial Supplement debts - 106N(9)
► Financial Supplement debts - 12ZF(7A)
► Lodgment of returns and statements
► Pay as you go withholding
► Private Health Insurance Act 2007 - 282-30
► Revocation
► Taxation Administration Act Withholding Schedules
► Taxation Administration Act Withholding Variations







► Withholding amounts for Joint Petroleum
Development Area in the Timor Sea Treaty - section
15-25 of Schedule 1


► Withholding amounts from payment by trustees of
bankrupt estates - Sch1-15-15


► Withholding amounts from payments - remaking of
various tax tables - Sch1-15-25


► Withholding amounts from payments made by
external administrators - Sch1-15-15


►Excise
►Goods and Services Tax
►Income Tax


► Effective Life
► Employment Termination Payments
► Shortened document retention periods


►Minerals Resource Rent Tax
►PAYG Variations and Notices
►Superannuation


► Retirement Savings Accounts Act 1997
► Superannuation (Unclaimed Money and Lost


Members) Act 1999
► Superannuation Guarantee (Administration) Act


1992
► Superannuation Industry (Supervision) Act 1993


Attachment 2:  2004 ATO comment on
minimising compliance costs
The following is an extract from former Taxation
Commissioner Michael Carmody’s message in the
Commissioner’s 2003-4 report:1 (emphasis added)
2.8 Minimising compliance costs
 “… In a dynamic business environment it is difficult for
the administrators of any law, let alone one as
expansive as tax law, to contemplate fully the
practicality of administration for all types of taxpayers -
from large international corporations to small home-
based businesses. This is particularly the case given the
past tendency towards more prescriptive or black letter
law.


At times this can lead to potentially disproportionate
costs because the detailed evidentiary requirements for
compliance are out of step with what is reasonably
practical for business.  At other times, a failure to meet
the formalities of compliance can have severe
consequences, notwithstanding that there has been
substantive compliance with the law.


This has raised the question of the extent to which the
general administration powers in the law - which embody
the good management rule - can be used to address
these issues. Also relevant are our responsibilities under
the Financial Management and Accountability Act 1997


1 http://www.ato.gov.au/Print-publications/Previous-years/The-Commissioner-of-


Taxation-Annual-Report-2003-04/?page=102#2_8_Minimising_compliance_costs


to apply resources in an efficient, effective and ethical
way. The general approach to interpreting the law
reflected in section 15AA of the Acts Interpretation Act
1901 also needs to be considered.


Over the years we have provided guidance on achieving
sensible outcomes, for example, in substantiating a
range of expenses such as laundry and home office
expenses. More recently, our practice statement on the
treatment of low-cost assets was designed to enable
businesses to substantively meet the requirements of
the law without onerous costs.
But we believe that more can be done to reduce
compliance costs and have recently formed a
partnership with representatives of the National Tax
Liaison Group to work on this. One of the group's sub-
committees prioritises potential issues raised by
practitioners and employees.


We achieve transparency by publishing agreed
approaches through a series of practice statements and
the feedback from the profession has been very
positive. Our challenge is to maintain pace and
momentum in providing practical guidance to the
community.


To date, we have issued the following practice
statements.
Our database holds over 100 possible issues for
consideration and we are looking at the following three
issues recently endorsed by the National Tax Liaison
Group …


If issues raised through this process cannot be
addressed administratively, we refer them to Treasury
to consider whether a proposal for a legislative
response is appropriate.”


When looking at areas where we might use this
approach we consider the following:


► the approach should be consistent with achieving
the policy intent of the law


► the adopted approach should achieve
substantive compliance at reduced cost


► as far as practical, the approach should reflect
industry practice


► any resulting risks to revenue need to be
appropriately manage


► material adverse impacts on third parties are to
be avoided, and


► taxpayers should be able to choose whether to
adopt the approach.



http://www.ato.gov.au/Print-publications/Previous-years/The-Commissioner-of-





Tax Policy Submission: ATO Remedial Powers |  EY
November 2013 | Page 4


Tax Policy


Sydney
Alf Capito
Tel: +61 28295 6473
Alf.Capito@au.ey.com


Melbourne
Sue Williamson
Tel: +61 3  9288 8917
Sue.Williamson@au.ey.com


Melbourne
Tony Stolarek
Tel: +61 3 8650 7654
tony.stolarek@au.ey.com


EY | Assurance | Tax | Transactions | Advisory


About EY


EY is a global leader in assurance, tax, transaction and advisory
services. The insights and quality services we deliver help build
trust and confidence in the capital markets and in economies
the world over. We develop outstanding leaders who team to
deliver on our promises to all of our stakeholders. In so doing,
we play a critical role in building a better working world for our
people, for our clients and for our communities.


EY refers to the global organization, and may refer to one or
more, of the member firms of Ernst & Young Global Limited,
each of which is a separate legal entity. Ernst & Young Global
Limited, a UK company limited by guarantee, does not provide
services to clients. For more information about our
organization, please visit ey.com.


About EY Tax Services


Your business will prosper as you build it on strong foundations
and grow it in a sustainable way. At EY, we believe that
managing your tax obligations responsibly and proactively can
make a critical difference. Our global teams of talented people
bring you technical knowledge, business experience and
consistency, all built on our unwavering commitment to quality
service — wherever you are and whatever tax services you
need.


We create highly networked teams who can advise on
planning, compliance and reporting and help you maintain
constructive tax authority relationships — wherever you
operate. Our technical networks across the globe can work
with you to reduce inefficiencies, mitigate risk and improve
opportunity. Our 35,000 tax professionals, in more than 140
countries, are committed to giving you the quality, consistency
and customization you need to support your tax function.


For more information, please visit www.ey.com/au.
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EY Tax Policy Submission


This document contains extracts from a letter and attachments sent to the Board of Taxation and
the Assistant Treasurer on 13 November 2013. These outline how the ATO powers could be
enhanced to cover gaps in the tax law, concessionally to the benefit of taxpayers.


Enhancing ATO powers to cover gaps in the tax law using extra statutory
concessions (ESCs) or concessional legislative instruments (CLIs)
Ernst & Young supports the Government announcement of 6 November  2013 and its theme of
‘Restoring Integrity in the Australian Tax System’ (the 6 Nov announcement). We agree that
urgent action is required as the disrepair of the tax system and its adverse impacts on certainty
and confidence have had real economic impact.


Ernst & Young is pleased to present input to the Board of Taxation and the Assistant Treasurer in
their review of the way forward in relation to 64 unlegislated measures listed (‘the 64 list’).


We highlight in this letter and attachments that:


1. This immense backlog of measures is a major opportunity to empower and authorize, and
legislatively encourage, the ATO to resolve certain measures currently on the legislative
agenda and to take enhanced action into the future. This could be actioned immediately.


2. Legislative empowerment is needed to clearly articulate the ATO power and indeed
responsibility. Otherwise, there is a risk that future Commissioners might vary their
approaches as occurred between 2004 and 2009.  The Government could:


a) Select a group of measures from the 64 list, as the basis for a workshopped process
to develop a potential mechanism to provide the relevant powers to the ATO to:


i. Reduce pressure on parliament to undertake detailed legislative technical
corrections


ii. Enhance taxpayer certainty


iii. Authorise stronger ATO focus on eliminating complications that cause taxpayer
frustrations


Some might suggest that the use of ATO discretions or legislative instruments could
be considered when structuring non-concessional measures too, thus addressing
more of the 64 list. We do not suggest that is achievable without more
comprehensive policy analysis over time.


b) Building into various tax provisions under review in the 64 list the power to adjust
them by regulations instead of statutory amendments.
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 Appendix to the letter: Enhancing ATO
powers to cover gaps in the tax law - using
extra statutory concessions or concessional
legislative instruments
1. There are many technical ‘glitches’ in the tax law


affecting taxpayer capacity in bona fide situations
to come within various tax rules whose drafting is
incomplete or problematical to achieve the policy
intent.


2. The Commissioner (ATO) has power to issue
legislative instruments (LIs) for a number of
purposes. These function as equivalents to
legislation. That is, they have full legislative
equivalence and are not required to be replaced by
amending law by parliament. The categories of LIs
are listed for example in the ATO Law website
(Attachment 1).


3. The ATO has a general administration power. The
ATO in 2004 identified the scope for use of that
power to relieve compliance challenges from gaps
in the law. See for example section 2.8 of
Commissioner Michael Carmody’s 2003-4 Annual
Report (Attachment 2).


Since 2009 the ATO appears to consider itself
unable to rectify gaps where the law is clear.
PSLA2009/4 “Escalating a proposal requiring the
exercise of the Commissioner's powers of general
administration” states:


“6. Furthermore, the Commissioner's role is to apply
the law not the policy, and the powers cannot be used
to remedy defects or omissions in the law. Instead, the
Commissioner has a responsibility to advise Treasury
where the tax and superannuation laws do not give
effect to their underlying policy, for example, where
they produce unintended consequences, anomalies, or
significant compliance costs inconsistent with the
policy intent, or where a legislative solution may be
needed to address an emerging compliance issue.


9. In exercising the powers conferred on him, the
Commissioner must reconcile various duties and
powers. For example, one duty is to collect the revenue
properly payable under the law.”


The Inspector General noted in a 2012 report this
more limited interpretation.


4. Ernst & Young submitted to Treasury in 2009,
responding to the Treasury discussion paper on
potential scope for extra statutory concessions
(paper and Ernst & Young submission are on the
Treasury website). In summary:


a. Ernst & Young supported giving the ATO the
power to provide extra statutory concessions
(ESCs) or concessional legislative instruments
(CLIs)
b. In each case the critical element is that these
be concessional, ie in favour of the taxpayer.
This requirement for concessionality should


reduce taxpayer concern about the risk of
expansion of ATO powers into legislative areas.
c. A governance process is necessary, involving
representation from Treasury and business, to
ensure that the mechanism operates
concessionally, to allay concerns about
potential use of the power to introduce non-
concessional rules.
d. ESCs must be publicly released, and CLIs
would be publicly released. This would allay
concerns about misuse or abuse of ESCs in
private negotiations between taxpayers and
the ATO and head off risks of corruption.
e. ESCs should over time be legislated. But CLIs
might not need replacement by express
income tax legislation.


5. Legislation is needed to authorise and encourage
ATO to issue ESCs or CLIs of broader scope. Clear
legislative authority would provide appropriate
taxpayer protection and also empowerment for the
ATO (UK experience shows the challenge in acting
without express legislative authority).


6. The Government list of 6 November 2013, of 64
measures on which the Government and Board of
Taxation will consult, provides an excellent
opportunity to:


a. identify some measures which could be
candidates for rectification by ESCs and/or
CLIs; and
b. Use those measures to assist in the design
and drafting of a broader ATO CLI power to
enable their resolution without using
legislation.


Attachment 1: Existing ATO powers to
make Legislative Determinations and
Declarations
The ATO has statutory authorisation to issue legislative
instruments or determinations (“LIs”) for a number of
specifically designated purposes.
These function as equivalents to legislation. That is,
they have full legislative equivalency and are not
required to be replaced by amending law by parliament.
They include the following categories as listed in the
ATO Law website:
►Compliance


► Financial Supplement debts - 106N(9)
► Financial Supplement debts - 12ZF(7A)
► Lodgment of returns and statements
► Pay as you go withholding
► Private Health Insurance Act 2007 - 282-30
► Revocation
► Taxation Administration Act Withholding Schedules
► Taxation Administration Act Withholding Variations







► Withholding amounts for Joint Petroleum
Development Area in the Timor Sea Treaty - section
15-25 of Schedule 1


► Withholding amounts from payment by trustees of
bankrupt estates - Sch1-15-15


► Withholding amounts from payments - remaking of
various tax tables - Sch1-15-25


► Withholding amounts from payments made by
external administrators - Sch1-15-15


►Excise
►Goods and Services Tax
►Income Tax


► Effective Life
► Employment Termination Payments
► Shortened document retention periods


►Minerals Resource Rent Tax
►PAYG Variations and Notices
►Superannuation


► Retirement Savings Accounts Act 1997
► Superannuation (Unclaimed Money and Lost


Members) Act 1999
► Superannuation Guarantee (Administration) Act


1992
► Superannuation Industry (Supervision) Act 1993


Attachment 2:  2004 ATO comment on
minimising compliance costs
The following is an extract from former Taxation
Commissioner Michael Carmody’s message in the
Commissioner’s 2003-4 report:1 (emphasis added)
2.8 Minimising compliance costs
 “… In a dynamic business environment it is difficult for
the administrators of any law, let alone one as
expansive as tax law, to contemplate fully the
practicality of administration for all types of taxpayers -
from large international corporations to small home-
based businesses. This is particularly the case given the
past tendency towards more prescriptive or black letter
law.


At times this can lead to potentially disproportionate
costs because the detailed evidentiary requirements for
compliance are out of step with what is reasonably
practical for business.  At other times, a failure to meet
the formalities of compliance can have severe
consequences, notwithstanding that there has been
substantive compliance with the law.


This has raised the question of the extent to which the
general administration powers in the law - which embody
the good management rule - can be used to address
these issues. Also relevant are our responsibilities under
the Financial Management and Accountability Act 1997


1 http://www.ato.gov.au/Print-publications/Previous-years/The-Commissioner-of-


Taxation-Annual-Report-2003-04/?page=102#2_8_Minimising_compliance_costs


to apply resources in an efficient, effective and ethical
way. The general approach to interpreting the law
reflected in section 15AA of the Acts Interpretation Act
1901 also needs to be considered.


Over the years we have provided guidance on achieving
sensible outcomes, for example, in substantiating a
range of expenses such as laundry and home office
expenses. More recently, our practice statement on the
treatment of low-cost assets was designed to enable
businesses to substantively meet the requirements of
the law without onerous costs.
But we believe that more can be done to reduce
compliance costs and have recently formed a
partnership with representatives of the National Tax
Liaison Group to work on this. One of the group's sub-
committees prioritises potential issues raised by
practitioners and employees.


We achieve transparency by publishing agreed
approaches through a series of practice statements and
the feedback from the profession has been very
positive. Our challenge is to maintain pace and
momentum in providing practical guidance to the
community.


To date, we have issued the following practice
statements.
Our database holds over 100 possible issues for
consideration and we are looking at the following three
issues recently endorsed by the National Tax Liaison
Group …


If issues raised through this process cannot be
addressed administratively, we refer them to Treasury
to consider whether a proposal for a legislative
response is appropriate.”


When looking at areas where we might use this
approach we consider the following:


► the approach should be consistent with achieving
the policy intent of the law


► the adopted approach should achieve
substantive compliance at reduced cost


► as far as practical, the approach should reflect
industry practice


► any resulting risks to revenue need to be
appropriately manage


► material adverse impacts on third parties are to
be avoided, and


► taxpayers should be able to choose whether to
adopt the approach.



http://www.ato.gov.au/Print-publications/Previous-years/The-Commissioner-of-
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Tax concessional legislative instruments to cover gaps in the tax law 
Response to the Treasury discussion paper "An 'extra-statutory concession' power for the 
Commissioner of Taxation?" 
 
Dear Ms Berkeley 
 
We refer to the abovementioned Treasury discussion paper (“the discussion paper”) of 12 May 2009, 
seeking input in relation to a possible mechanism for the Commissioner of Taxation to have improved 
powers to provide relief to taxpayers, in relation to areas of the tax law where there are minor legislative 
gaps, as an adjunct to legislative amendments to the income tax legislation.   
 
As the discussion paper notes, this proposal emerged from the Tax Design Review Panel (the Panel), 
following submissions to it that the current process for correcting relatively minor anomalies and 
unintended outcomes in the law requires legislative amendments by way of technical corrections and 
technical amendments, with lengthy delays in delivery of legislation and certainty.  Our submission of 28 
March 2008 to the Panel is cited (see discussion paper footnotes 3 and 31). 
 
These delays result in uncertainty for taxpayers pending the corrections. This uncertainty is undesirable 
in Australia’s tax system, and very problematical for business. It arises from the combination of: 
 


- The Australian Taxation Office (Tax Office) perceiving its administrative powers as being very 
limited, not giving it much power to ‘fill in the gaps’ in a taxpayer-friendly way; and  


 
- A less than perfect system for identifying and resolving the gaps in the law , which is being 


addressed in separate processes arising from the Tax Design Review Panel. 
 
We support the development of a formal power, and obligation, for the Tax Office to provide relief to 
taxpayers in relation to tax legislative gaps, where these operate against the taxpayer.  These additional 
powers should be limited to rectifying gaps in the law in favour of taxpayers.  We do not favour the Tax 
Office having a power to increase tax liabilities for taxpayers or to generate adverse tax outcomes. 
 
The discussion paper outlined two mechanisms to achieve such taxpayer relief, either: 
 


a) The Tax Office having a greater discretionary power to rectify gaps in the law, in favour of 
taxpayers (this practice is called ‘extra-statutory concessions’ by the UK Inland Revenue, 
somewhat misleadingly because they are provided under the Revenue’s statutory powers); or 


 
b) An expanded use of legislative instruments, which the Tax Office already issues in some defined 


situations, to allow a broader field for the use of these powers of the Tax Office.   
 


We prefer the use of legislative instruments, produced by the Tax Office. We refer to these throughout 
this submission as “tax concessional legislative instruments”, but our comments would be largely 
applicable to extra-statutory concessions also.  
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Legislative instruments with more restricted powers are available under the tax law, for example: 
 


- On 14 July 2009, a Tax Office legislative instrument varied the Pay-As-You-Go withholding tax 
for employees in foreign service, whose foreign income is no longer exempt under subsection 
23AG 


- Tax Office legislative instruments are used to prescribe the effective lives for assets subject to 
capital allowances 


- As mentioned in the discussion paper, they are used in the GST legislation. 
Similar approaches are used in other laws, as mentioned in the discussion paper.  
 
This mechanism could be further developed into tax concessional legislative instruments.  
 
An initiative to proceed with tax concessional legislative instruments will require: 
 


a) The development of clear rules to ensure that the Tax Office tax concessional legislative 
instruments will operate to the benefit of taxpayers and will not result in enhanced tax liabilities; 
 


b) The development of governance arrangements to support the use of tax concessional legislative 
instruments (the current arrangements for the development and release of legislative 
instruments will provide a useful starting point for further development).  The governance 
arrangements will need to cover consultation processes to head off taxpayer concerns about the 
Tax Office acting without consultation. They should involve Treasury, business and perhaps 
government representation in the process, to ensure that the Tax Office’s application of these 
powers is consistent with Treasury and government policy and does not create risks of legislative 
and policy overreach; and 
 


c) Defining the boundaries for the use of tax concessional legislative instruments. These might be 
limited to minor anomalies and unintended outcomes; on the other hand the instrument could be 
used for more significant issues, particularly if the governance is strong and consultative. 
 


We would be pleased to participate in a process for developing these rules. We would support the Board 
of Taxation having a strong role in the development of this power and obligation on the Tax Office. 
 
We envisage that tax concessional legislative instruments could be used to resolve issues such as: 
 


- The treatment of unresolved issues in relation to trusts, such as the management of errors in 
prior year returns and correcting these with minimum disruption to beneficiaries’ assessments. 


 
- Numerous minor issues relating to capital gains tax, such as the treatment of earn-out payments 


for capital gains tax purposes. 
 


- Some unresolved issues in the area of ‘black hole’ legislation.  
 


- Gaps in the capital allowance rules - the types of issues listed in the 2009 Budget as needing 
statutory amendment to rectify drafting issues which had built up over 8 years without action. 


 
If the governance arrangements around tax concessional legislative instruments were of a high quality, 
then the breadth of the tax concessional legislative instruments power could be increased. 
 
Our more detailed comments follow. 


Advantages of enhanced Tax Office powers to provide relief for taxpayers 


Such an expanded power on the part of the Tax Office will in our view generate benefits including: 
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a) Releasing parliamentary and Treasury time to focus on more substantial tax policy issues; 
 


b) Rectifying policy gaps or problems in the tax law more speedily than amending legislation.  The 13 
July legislative instrument in relation to expatriates, mentioned above, was implemented within a 
matter of weeks of the issue being identified, rather than going through an exhaustive 
parliamentary drafting process, draft legislation, the full cycle of parliamentary debates and 
processes which might have seen this issue not legislatively effective for many months; and 


 
c) Enhancing the recently introduced tax issues entry system (TIES) whereby Treasury and the Tax 


Office can rectify minor gaps in Australia’s tax law.  The TIES system, originated by the Board of 
Taxation, has great potential.  However, because the Tax Office is prevented by its current limited 
administrative powers from correcting gaps in the law other than in the most trivial of cases, the 
TIES system will merely lead to a greater backlog of legislative technical corrections.  
 
The Commissioner himself noted in the abovementioned speech that usually “the appropriate fix 
will require a technical amendment. Law changes would be subject to the Government’s other 
legislative priorities, and so there is a question as to the responsiveness of TIES in relation to 
pressing issues.” 
 
Tax concessional legislative instruments are therefore an opportunity to improve TIES outcomes.  


Limits of the Commissioner’s current administration powers 


The discussion paper mentions the limits of the powers of the Tax Office under the current general power 
of administration. These were discussed in two papers delivered on 12 March 2009 by the Commissioner 
of Taxation in his speech “Challenging times” and by Second Commissioner (Law) Bruce Quigley in “The 
Commissioner’s powers of general administration: how far can he go.1” 
 
We agree that tax rulings should be used to properly interpret the existing law and not to ‘fill gaps’.  The 
integrity and quality of rulings require the certainty that comes from rigorous technical interpretation of 
the law.  We agree with the proposition in the discussion paper 2 that the “rulings power is to interpret the 
existing law but the extra-statutory concession power would be a power to change the existing law.” 
 
The administration power, in its current form, appears not to provide adequate flexibility for the 
Commissioner to overcome a minor suspected defect in the law, where there is not a clear marker of the 
legislative policy in the measure.  While we might have a more expansive view of the Commissioner’s 
powers under the current law, the powers have their limits as recent UK experience has shown. 
 
We recognise that the Tax Office and the Commissioner have made various initiatives and various times 
to fill the gaps, using techniques such as:\ 
 


a) Announcements that the Commissioner will not undertake compliance activities in relation to 
particular issues, for example the actions of the current Commissioner and the Tax Office in 
managing foreign currency transactions following the disruptive Energy Resources of Australia 
case in 1996, until the tax law was clarified in Division 775 legislated in 2003; and 


 
b) The development of practice statements including Law Administration (General Administration) 


practice statements. An example is PS LA 2005/1 (GA) “Taxation of capital gains of a trust- To 
outline approaches the Commissioner will accept for the taxation of capital gains included in the 
net income of a trust” to deal with major legislative gaps relating to trust taxation.  
 


But taxpayers cannot obtain certainty from such actions3. And all of these tools are constrained by the 
narrowness of the existing administration power.   
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The United Kingdom Inland Revenue introduced the approach of providing extra-statutory concessions 
within its power of “care and maintenance” of the tax legislation.  However the UK House of Lords in the 
recent case of R vs Inland Revenue Commissioners; ex parte Wilkinson, [2005] BTC 281 noted that such a 
power has its limits.  It “does not justify construing the power so widely as to enable the Commissioners 
to concede by extra-statutory concession, an allowance which the parliament could have granted but did 
not grant” in the view of Lord Hoffman. In that case, a male taxpayer could not seek a widows’ 
bereavement allowance, by demanding that the Revenue should provide an extra statutory concession; 
the House of Lords held that the current power vested in the Revenue did not authorise such actions.  
 
So the present powers of the Tax Office appear to be inadequate to provide concessional interpretations 
of the law to ‘fill in the gaps” other than trivial gaps. Additional powers are needed. 
 
We do not favour a wider administration power on the Tax Office with the power to expand the reach of 
the tax laws as well as provide concessional outcomes. 


Tax concessional legislative instruments to cover gaps in the tax law 


The discussion paper outlines the legislative instruments power as used in the Australian context in the 
Corporations Act 2001, the Superannuation Industry (Supervision) Act 1993 and in the GST measures, 
through A New Tax System (Goods and Services) Act 1999.  As mentioned above, there are current 
powers vested in the Commissioner to issue legislative instruments. 
 
We would prefer the legislative instrument model to operate to taxpayers generally or to a class of 
taxpayers, consistent with our desire for maximum transparency and access to the best outcomes for the 
taxpayer community at large.   
 
The paper asks whether legislative instruments should be effective subject to disallowance by parliament 
(In other words should tax concessional legislative instruments be effective immediately, even if found to 
be problematical and disallowed shortly thereafter) or whether the operation of the variation should be 
suspended until the end of the disallowance period.  We prefer the latter approach, to avoid the risk of 
inappropriate legislative instruments which might nevertheless have some validity in the period prior to 
the disallowance.  The legislative instrument could have retrospective application, where appropriate, 
once it comes into effect. 
 
The tax concessional legislative instrument power should be contained in each tax assessment act 
(Income Tax, FBT, GST etc) with general application for the purpose of the relevant tax legislation.  
Legislative instruments are currently used in the tax law for specific circumstances, where it was 
anticipated that flexibility would be required.  However, for the tax concession legislative instrument 
power to serve its purpose it needs to have general application to fix problems that have not been 
anticipated. 
 
We emphasise that legislative instruments will not and should not reduce the pressure for tax 
legislation of high quality, which covers the needs of Australian taxpayers and is properly developed.  
We continue to have concerns about whether the tax policy team in Federal Treasury, talented people 
that they are, are sufficiently resourced to develop and maintain Australia’s tax law.  
 
Responding  to the discussion at paragraphs 42 – 45 of the discussion paper, we note that: 
 


a) Notwithstanding any expanded power for the Commissioner to use tax concessional legislative 
instruments or extra-statutory concessions, technical corrections should continue to be 
developed through legislative amendments.  The Commissioner’s powers would supplement the 
technical corrections introduced to parliament and the Commissioner’s administrative powers;   
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b) Tax concessional legislative instruments would not replace the Tax Issues Entry System (TIES).  
Rather, they would provide an additional mechanism to resolve the technical problems identified 
in the TIES.  TIES could continue to operate as the primary input mechanism for identification of 
technical gaps in the law, and the Commissioner’s tax concessional legislative instruments would 
reduce reliance on the use of legislative technical corrections in some cases; and 
 


c) We agree that the use of principle-based legislation, including legislation which has carefully 
designed discretions, should over time enhance certainty in the Australian tax law.   
 


Tax concessional legislative instruments represent an additional mechanism to allow more effective 
outcomes.  They do not imply reduced focus on: 
 


a) Quality of Australia’s tax legislation; 
 
b) Consultation processes in Australia’s tax legislation; 


 
c) Resourcing of Treasury to ensure high quality tax legislation; or 


 
d) Ongoing technical corrections through parliamentary legislative processes.  


Governance is a critical issue 


The governance process around tax concessional legislative instruments is a critical issue in the 
development of this proposal.  
 
The governance is important to win acceptance from the tax profession and taxpayer community. 
Perhaps because the Tax Office sees its administration power as being limited, and because the Tax Office 
is seen as the revenue collector focused on that task, there are concerns about whether the Tax Office is 
sufficiently commercial or interested in resolving gaps in the law adverse to taxpayers. These concerns 
may be largely historical, and the Commissioner has outlined many initiatives which the Tax Office has 
undertaken recently4. However, it must be recognised that many stakeholders would consider that the 
Tax Office is not culturally minded to provide taxpayer concessions. 
 
Therefore, for this initiative to be successful, the Tax Office will need appropriate governance over tax 
concessional legislative instruments, including consultation processes. This will enhance communication 
to the Tax Office, improve the judgment on the appropriate degree of proactive action and build 
confidence in this mechanism.  
 
We submit that the governance process to oversight relieving legislative instruments or discretions will 
need the involvement of Federal Treasury and potentially business representatives in addition to the Tax 
Office, to achieve a higher level of acceptance of the outcomes.   


Further issues for development 


If the decision is taken by the government to proceed with the a power for the Commissioner to issue tax 
concessional legislative instruments or extra-statutory concessions, a range of issues will need further 
study.  These will need input from a tax advisers, constitutional lawyers and parliamentary advisors.  The 
Board of Taxation, as a trusted neutral body, could have a significant role in developing the proposal. We 
would be pleased to participate in such a process.  
 
Issues which need to be considered include those following identified in the discussion paper, such as: 
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a) Whether the tax concessional legislative instruments or exercises of discretion should in due 
course be confirmed by parliament (paragraphs 49 – 52).  We prefer that the Commissioner’s 
actions should in due course be confirmed by formal legislative amendments, as we submitted to 
the Tax Design Review Panel.  This will reduce the temptation for tax policy drafters to produce 
incomplete or poor legislation on the basis that “the Tax Office will fix it”.  
 
As well, the confirmation by parliament would reduce the risks of some taxpayers believing that 
other taxpayers achieved inappropriate outcomes through the Tax Office.  We do note however 
that the UK Inland Revenue Commissioners have been operating extra-statutory concessions for 
some years, without having caused community concern.  
 


b) The potential powers to be provided to the Commissioner should be used only to relieve 
taxpayers, and not to create new areas of tax liability.  We agree with the comments at paragraph 
57 of the discussion paper that “perhaps the simplest model that could be used to give effect to 
the relief limitation would be to allow taxpayers to choose whether or not to apply the variation.  
An example of this approach can be seen in the provisions that deal with whether the 
Commissioner is bound by a ruling about the tax law.  These provisions ensure that the 
Commissioner is bound if the taxpayer “‘relies’ on the ruling by acting in accordance with it.”  
  


c) We think there should be limits on these powers and we are prepared to participate in a process 
to develop such guidelines.  


 
Responding to some of the scenarios at paragraph 59 of the discussion paper: 
 
• We do not think that the Commissioner should have the power to vary the tax rates imposed 


under the GST law. This is outside the scope of the intended application of the tax concessional 
legislative instruments– this is not a technical anomaly but a policy issue. 
 


• If parliament has clearly legislated to deny tax deductions for bribes or entertainment 
expenses, the Commissioner should not by any potential powers be able to overturn that 
denial of a deduction. However there might be issues of what is an entertainment expense 
where the Commissioner might use the potential power to the benefit of taxpayer compliance. 
 


d) The power for tax concessional legislative instruments could be wide or narrow. If it were a wider 
power, then issues mentioned at paragraph 60 of the discussion paper, of parliamentary policy 
intention will not be as relevant.  However, governance issues will be critical in setting the 
breadth of the Commissioner’s powers and obligations. 


 
If you would like to discuss this submission please contact any of the following partners in our Tax Policy 
Services team: 


- Alf Capito, managing partner, Sydney office, and head of the Ernst & Young Tax Policy Services 
team in Australia, on +61 2 8295 6473; 


- David Manton, tax partner heading our Canberra tax practice, on  +61 2 6267 3930; or 


- Tony Stolarek, partner in our National Tax group on +61 3 8650 7654. 


 
Yours sincerely 


 
Tony Stolarek 
                                                        
1 http://www.ato.gov.au/corporate/content.asp?doc=/content/00182997.htm 
2 Paragraph 18 
3 Para 19 of PS LA 1998/1 
4 See for example “Did you know? Not a penny more”, delivered on 30 June 2009 
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Liability limited by a scheme approved under  
Professional Standards Legislation. 


20 March 2008 
 
Tax Design Review Panel 
CANBERRA 
Via Email: tax.design.review@treasury.gov.au 
 
Dear sirs 


Tax Design Review Panel – response to the Panel’s Consultation Paper 


This submission from Ernst & Young follows the release of the consultation paper by the Tax Design 
Review Panel (the Panel), in addition to participation of Ernst & Young people in the public consultation 
process of the Panel, and our participation in the submission lodged by the Institute of Chartered 
Accountants in Australia.  


For the convenience of the Panel, this submission is brief.  


Australia’s tax system has successfully undergone much modernisation and improvement with the tax policy 
input of Treasury, the Australian Taxation Office (ATO) and Office of Parliamentary Counsel (OPC), and 
we are extensively involved in the various processes with Treasury and the ATO. We nevertheless welcome 
the action of the Government to ask the Panel to consider continuous improvement to the processes and 
timetables. 


We agree with the areas of focus on the delays in enacting tax legislation and, more importantly, with the 
recognition by Assistant Treasurer Mr Chris Bowen that legislative delays cause “frustration to taxpayers 
and to tax professionals, not to mention the lack of certainty they create for business investment”.   


In our view the frustration for taxpayers and tax professionals arises principally from the lack of certainty 
which arises from announcements which are often made without prior consultation, and which have 
insufficient detail. This lack of certainty is the underlying cause of: 
• Taxpayer concern about their obligations under a self-assessment tax system; 
• Taxpayer uncertainty about how to go about their business or undertake activity or transactions; and 
• Frustration escalating when unclear measures are unlegislated for some years. 


In our response we highlight: 
• Why tax certainty is important and how this can be improved even if legislation takes time; 
• How a more transparent legislative and consultative approach will improve certainty; 
• Improving the role of the ATO to reduce uncertainty; and 
• The importance of a technical corrections process to keep maintenance of the tax laws moving. 


If you need any further information please do not hesitate to contact me on 02 8295 6473, Trevor Hughes on 
03 8650 7363 or Tony Stolarek on 03 8650 7654. 


Yours truly 


 
Alf Capito 
Managing Partner, Sydney Office 
 
cc. Mr. Chris Bowen, Assistant Treasurer 
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Ernst & Young Response to the Tax Design Review Panel 


This submission largely follows the format of questions in the Panel’s consultation paper. 


Focus on certainty and consultation will improve legislative processes and reduce frustration 


In our view, the lack of certainty identified in the Assistant Treasurer’s press release is a key driver of 
taxpayer frustration. Therefore our recommendations focus on removing the uncertainty, to enable taxpayers 
to engage in private and business activities knowing precisely the tax consequences. 
 
We submit that lack of certainty is more significant than a delay in enactment of the legislation as follows. 
This lack of certainty is important because: 
 
a) Taxpayers’ obligations under a self-assessment tax system, with penalty exposures and additional taxes 


for errors, mean that uncertainty about the tax environment exposes them to financial risk; 
 


b) If taxpayers do not understand the precise tax environment it is more difficult for them to go about their 
business or undertake activity or transactions. So taxpayer uncertainty about the law results in delays 
and risk premiums being built into transactions and affects the ability of Australians to respond to 
changed conditions in the economy; and 
 


c) Protracted delays in taxpayers being advised of policy directions lead to frustration and a lack of 
desirable input into policy design. Delays tend to reduce taxpayer confidence in the tax policy system 
and reduce the positive relationship which taxpayers should have with the tax system. 


 
Enhancing certainty involves not only shortening the time between an announcement and the issue of 
legislation, but also involves some process adjustments and changes of approach by the Treasury and ATO.  


Time frame for introduction of legislation following an announced tax change 


A. Clear policy paper accompanying the announcement reduces pressure for early legislation 
On the day of a tax announcement there should be (if the Bill is not released on that day) the clearest 
possible statement and explanation of the tax measure, to enable taxpayers to have a clear understanding of 
the policy intent pending the introduction of legislation.  This should be in the form of a detailed 
memorandum attached to the Assistant Treasurer’s press release or by way of a Federal Treasury paper.   
 
The release of a clear paper outlining the relevant policy will enable taxpayers to minimise the uncertainty 
and frustration which result from an announcement which is not accompanied by draft legislation or a Bill, 
and will enable the Government and the tax administration to minimise the difficulties in administering the 
tax law. 
 
A clear paper outlining the relevant policy is also a demonstration that the Government has considered the 
issues in detail. The absence of such documents in the past, in relation to substantial policies where the 
announcement has suggested a significant change, in a final form, has resulted in public perception that the 
announcement is incomplete or insufficiently considered. 
 
B. Time limits for introducing legislation 
The preferred position is for measures to be operative not before the date of Royal Assent of the legislation.   
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A commencement date not before Royal Assent should be the default position where the measure affects 
the design of transactions among unrelated taxpayers, especially financial transactions.  In financial 
arrangements, and purchase and sale of a business, it is critical that the parties, and their legal and tax 
advisers, can clearly understand their obligations and structuring issues which arise from the legislation. 
 
However it is not always appropriate to have a delayed date of effect, particularly in relation to: 
 
(i) integrity measures where the Government and administration might perceive there are reasons to 


terminate certain practices immediately; 
 
(ii) correction of technical or policy gaps in pre-existing legislation, where significant issues are 


identified in relation to pre-existing measures which should be corrected from commencement of 
those rules in order to have fair administration of those pre-existing rules; and 
 


(iii) dealing with major interpretive changes which arise from litigation, where courts might introduce an 
interpretation of the law which was totally unanticipated by the Government, Australian Taxation 
Office (ATO) or taxpayers. 
 


So dates of effect before the introduction of a Bill will sometimes be necessary and appropriate. We 
highlight however that retrospective changes which increase the tax liability of taxpayers should be avoided 
unless in exceptional circumstances. 


 
Every announcement should also involve the release of a policy paper as mentioned above. 
 
As to legislation time limits, if the measure is to have retrospective or immediate effect, then: 
 


• the legislation should be introduced within 3-6 months of announcement and 
 


• the uncertainty effect of this delay will be moderated by the release of the detailed 
memorandum attached to the Assistant Treasurer’s press release or by way of a Federal 
Treasury paper. 


 


Causes of delays in tax processes and how they can be addressed 


In our view the causes of delays have included: 
 
• Lack of consultation by Treasury, the ATO or Government before an announcement is made.   


 
We recognise the skills inherent in the Federal Treasury and ATO, but these should be 
supplemented by private sector involvement before the government of the day is committed to a tax 
policy.  In particular, government and Treasury need to be aware of potential commercial, legal and 
advisory issues which will arise from particular policies, to consider the policy or communications 
process. 
 
Contributing factors to the consultation gaps may include: 


-  delays in obtaining authorisation for consultation with the public. Under the previous 
government we understand that Prime Ministerial approval was necessary for every such 
consultation. We understand the sensitivity of such issues but in order to reduce the pressure on 
the time of the Prime Minister some protocols or standard processes might be developed.  


-  the practice (noted in the Panel’s paper) that any measure labelled an integrity measure cannot 
receive any external consultation input. This has led to various gaps in consultation before an 
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announcement is made, most recently leading to the major continuing difficulties arising from 
the scrip takeovers announcements of October 2007, and is a significant cause of problematical 
or incomplete measures with very long processes to balance the revenue and efficiency 
objectives.  


-  perceived unwillingness by the ATO to participate transparently in various consultations where 
the private sector participants are involved. This probably occurs because the ATO sees its role 
as acting as an adviser to government. The ATO’s authorisations and protocols in this area may 
merit some attention. 
 


• The announcement is made by the government in a prescriptive manner, which does not 
contemplate post-announcement consultation. 
 
When an announcement is made in an unambiguous manner suggesting a final decision has been 
made before the announcement, Treasury may see its role as to implement a ‘locked in’ proposal 
with little room to move, even to rectify inadvertent gaps or less than perfect proposals. Lack of 
such fine-tuning exposes the government and Treasury to the inefficiencies of introducing Bills into 
parliament which must then be amended after input in a public manner, with the risk of the 
government being seen to have backed down, or not to have anticipated the full impact of the 
measure. 


 
• Limited consultation after the announcement is made, with confidential consultation where 


not all the stakeholders have been involved. 
 
This creates the risk, which has arisen on several occasions, of measures which are introduced with 
gaps or oversights which require rectification with resulting delays. We highlight that even an expert 
small group of consultees will not always identify all of the major issues at stake. 
 


• Perceived shortage of tax policy resources in Federal Treasury to deal with some measures. 
 


• Perceived shortage of drafting resources in the Office of Parliamentary Counsel (OPC). 
 


• Perceived lack of parliamentary time to present Bills. 
 


• Lack of transparency about necessary technical corrections, which can lead to perceptions of 
unstructured ad hoc corrections without full prioritisation of resources. 


 
Our input on actions to address these issues is as follows. 
 
A. Pre-announcement transparent consultation processes for major measures 
Some of the most successful tax design approaches of recent years have involved government raising an 
issue for attention and then letting a transparent consultation take place to develop proposals for 
consideration by government. These have included: 


 
(i) Special-purpose bodies like the Ralph Review of Business Taxation 


 
The former government commissioned the Ralph Review as an independent agent to analyse and 
propose substantial redesign of the tax laws, in a way which kept that review separate from the 
government. The great benefit for Government was having all of the issues outlined, and a public 
report without committing government and inappropriately raising expectations. 
 
The Ralph Review recommended, and saw a Joint Design Team approach to developing the 
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necessary legislation, involving Treasury, the ATO and OPC, with a strong focus on consultation as 
the measures progressed. 


 
(ii) The Board of Taxation 


 
The Board has been used to great effect as a continuing quasi-independent reviewer. For example, 
the review by the Board of Taxation of Australia’s international tax rules in 2002, which involved 
Federal Treasury to a significant extent, led to the report which recommended improvements which 
were announced in the 2003 Federal Budget.  The Board acts at a distance from government, taking 
input and reporting without inappropriately raising expectations. After the government made its 
announcements on that reform, there was a strong consultative process to develop the legislation. 


 
(iii) Treasury 


 
Treasury undertakes public pre-announcement reviews also, on occasion. For example, the review 
of aspects of the self-assessment system (ROSA) by the Federal Treasury involved a Treasury 
discussion paper identifying tentative directions, and invited community consultation to develop the 
final proposals for Government. The legislation arising from ROSA was developed efficiently, with 
minimum uncertainty and process problems. 


 
We strongly favour such transparent pre-announcement consultative processes.  They have the effect of 
reducing the uncertainty inherent in new proposals which have not been seen by the community. 
 
The pre-announcement consultation works best if there is a document or series of documents, either 
prepared by Treasury or ATO or ‘ghost written’ by a private sector adviser or academic on a confidential 
basis for the relevant body, to act as the basis for consultation.  
 
B. A pre-announcement screening step involving the Board or other body 
If, for a particular measure, a transparent pre-announcement consultation is not possible, then there must be 
process to screen out inappropriate proposals before these proceed to a government announcement and cause 
embarrassment for government. 
 
The Board of Taxation could be asked to establish a subcommittee, or a tax policy screening panel (‘the 
screening panel’) could be developed to this effect. The pre-announcement screening step would involve the 
reviewer receiving a confidential proposal from Treasury (and presumably the ATO) and being responsible 
for identifying: 


• any manifest major commercial problems which would arise from the proposal; 
• key stakeholders which might be affected by the proposal; and 
• special consultation which should be necessary in addition to ordinary public consultation. 
 
Such a screening panel step could have prevented problems such as that resulting in respect of scrip 
takeovers, mentioned above. 
 
C. Post-announcement consultation and acceptance of occasional fine-tuning 
We have outlined above that the announcement should, if it is to have effect from the announcement date or 
earlier, be accompanied by a detailed paper explaining the impact and details of the proposal. 
 
As well, the announcement should be framed to allow some public consultation, of at least 30 days if 
possible. In respect of major measures such as the reform of Australia’s managed funds system, especially 
those reforms with future date of effect, a more lengthy review process is appropriate as mentioned above. 
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D. Transparent consultation must involve all stakeholders not just a select group 
Another cause of delay has been through private consultation processes which have not involved all 
stakeholders.   
 
We recognise the efforts of Treasury in seeking to engage stakeholders in confidential consultations in 
relation to many issues.  Unfortunately however, confidential consultations, with the consultees not 
permitted to discuss issues with other parties, mean that there are often important stakeholders which have 
been inadvertently omitted from the consultation process.  When the stakeholders not consulted eventually 
raise important issues, there are: 


• delays in adjusting the relevant legislation in the parliamentary process or 
• gaps in the tax law which wait for later technical corrections.   


 
For this reason, we recommend that after an initial screening panel (including private sector representation) 
considers potential proposals, that they should be released for transparent public consultations to the greatest 
possible extent in order to enable sound policy to be developed before the government finalises the measure 
and introduces the Bill. 
 
E. OPC drafting should not commence until policy is clear 
If possible, the OPC should not be engaged to draft legislation until there has been a consultation process 
with the community.   
 
There is a risk that, if OPC is engaged too early in the process, before the policy has been analysed and 
stabilised, there will be some waste of resources on the part of Treasury, OPC and the ATO, and rework 
costs, delays and opportunity costs. 
 
 
F. Express authorisation of the ATO to provide extra statutory concessions (ESCs) 
A significant cause of amendments of tax legislation is ATO interpretations of the originating legislation 
which identify gaps in the law. 
 
One way of reducing the pressure on amendments of tax legislation for the ATO to consider an increased 
use of extra-statutory concessions in limited cases to moderate the effect of such gaps in the legislation. 
 
It is clear that in a self assessment system: 
• the ATO should adhere to the legislation as announced by legislation, upholding the rule of law. 


Otherwise taxpayer uncertainty would increase which would be highly prejudicial to taxpayers; and 
• no-one supports the ATO having a reintroduced set of wide-ranging discretions uncontrolled by 


clear parliamentary guidelines.  
We support the view of Commissioner Michael D’Ascenzo that the ATO must adhere to the rule of law. 
 
However, if the ATO does not diverge from the terms of the legislation even if the legislation is imperfect 
and even if it results in problems for taxpayers, then any gaps in the legislation cause a blockage in the 
system and increase the demands for legislative corrections. 
 
We suggest that the ATO should be authorised to develop a system for extra-statutory concessions to enable 
gaps in legislation to be rectified by ATO interpretations. ESCs would be subject to strict conditions, that: 
a) The ATO ESCs are clearly and publicly communicated. They must be transparent and advised to all 


taxpayers, in order to avoid concerns about potential loss of integrity in the administration of the tax 
system;  


b) The ESCs are concessions, and do not represent any tightening by the ATO of the rules; and 
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c) ESCs are followed in due course by legislative corrections in the legislative corrections processes. 
 
The use of ESCs will probably require additional legislative authorisation of the ATO.  
 
The ATO’s analysis of whether it can act on unlegislated announcements, in Practice Statement Law 
Administration PS LA 2007/11 “Administrative treatment of taxpayers affected by announced but unenacted 
legislative measures which will apply retrospectively when enacted” identifies constraints on it:  


“ 18. The model is based on some key principles:  


•  The Federal Parliament makes the laws that the Commissioner administers, and citizens are required to 
abide by those laws only when they have been enacted. It follows that in undertaking his duties the 
Commissioner is generally required to administer the existing law, and will expect taxpayers and others to 
behave in accordance with those laws. This is true even where the government has announced proposed 
changes to the law which will apply retrospectively once enacted. For example, the Commissioner cannot 
insist on the application of a proposed law which has the effect of increasing a taxpayer's liability, or that 
requires the payment of monies to taxpayers, where there is no legal authority to do so. This would be 
ultra vires and, in the case of paying monies, contrary to the provisions of the Financial Management and 
Accountability Act 1997 (FMA Act) and the Constitution.  


•  However, under the various laws administered, the Commissioner is given a general power of 
administration. In addition, under Australia's self-assessment system, the Commissioner is empowered to 
accept returns as lodged. Moreover, the FMA Act requires the Commissioner to ensure that the resources 
of the Tax Office are used efficiently and effectively.  


•  Accordingly, in limited circumstances, it may be open for the Commissioner to advise taxpayers that they 
may exercise their rights or meet their obligations by anticipating the effects of a proposed change to the 
law. Such decisions are not taken lightly and need to be defensible having regard to the legal framework 
under which the Commissioner operates (see Attachment B at page 13 of this practice statement)” 
(emphases added)  


 
We suggest that the Commissioner should be authorised, by amendments of the relevant legislation, to 
introduce an ESC system in the confidence that the ESCs will be addressed in due course by Parliament. We 
reiterate that this would not be a quasi-statutory power for the ATO to extend the reach of legislation to 
broaden the reach of tax legislation. 
 
G. More attention to ongoing maintenance and technical corrections, in a structured manner 
Australia’s tax processes have achieved much system reform and modernisation in recent years and credit is 
due to the efforts of the stakeholders. 
 
However, we perceive that with Treasury’s apparent limited resources and ATO resource constraints that 
there is sometimes insufficient attention given to the necessary technical corrections and policy adjustments 
to deal with previously-announced measures. 
 
This seems exacerbated by the fact that the Treasury officers who sponsored and developed previously-
enacted measures might be working on new measures, and Treasury often does not have back-up specialists 
able to deal with the technical corrections to the previous measures.  
 
Another significant cause of delay is that the Treasury and other stakeholders appear to seek to deal with 
technical corrections but: 


a. there is no formal publicly-released list of issues requiring technical correction; 
b. there is no standard time-slot in the parliamentary process to deal with technical corrections and 
c. technical corrections are dealt with continuously through addition to other Tax Laws Amendment 


Bills.  
So, while flexible action occurs if and when resources are available, the public perception is of an ad hoc 
unstructured approach. 
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We observe that many of the 50 issues in the Panel’s listing of unresolved announcements fall into the 
category of maintenance of previously-enacted measures.  
 
Action to resolve these issues might include: 


a. reviewing the resources available to the tax design team in Treasury, and prioritisation, discussed 
below; 


b. A more transparent process for technical corrections involving: 
- technical corrections being clearly and transparently identified in a register of issues under 


consideration for correction, and issues approved for eventual planned technical corrections. We 
note the Board of Taxation recommendation for a Tax Issues Entry System, in its 2007 report; 


- technical corrections being addressed through Bills clearly labelled as technical corrections Bills, 
which can be introduced throughout the year but with a weighting towards two technical 
corrections Bills each year, to ensure proper prioritisation of these issues; and 


- technical corrections being managed efficiently to identify causes for delays, and competing 
priorities. 


c. As well, the ATO could be more clearly authorised and empowered to relieve pressure on Treasury, 
OPC and parliament, in certain carefully defined situations, discussed above. 


 


Practical consequences of delays between the announcement of tax law changes and the introduction 
of legislation 


As we have identified, the critical issue is uncertainty. Uncertainty for taxpayers is magnified if the 
announcement is incomplete, and does not allow taxpayers to understand its implications in relation to their 
day-to-day transactions and business activities. The effect of such delays includes: 


- professional costs to the taxpayers in engaging their tax advisors to try to understand the potential 
impact of the proposal 


- uncertainty in relation to business transactions, which has the potential to delay the implementation 
of arrangements that would be viable, pending the introduction of the measures. This has the 
potential to operate as a deadweight on the economy. 


- loss of confidence by taxpayers in the efficiency of Australia’s tax system. We have seen in recent 
years that taxpayers who, having enthusiastically in some measure which is not implemented 
efficiently, tend to delay their adjustment to government announcements on the basis that nothing 
can be reliably anticipated, and nothing should be done until the legislation is finally enacted and 
the business community knows definitely the announcement will proceed. 


- costs for the ATO and indeed for Treasury and Government in responding to an increasing volume 
of queries from the taxpayer community asking about when some particular announcement will be 
finally legislated. 


- investment of time by the Assistant Treasurer, Treasurer and their staffs arising from taxpayers 
contacting them for updates or clarifications given lack of knowledge about the status and impact of 
particular proposals.  


Tax changes where delays may be of lesser concern 


As noted above, the key driver of frustration about perceived inefficiency is a lack of clarity and certainty in 
relation to the intention of government in relation to a tax change. 


Therefore, delays are of lesser concern where: 


i) There is a clearly expressed statement of the precise effect of the measure, which is attached to the 
announcement by government; 
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ii) Where the measure has the effect of restoring a particular tax treatment or concession for taxpayers, to 
overcome the volatility which arises from a contrary interpretation by a court; or 


iii) Where a measure is seen as a technical correction or a clarification of the law in relation to a previously 
introduced measure and that rectification is positive or neutral from the perspective of taxpayers. We 
note that if the policy adjustment increases the tax payable by taxpayers, then there should be great 
caution on the part of government about introducing such changes retrospectively. 


The value in consulting on options to address an issue prior to government taking a decision 


In addition to comments above, we submit that consultation allows the government to: 


- Make better decisions; 


- Choose the best implementation steps, including transitional rules, administrative shortcuts and 
measures to exclude parties which need not be affected by particular measures; and 


- Achieve maximum efficiency in relation to a measure. 


Consultation processes should always seek to identify if there are any smaller taxpayers that need not be 
affected by a measure. A good example is the Taxation of Financial Arrangements Stages 3&4 (TOFA 3&4) 
measures where the consultation process identified which small taxpayers can be excluded from the 
measures, thus keeping their tax compliance simple while achieving benefits for the most affected larger 
business. 


As well the consultation process can identify shortcuts and compliance improvements to keep the tax 
collection process efficient from the viewpoint of the ATO and the taxpayer. 


Can participants in consultation be expected to provide views in the national interest rather than 
private interest views? 


In practice, we think the consultation processes involving professional societies and professional firms 
achieve appropriate benefits for the public. 


For the government to receive unambiguously neutral advice, Treasury should engage consultants and 
currently does so. Government should use consultants to assist in tax policy development in specialist areas, 
including the application of accounting methods to tax issues and in respect of highly specialist areas.. The 
engagement of consultants on a paid basis enables the government to unambiguously expect: 


• Confidentiality of the advice provided by the consultant to the government; and 


• The professional responsibility to provide comprehensive advice. 


We recognise however that there is a challenge in some sensitive areas for tax advisors who are currently in 
the profession to adopt sufficient independence. This issue becomes less significant where a measure 
receives a transparent public consultation process. That is, if an advisor to government is involved 
principally in the tax policy screening phase, then there is a reduced risk for government that that tax advisor 
will deliver (inadvertently) incomplete or non-neutral advice. 


That is why the consultation process should involve wide transparent consultation, to reduce the risk that the 
consultant, no matter how expert, has not identified all the relevant issues. 


 


Consultation with maximum efficiency which contributes to shorter overall timeframes 


Some additional factors for attention by government are as follows: 
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i) The Treasury business tax policy team appears under resourced. It needs to be adequately resourced to 
deal with the ongoing reform tasks needed with Australia’s vigorous growth, sophistication of the 
business community and the desire of Australia to be an internationally competitive location.  
 
We recommend that the Treasury tax policy team’s resources be reviewed by the Panel or by a 
specialist consultant in the light of the need to resolve the backlog of measures and also to position 
Australia for ongoing desirable ongoing tax policy development. 
 
If Treasury needs additional resources we would support that expenditure as part of ensuring that 
Australia’s tax system remains internationally competitive, efficient and assists in attracting and 
retaining business investment in Australia and to achieve the objectives for all Australians. 


ii) The Treasury tax team might benefit from a project management team charged with monitoring 
projects and assisting to facilitate the consultation processes, and communication with government. 


iii) We hear from time to time about Treasury problems in obtaining OPC drafting time to deal with the 
necessary ongoing tax changes.  
 
The Panel should consider the operations and resources of OPC. If these resources need to be 
augmented then OPC might need to recruit additional people or alternatively consider outsourcing 
some of its drafting to legal drafters or academics, or even allowing a first draft to be provided by 
taxpayers for consideration in the process. 


iv) The Treasury management of tax reform initiatives for government should include a stronger focus on 
prioritisation of measures. 
 
The priority of particular tax measures will be driven by many factors including the need for 
governments to deliver promises made, equity (improving the position of all Australians not just 
focusing on tax legislation review processes for one sector) and the availability of specialist resources 
(for example, Treasury international tax specialists may not be efficiently utilised in developing 
consolidation technical or legislative reforms).  Nevertheless, it would assist government to have a list 
of tax measures prioritised with private sector input. We assisted the Institute of Chartered Accountants 
in developing, in respect of tax consolidation, a matrix which has been used in that area.  
 
We submit that the prioritisation process should involve Treasury consulting with the business 
community, perhaps using the Board and its consultants as the sponsor, and a standard template should 
be identified to help prioritise measures, by reference to factors including: 


• What percentage of taxpayers or how many are affected by the measure (Most, many, some, a 
few, one or two?); 


• Likely revenue involved;  


• Is this a known measure with correction anticipated or a new measure; and 


• Drafting resources which will be consumed by the measure. 


v) An annual technical corrections Act could develop into a stronger process to rectify previous measures’ 
inadvertent omissions and gaps, and would enable technical corrections measures to be appropriately 
bundled and separated from other measures. 


 


* * * 
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