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Australia’s Foreign Investment Framework:
Modernising Options

On Monday 18 May 2015 the Government announced a consultation on options for
modernising the foreign investment framework which includes a number of proposals
relating to the modernisation and simplification of the Foreign Acquisitions and
Takeovers Act 1975 (Cth) (FATA), the Foreign Acquisitions and Takeovers Regulations
1989 (Cth) (the Regulations) and Australia’s Foreign Investment Policy 2015 (the
Policy) (Options Paper).

Corrs Chambers Westgarth (Corrs) is pleased to submit a proposal in respect of the
options identified in the Options Paper (Submission).

The authors of this Submission are specialists in the law and practice of foreign
investment into Australia and regularly contribute to policy debate. In addition to being
recognised practitioners, they are the authors of Foreign Investment Regulation in
Australia published by LexisNexis. They regularly advise clients on foreign investment
requirements in Australia and prepare and submit numerous applications for foreign
investment approval.

The authors have prepared this Submission with input from a number of clients who are
impacted by Australia’s foreign investment framework.

As you know, from a practitioner’s perspective, we have worried that we have not given
the foreign investment rules a serious “tune up” in a very long time and accordingly we
support the proposals contained in the Options Paper and consider them significant in
the context of the modernisation and simplification of Australia’s foreign investment
framework.

Clearly modernising and simplifying the foreign investment framework is critical to
ensure that it is accessible and the obligations of foreign investors can be readily
understood — this is even more so with the introduction of new and better penalties.
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Introduction

1.1

Issue

Incorporate the foreign government investor rules
into the legislative framework

All direct investments, new businesses and
acquisitions of any interests in land by foreign
government investors generally require prior
notification and approval, regardless of the value.

Legislating the requirements would increase legal
certainty for foreign government investors, legal
advisers and the Government.
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‘ Option

Incorporate the foreign
government investor rules into
the legislative framework
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Comment

We support the incorporation of the foreign
government investor rules into the legislative
framework and consider that doing so will increase
legal certainty and clarity in relation to the status of
foreign government investor notifications and ensure
that these notifications are subject to other provisions
in FATA, including statutory timelines.
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1.3

Abolish or legislate the special screening
requirements for heritage listed commercial
developed property

Commercial developed property that is heritage listed

is subject to a lower non-indexed threshold ($5 million).

The historical requirement dates back to when each
level of government did not have regimes to protect
heritage values and there may have been instances
when Commonwealth intervention was warranted in
exceptional circumstances. This aspect of the regime
is also fragmented as the requirement does not apply
to relevant trade agreement partners whose investors
have access to the higher monetary screening
threshold of $1,094 million for acquisitions in
non-prescribed sensitive sectors and of commercial
developed property.

Abolish this requirement

We support abolishing a special screening requirement
for heritage listed land.

Heritage properties are protected by State legislation
which broadly speaking provides for registration and
listing of property. Once registered that property may
only be developed or changed with the consent of the
relevant authority.

Accordingly, we submit that heritage listed properties
do not need a special screening threshold.
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3.1 Increase the substantial interest (control) Increase the substantial interest | We support the alignment of the substantial interest
threshold for a single foreign person from 15 to (control) threshold for a single test under FATA with the control threshold contained in
20 per cent foreign person from 15 to 20 per | the Corporations Act as well as the inclusions of
Foreian persons aenerally require aporoval if acquirin cent specified interests being disregarded when assessing
a stalge gf 15 er%ent or ?norzu(de gr?din on thgu 9 the threshold for example bare trustees, certain
P P 9 directorships and operators of clearing and settlement
relevant monetary threshold). facilities
Aligning the Act control threshold with the 20 per cent We consider that in addition, the concept of
m}% t::i(er?\rl]%rr?_ rL:)IS:rIr?n:Zﬁ t?r?\?ej g{gg’gﬂ; nAgst f 001 “substantial interest”, “controlling interest”, “interests in
ac uisitiogns being notified to those where Australia’s shares’, "voting power" and "potentia voting power”
q gn ; should be simplified and aligned with the definition of a
takeover rules consider that parties should generally “relevant interest” used in section 608 of the
make a takeover offer as control can change. Corporations Act which is well understood and
This increase will automatically flow through to the supported by a significant body of case law. We
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Issue

definition of a ‘foreign person’ (currently a company is
a foreign person if a single foreign person with
Associates owns 15 per cent or more in the company).
It will also flow through to the definition of a foreign
government investor which also uses the 15 per

cent test (that is, foreign government investors
includes entities in which governments, their agencies
or related entities from a single foreign country have an
aggregate interest (direct or indirect) of 15 per cent or
more).

This will reduce compliance costs on investors and the
Government as it will better focus the regime (both
who is a foreign person and the proposals to be
notified where control may change). It would also
better align the framework with the more commonly
understood takeovers regime, which is supported by
an established body of law.

Under the takeovers rules, specified interests are
disregarded when assessing if the 20 per cent is met
(for example, bare trust trustees, certain directorships,
and operators of clearing and settlement facilities). The
FATA also has provision to disregard certain interests.
Incorporating some exceptions from the Corporations
Act will also be considered as part of implementing this
change.

Australia’s Foreign Investment Framework: Modernising Options

Submission
May 2015

Comment

submit that a direct interest in land remain a separate
concept as it currently is under FATA with clarity
provided in the Policy about what constitutes exclusive
occupation and the value of lease payments for the
purposes of the threshold. The Policy should also
clarify that an exploration permit or licence does not
constitute an interest in land.

In adopting the relevant interest test from the
Corporations Act we also submit that the tracing
provisions in section 12C of FATA are amended to be
consistent with section 608(3) of the Corporations Act.
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3.3

Issue

Simplifying the ‘associates’ definition without
compromising integrity of the framework

The ‘associates’ definition has been subject to criticism
for being too broad, including that it deems associates
to include any associate of an associate. It is not suited
to the modern day where there are many listed entities
and individuals who are directors on more than one
board (including ‘independent directors’), and greater
cross border investment and mobility.

Possible models that have been raised include the
associates definition under Australia’s takeover rules
and that in the Broadcasting Services Act 1992.

From an integrity perspective, it may be necessary to
have a definition where additional limbs may apply for
closely held entities investing in land.
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‘ Option

Consider options to simplify the
associates definition to better
align with modern practice
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Comment

We support an amendment to the definition of
“associate” to reflect that term as defined in the
Corporations Act.

We submit the Corporations Act definition is consistent
with and better aligns with the use of Corporations Act
concepts proposed elsewhere in the changes to FATA.

3.5 Exempt compulsory acquisitions and buy-outs Exempt compulsory acquisitions | We support the exemption of compulsory acquisitions
following takeover bids and buy-outs following takeover | and buy-outs from notification.
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Chapter 6A of the Corporations Act 2001 ‘Compulsory | bids
acquisitions and buy-outs’ requires or allows a party
with a 90 per cent or more interest to compulsorily
acquire the remaining securities as per the prescribed
rules (100 per cent of the securities required before
compulsory buy-out of convertible securities).

It represents an unnecessary regulatory burden when
a party may be required to do something under one
statute (the Corporations Act) but requires prior
notification and approval under another before
proceeding (the FATA).
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Provide an exemption for underwriters Provide an exemption for We support the exemption for acquisitions by foreign
acquisitions in the ordinary financial institutions (licensed by ASIC as underwriters)

As a normal part of doing business, foreign financial course of underwriting in the ordinary course of underwriting.

institutions in the business of underwriting may acquire
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Issue

a substantial shareholding as a result of their
underwriting activities. This would normally be
temporary with no intent to control but notification can
be required.

The introduction of an exemption for acquisitions by
foreign financial institutions (licensed by ASIC as
underwriters) in the ordinary course of underwriting is
being considered. Such an exemption may require that
the underwriter waive the exercise of their voting rights
and sell down to third parties within 6 months.

Australia’s takeovers rules also provide an exception
for underwriting activities. However, an exemption for
non-professional underwriters is not being considered,
including because such underwriting may not include a
sell down obligation, and if so, could be used by for
example, a steelmaker, to gain control of an Australian
iron ore business.
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We submit that this underwriting exemption extend to
the underwriting of any pro rata rights issue (whether
the underwriter is licensed by ASIC) on the basis that
concerns about control are adequately addressed in
the Corporations Act and the Takeovers Panel
Guidance Note 17.
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3.9

Refine the foreign person definition

Since the introduction of the framework, its ‘foreign
person’ definition has been incorporated into other
Commonwealth legislation, as well as some State and
Territory legislation, as is, or in a modified form. It
includes all natural persons not ordinarily resident in
Australia and thus can include Australian expatriates
who are no longer considered ordinarily resident in
Australia. It does not include foreign governments or
body politics.

Consider refinements to the
foreign person definition

We support refinements to the definition of foreign
person to ensure the definition is clear and consistent
with other Commonwealth legislation.
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Fix and update the exemption for passive Legislate the interim We support legislating the interim arrangements for
investments in urban land trusts arrangements for passive passive investments.
investments in land trusts
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Issue

The exemption for passive investments by foreign
persons in Australian public urban land trusts is no
longer operational as a result of obsolete references in
the regulation. An interim solution where no action will
be taken when a foreign person acquires a passive
interest (10 per cent threshold for listed; 5 per cent for
others) in a real estate investment trust or property
trust in certain circumstances is in place. It is proposed
to legislate this subject to any required minor
amendments.

It is not being proposed to legislate the 15 per cent
threshold of the obsolete exemption as the
percentages for passive investment and (potential)
control do not need to be mutually exclusive. As the
framework also deals with collective control, the
passive ceiling proposed is lower than the single
person control threshold to reduce risks to the national
interest arising from any collective foreign control.

Australia’s Foreign Investment Framework: Modernising Options

‘ Option

(subject to any required minor
modifications)
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Comment

As the exemption is consistent with the Policy in that it
relates to passive investments and is capped at 10%
for listed companies and 5% for non-listed companies,
we submit that it should be made clear this exemption
also applies to foreign government investors.
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4.4

Raise the developed commercial real estate
screening threshold for some (non-sensitive)
commercial real estate from $55 million to
$252 million (indexed)

The higher $1,094 million (indexed) threshold applies
to developed commercial real estate for relevant trade
agreement partners (non-government investors from
Chile, Japan, Korea, New Zealand and the

United States). For all other non-government investors
a $55 million (indexed) threshold applies. Until
December 2006, this threshold was aligned with the
general business threshold.

While developed commercial real estate is not defined
in the Act, it is taken to be accommodation facilities (or
parts thereof) and non-residential commercial land. It
can include operational mines and infrastructure that
may be considered sensitive or critical such as power
stations or toll roads. It is proposed that the

$252 million threshold would apply to accommodation
facilities, office and industrial buildings, but not mines
and critical infrastructure.

Definitions of various land types such as developed
commercial real estate are subject to further
consideration.

Raise the developed commercial
real estate screening threshold
for non-sensitive commercial
real estate from $55 million to
$252 million (indexed)

We support the increase for thresholds for developed
commercial land from $55 million to $252 million.

We consider the definition of developed commercial
land adopted reflect an ordinary understanding of that
term, ie developed non-residential land.

We submit that “critical infrastructure” is already
addressed in separate legislation or is otherwise
addressed in the “prescribed sensitive sectors” and
that accordingly a further concept of “critical
infrastructure” to which another threshold applies is not
necessary. We further submit that a separate test is
not required for “critical infrastructure” which can be
addressed under the national interest grounds of
national security. To the extent there are concerns
about critical infrastructure this could be better
managed from a policy perspective with the
introduction of conditions.

We also submit that operating mines do not from a
policy perspective pose any concerns which would
warrant special consideration which is distinct from
other commercial developed property.
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4.6

Extend some existing exemptions to foreign
government investors

Some existing exemptions for non-government
investors could be extended to foreign government
investors. For example:

e pro-rata capital raisings; and

e clarify that acquisitions of securities in Australian
urban land corporations and trusts only need
approval if the acquisition constitutes a ‘direct
investment’ (that is, 10 per cent or more, or the
ability to control).

Exemptions would not be extended where they may
raise national security concerns.

Extend some existing
exemptions to foreign
government investors

We support the extension of certain exemptions to
foreign government investors including pro rata capital
raisings.

We are concerned that any “national security” carve
out to exemptions which are stated to apply to foreign
government investors would not provide foreign
government investors with sufficient certainty or clarity
about whether notification is required.

Accordingly, we submit that any exemptions which are
extended to foreign government investors should be
clearly stated to apply other than in relation to
prescribed sensitive sectors.
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5.1

Issue

Framework to apply equally irrespective of
transaction structuring

Due to its age, the Act focuses on share acquisitions.
While the Act addresses units in the urban land
framework legislated in 1989, and there have been
some ad-hoc changes since then, the issue has not
been comprehensively addressed. It is proposed that
this package will address this issue in a manner that
would simplify the framework through greater
consistency, while also ensuring the legislation cannot
be easily avoided.

The intention is that exemptions will also apply equally
irrespective of the transaction structuring, unless there
is policy or administrative rationale to discriminate (for
example, see also 4.1 and 6.2).
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Framework to apply equally
irrespective of transaction
structuring
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Comment

We support that the framework apply equally to
securities and units ensuring simplification and
consistency.
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6.2 Tidy-up the legislation and Policy Tidy-up the legislation and We support a tidy up of FATA, the Regulations and
. . Policy Policy to ensure consistency and clarity and in

A general tidy-up is proposed to remove obsolete : -

provisions and provide more clarity. Examples covered particular support the removal of the unlnltended

by this item include: consequences of the 2010 amendmen’gs in respect of

offshore transactions (including in relation to urban

« Legislate some existing administrative approaches land corporations / trusts).

(for example, approval validity, impact of change in . .
residency/citizenship on conditions); In addition we submit:

» Have ‘foreign person’ defined once (there are * FPATA should be amended to provide clarity in
numerous instances of a foreign person definition LespectFonLorelg{]rr: 'P.‘t'e.smlrs W'J;h whom Pl‘ust;]alla
for a specific provision in the Act that has been asan FT1Asothatitis clear, for example, t %t a
supplemented elsewhere in the Act so that it is the company incorporated in Australia where 100% of
same definition of foreign person throughout the s ti[?a(;cats anla OWntﬁd gy ES ?Eareﬁﬂléie;s&v%tgg be
Act), unless there is a strong policy rationale to do entitied to rely on the higher thresnhold ot »1,
otherwise: billion. Ur]dgr this proposal, provided the ultimate

’ company is incorporated in an FTA country, then

* Remove potential double counting of subsidiary the higher threshold would be accessible
assets when determining access to the higher irrespective of the interposition of companies in the
threshold; chain. This is consistent with the policy position to

. Remove unintended consequence of 2010 look to the ultimate beneficial owner in each

o g circumstance; and
amendments that it is possibly now an offence not
to notify offshore transactions; e the concept of a prescribed foreign government

» Ensure consistent use of terms such as interests in Investor (which apphgs to f_ore|gn government

shares and units: and investors from countries with whom Australia has
’ an FTA) should be clarified to ensure that it is clear

» Align definitions with whole-of-government that a separate threshold applies to such foreign
definitions (for example, charity definition), unless government investors.
there is a strong policy rationale to do otherwise.
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