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INTRODUCTION 
 
Master Electricians Australia (M MEA) is grateful for the opportunity to contrib bute a submission to 
the consultation paper releasedd in May 2014. 
 
MEA forms part of the Electrica al Contractors Association (ECA) Group of C Companies and is the 
peak industry body for contracttors who operate in the electrical, data, com mmunications and fire 
sector of the building and cons struction, mining, heavy industry and domesstic services industry 
throughout Australia. Currently representing over 2000 electrical contractor rs Australia-wide, the 
ECA has been active for oveer 74 years, making it one of the longes st standing industry 
associations of its kind. 
 
To assist in preparing the s submission MEA has conducted consulta ation with members 
regarding their experiences withh unfair contracts in their day to day businesss operations.        
 
What has become apparent to MEA over the years and during consultation ns and preparation of 
this submission is that small b business must be afforded unfair contract terrm protection due to 
their unique role in purchasing g, supplying and adding value to goods and d services within the 
Australian economy.   
 
Whilst in many cases state ba ased regulation goes some way to protect smmall business in the 
electrical industry, there are ssome serious gaps which larger companie es can and do take 
advantage of the position smalll business which we view has a detrimental e effect.  
 
 
The Electrical Industry  
 
The IBISWorld Pty Ltd Reportt E3232 (2014) (IBIS report) on electrical sservices in Australia 
details the industry contributes s $18.3 billion a year to the Australian econoomy through 35,000 
business.  Electrical contracto or revenue is generated from multiple sectoors of the economy 
however two thirds of the reve enue is generated in the commercial building g and heavy industry 
and engineering sectors.   
 
With 35,000 businesses in the e electrical industry the market is a competiitive market to enter 
and survive in.  As such busin nesses continually review what work is avaiilable with tendering 
processes attracting a large miix of both large and small contractors vying for work.  According 
to the Federal Governments pu ublication Small Business Report; Key Statisttics and Data (2012) 
show that 95% of businesses s in Australia are defined as small busines ss.  This equates to 
almost 34,000 electrical busineesses which would be classified as a small bu usiness.  
 
Building/Construction and Hea avy/Engineering Industry as referred to in the IBIS report are 
major segments whereby ele ectrical contractors source approximately two thirds of their 
revenue.  These industries hoowever are at polar ends in terms of num mber of participants, 
resource allocation and size o of businesses particularly when looking at thhe mining and major 
construction sectors.  In these industries the majority of work is controlled b by a small number of 
large national and multi-nationaal corporations in tier one but also tier two co ompanies.   
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These large corporations have the size, control and power of resource allo ocation whereby they 
frequently issue contracts on a a ‘take it or leave it basis’ and use their mark ket power over small 
businesses to engage in contra acts where there is no negotiation undertake en, and that variation 
of these standard contracts rareely occurs by a subcontractor through negotiiation.      
 
It is therefore MEA’s suggestio on that small businesses who either acquire oor supply goods and 
services should be afforded prootection.   
 
Nature of Industry  
 
All parts of the electrical industrry are highly regulated due to the high level o of risk with electrical 
work. Apart from the domestic eelectrical market of service and repair, it is ra are for an electrical 
contractor to be completely in c control of works being undertaken in a given ccircumstance.  Their 
role is to provide technical prodducts, install and commission equipment.   
 
Electrical contractors work with h project managers, construction companies, miners and 
manufacturers to keep busines ss maintained, repaired or create new infrastr ructure.  This work is 
based on a contractual hierarchhy as shown below:  
 

Client 
 

Principal Contractor  
(e.g. TTier one builder, alliance or joint venture) 

 
Project Manager 

 
Subcontractor 

 
 
The electrical trade is the last too be engaged on a site and is heavily involve ed in installing, 
commissioning and testing of a all equipment, buildings and services.   This, ccombined with the 
level of risk and regulation in Buuilding, Construction, Mining and Heavy Indu ustry, gives a 
landscape where all parties havve significant obligations and a duty of care t o multiple parties.  It 
also creates a significant numb ber of fail points where things may not go to p plan and cause 
contractual disputes.  As such aat all levels of parties are cautious and protecct their own position 
as much as possible.   
 
Due to the risk of complicated d disputes regarding quality of work, scope of w works, variation to 
work, payments, negligence an nd duty of care in the building and constructio on industry each 
state in Australia has legislation n that deals with how and when payments aree made, and in 
many cases describe a default payment term should the contract be silent o on the matter.  The 
industries generally follow a pro ocess whereby parties have different mechan nisms to ensure 
payment.  They are:  
 

• Retention Money – aa deposit from one level of the hierarchy to thhe next higher level 
as a form of guaranttee of workmanship. Repayment of this moneey is made once 
practical completion n of the project / work is reached and relevantt warranty periods 
have expired.  This money is withdrawn from the cash flow of the e business and 
subcontractors rarelly get full retention monies returned. 
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• Progress payment –– a regular payment by one level of the hierarrchy to a lower one 
upon completion of work as described in the contract.  This may be as frequently as 
weekly or for a set s stage of the project (e.g. completion of slab, o or lock up stage in a 
new commercial buiilding). MEA members regularly provide feed dback to us where 
they experience pay yment terms which are contrary to legislation however in many 
cases they feel unabble to address the issue without jeopardising g the awarding of 
contracts or reducinng the chances of further work. 
     

• Liquidated damages s – payment of a predetermined calculated ammount for loss 
incurred by a higher r level of the hierarchy should the work not bee completed by the 
deadline.  In many innstances in contracts we have seen subcont tractors indemnify 
the principal contrac ctor against their damages from the client. Re esulting in a 
subcontractor beingg liable for their damages and that of the princ ciple contractor.      

 
Whilst the above three areas arre covered by state based legislation it does form the 
background to other clauses be eing experienced by small business that doess require assistance 
through the unfair contracts prootections.  
   
MEA members are, in the majo ority, small businesses and do not have the reesources to critically 
analyse contracts and lack the specific education or understanding of compplex legally drafted 
documents, many of which are not drafted in plain English and continue to r reference latin and 
other legal terms.    
 
Member’s experience is that leg gal advice at a basic level commences at appproximately $350.00 
per hour and in many instances s $450.00 per hour for advice is not uncommmon.  This presents a 
significant barrier to accessing legal advice. Particularly when, in the very coompetitive market of 
the electrical industry, profit maargins of packages of work are small.    
 
The Major Contractual Probleems  
 
MEA’s national technical and w workplace relations hotlines regularly receive questions 
concerning three major types oof contract clauses.  Listed in no particular ordder, these are:  
  

• Cancellation for Conve nience 
This is a clause allowin ng one party to terminate a contract, even in tthe absence of 
substantiation of the othher party’s fault or breach, and without suffer ring the usual 
financial consequencess of a breach.  
 
The practical applicatio on of this clause operates from contractor to s subcontractor and 
small businesses in ma any cases have to absorb their own costs.  WWhen examined 
through the Consumer  Unfair Contracts it is our view that this type o of clause in the 
current consumer arenaa would be:   
 

o A term th hat permits, or has the effect of permitting, on ne party (but not 
another p party) to avoid or limit performance of the con ntract   

o A term th hat permits, or has the effect of permitting, on ne party (but not 
another p party) to terminate the contract  

o A term th hat penalises, or has the effect of penalising, one party (but not 
another pparty) for a breach or termination of the contr ract.  
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• Damages  
Liquidated damages ca an be described as damages, the amount of wwhich the parties 
designate during the ne egotiation of a contract for the injured party to o collect as 
compensation upon a s specific breach (e.g. non completion of work)). However other 
damages can also be inncluded in such clauses.   
 
Common features, whicch in a small business context may be seen aas unfair, are those 
which force a subcontraactor to indemnify the contractor from legal T Torts including 
negligence, defamationn and third party action.   
 
The feedback received  from small business is that in many cases n not only do they 
agree to liquidated dam mages, without understanding how they are c calculated, but also 
the subcontractor indem mnifying the principal contractor for liquidated d damages that may 
be applied by the client t of the project.  In some cases recently desc cribed by members 
amounts of $120,000 p per day are not uncommon.  This amount for a small business is 
not sustainable and in mmany cases would result in an expensive leggal defence worth 
many more times than perhaps the contract net profit is worth and rrisk the continued 
financial viability of the business.  It is MEA’s view that in these casees small business 
must be afforded protecction due to the improper balance of negotiattion power.   
 
If we examine and align n the relevant Consumer rights, these clausees demonstrate a 
breach of the following protections:   
 

o A term that permits, or has the effect of permitting, oone party (but not 
anothe er party) to avoid or limit performance of the ccontract 

o A term that penalises, or has the effect of penalisingg, one party (but not 
anothe er party) for a breach or termination of the conntract 

o A term that limits, or has the effect of limiting, one pparty’s vicarious 
liability for its agents.  

 
  

• Variations / Extensions s of time  
In MEA’s experience th he most common cause for dispute amongst companies is 
variation to the “scope of work” and delays.  Consumer protection la aw ensures that one 
party may not unilatera ally change the product and services.  A chan nge in scope of work 
may come about for an ny number of reasons including poor planning g and design, 
environmental impedim ments, concerns or issues, changes to legisla ation, industrial 
action, supply delays or changes and revised needs from a client.    
 
MEA has experienced mmany concerns from small business memberrs regarding 
requests for variations being verbally approved however later, due t to restrictive 
variation clauses in con ntracts, limits the ability of small businesses t to claim, and receive 
payment for, the work uundertaken.  
 
MEA receives feedbackk from members whereby many tens of thous sands of dollars 
have been lost.  This is s particularly the case whereby a contractor reequests the 
subcontractor to vary th he scope of work and does not follow up with h a confirmation 
order or written variatio on.  Most variation clauses state that it is the rresponsibility of the 
subcontractor to submi it confirmation of the work prior to undertakingg.  However when 
faced with a lengthy leg gal battle to recover monies over a verbal connversation many 
small businesses do noot pursue the claim and end up absorbing the e cost. In effect there 
is the ability for the Conntractor to vary the agreement but no guaran ntee that the work 
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will be paid for.   This is s a common result on sites particularly when deadlines are tight 
and practical completio on deadlines are looming.  Many small busine esses concentrate 
on completion of work aas they are ensuring that they do not breach their liquidated 
damages clause.  The situation for many small contractors is that th hey are faced with a 
‘commercial decision’ o of how big a loss they wish to make under the ese circumstances. 
This is an untenable ar rrangement and these businesses often suffe er considerably, 
sometimes fatally, as aa result. 
 
If we examine and align n the relevant Consumer rights we see that thhese clauses may fit 
under the following pro otections:   

o A term that perm mits, or has the effect of permitting, one party y unilaterally to vary 
the characterist tics of the goods or services to be supplied, o or the interest in land 
to be sold or gra anted, or the financial goods or services to bee supplied under the 
contract. 
 

       
 Turning to the specific question ns asked in the consultation paper we will res spond to each of the 
questions.  In preparation for th he submission we have also sought the views s of members in 
their experiences.  We will referrence feedback from members that we have gathered recently 
about the use of unfair contractt terms in our responses.      
 

1. How widespread is the e use of standard form contracts for small l business and 
what are their benefits s and disadvantages?  
 
The use of standard formm contracts in all of these industries includingg the electrical 
industry is wide spread. .  Our experience is that many of the contractts develop as terms 
come in and out of favouur, or as case law clarifies issues. As such, ccontracts between 
Clients and Major busin nesses alter to reflect the precedence.  These e are then picked up 
by smaller operators an nd eventually these filter down the contracting g hierarchy however 
the practicality and appllicability of these clauses to small businesses s have magnified 
effects.   
 
For example, as referredd to earlier the ‘trickling down’ effect of subst tantial liquidated 
damages clauses to the ese small contractors looms as massive risk t to the business and 
are markedly disproporttionate to the value of the works they are respponsible for. 

 
2. What considerations in nfluence the design of terms and conditio ons in standard 

form contracts? 
 
As mentioned in questio on one the design of contracts is driven by caase law changes 
with a purpose to divert risk to other parties as much as possible.  Thhis risk can be legal, 
financial and in some caases reputational as well.   
 
As well, the purchasing  power of the client has significant impact on the terms offered. 
For example, major cliennts often set unreasonable ‘terms of paymennt’ for invoices 
issued to them. It is not  uncommon for these timeframes to be up to 90 days. 
 
In one case a member hhad agreed to terms under tender documentss for payment terms 
of 30 days. However, it came to light that the major client had an acc counts payable 
policy that debtors of a ccertain ‘level’ (a level they set) would only be e paid under terms of 
90 days.  
 

  

 
Master Electricians Australia Extending Unfair Contract Term Protections to Smalll Business Page 5 

 



ion and a series of letter 
eet the terms 

inesses reviewing standard form contracts or engaging 
signing them? Does this depend on the value or perceived 
action?

l with standard form 
back from 
 hour and rarely is legal advice 
d cost.  MEA members believe that contracts 
s for all parties and not 
he parties in the contract.  However many small busine
nge 
 negotiation,

k 
ourced from their own home and personal assets. 

all businesses try to negotiate standard form contracts?

ge extent 
 and the economic factors more broadly within the economy. It 
ave been in the industry a long time are not scared to walk 

e industry have learnt some very hard lessons in their business 
tiation is not a skill that comes easily to many and hands on 
n and contract risk assessment has been
e 

rocess by which some contracts are negotiated that is the 
l businesses?

bers generally it is the terms that 

perience of the members has been polarised to this view as they 
sition 
 is 
with a large corporation that is not willing to compromise

ses differ from consumers in 
ntracts?

s
 by the Australian Consumer law guide

 contract will typically b
ract and is not subject to negotiation between the parties 
 a ‘take it or leave it’ basis. Standard form contracts are 

r the supply of goods and service

 

It took legal representa  the payment 
further, for the client to 

To what extent are bu ts or engaging 
legal services prior to alue or perceived 
exclusivity of the tran

In the industries we de y used and should 
fee r contracts to be 

in less than a ajor barrier to this is 
mention  
protectio  the engagement 

and the relative size of all busine
not believe they can ch nd as such
pursue changes throug ir lot in life and 

s just the ri usin
and security is usually sets. 

To what degree do s orm contracts?

This will depend to a la  and work 
maturity of the busines in the economy. It 
is fair to say those that  scared to walk 
away from contracts an   It is
those with longevity in t ns in their business 
careers.  Contract neg  and hands on 
experience in negotiati  class room of 

from experien tracts, torts and 

Is it the terms or the tiated that is the 
main concern for sma

h me use concern.  

e  to this view as they 
believe they lack the p ions. 

the proces business is 
attempting to negotiate ompromise

How do small busine eir interaction 
with standard form c

 standard form 
As describe

a standard for repared by one 
party to the con n the parties 
is, it is offered o ontracts are 
typically used f

Extending Unfair Contract Term Protections to Smal

, delayin

To what extent are businesses reviewing standard form contra
legal services prior to signing them? Does this depend on the 

ensive
it is common f

.  A 
mentioned cost.  MEA members believe that contract

based on the size o
and the relative size of the parties in the contract.  However many s

position on items 
accept th

Obviously with most small 
and security is usually sourced from their own home and personal a

To what degree do small businesses try to negotiate standard 

asse
maturity of the business and the economic factors more broadly wit
is fair to say those that have been in the industry a long time are no

work when circumstances are not right
those with longevity in the industry have learnt some very hard less
careers.  Contract negotiation is not a skill that comes easily to man

th
rather than formal education regarding co

Is it the terms or the process by which some contracts are neg

c

experience of the members has been polarise
enter into negotia

concern, especially where a small
attempting to negotiate with a large corporation that is not willing to 

relation to t

do not differ from consumers in relation t

e one that has been 
party to the contract and is not subject to negotiation betwe
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It took legal representat tion and a series of letter exchanges, delayingg the payment 
further, for the client to mmeet the terms of their contract.  

 
3. To what extent are bus sinesses reviewing standard form contrac cts or engaging 

legal services prior to  signing them? Does this depend on the v value or perceived 
exclusivity of the trans saction?  
 
In the industries we dea al with standard form contracts are extensivelly used and should 
be used.  However feed dback from members was that it is common fo or contracts to be 
reviewed in less than an n hour and rarely is legal advice sought.  A m major barrier to this is 
the previously mentione ed cost.  MEA members believe that contractss should deliver fair 
and equitable protection ns for all parties and not based on the size of f the engagement 
and the relative size of tthe parties in the contract.  However many sm mall businesses do 
not believe they can cha ange a large corporation’s position on items aand as such do not 
pursue changes throughh negotiation, instead choosing to accept the eir lot in life and 
accept that’s just the ris sk they live with.  Obviously with most small b businesses capital 
and security is usually ssourced from their own home and personal asssets.  

 
4. To what degree do smmall businesses try to negotiate standard f form contracts?  

 
This will depend to a lar rge extent on the skill of the owner, the asset t and work reserves, 
maturity of the business s and the economic factors more broadly with hin the economy. It 
is fair to say those that hhave been in the industry a long time are not t scared to walk 
away from contracts andd the work when circumstances are not right..  It is fair to say that 
those with longevity in thhe industry have learnt some very hard lesso ons in their business 
careers.  Contract nego otiation is not a skill that comes easily to manyy and hands on 
experience in negotiatio on and contract risk assessment has been thee class room of 
learning from experienc ce rather than formal education regarding con ntracts, torts and 
liabilities.   

 
5. Is it the terms or the p process by which some contracts are nego otiated that is the 

main concern for smal ll businesses?  
 
In discussions with memmbers generally it is the terms that are the ca ause concern.   
 
It is possible that the ex xperience of the members has been polarised d to this view as they 
believe they lack the po osition from which they can enter into negotiattions. However, 
their view is the process s is also a concern, especially where a small business is 
attempting to negotiate with a large corporation that is not willing to ccompromise and 
vary their position. 

 
6. How do small busines sses differ from consumers in relation to thheir interaction 

with standard form co ontracts?  
 
 In short small businessees do not differ from consumers in relation to o standard form 
contracts.  As describedd by the Australian Consumer law guide:  

 
   “a standard formm contract will typically be one that has been pprepared by one 
  party to the conttract and is not subject to negotiation betwee en the parties – that 
  is, it is offered onn a ‘take it or leave it’ basis. Standard form c contracts are  
  typically used foor the supply of goods and services.”  
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    Source A guuide to the unfair contract terms law 2010  

  
      

7. What terms are busineesses encountering that might be conside ered ‘unfair’?  
 
Please refer to the sectiion “Major Contractual Problems” of this subm mission.   

 
8. What detriment have bbusinesses suffered from unfair contract t terms?  

 
In consultation with mem mbers our responses vary on the subject of e effect of unfair 
contracts.  We are informmed about legal cases, regularly refer memb bers to solicitors for 
assistance, and we hea ar regularly about companies writing off debts s and in many cases 
loosing significant six fig gure sums regarding retention monies.  Many y members when 
contract disputes arise r receive demand letters or notices whereby prrincipal contractors 
are issuing demand letteers for significant contract breaches, where inn many cases those 
breaches do not involvee action by the small business.   

 
An example of this was in 2013 when the new Queensland Children’’s Hospital was 
suffering illegal industria al action from a group of workers for a periodd of 9 weeks.  A 
picket line was in place and workers were concerned that they shoulld not cross the 
picket line due to threatss and intimidation.  However the Principal Co ontractor while 
applying to the Fair Worrk Commission for orders for a return to work k also wrote to the 
subcontractors threaten ning liquidated damages of $120,000 a day fo or non completion of 
work.  

 
9. What protections do b businesses curre ntly have when they enco ounter unfair 

contract terms and are e they sufficient?  
 
In many cases there are e remedies in place, however the biggest bar rrier to accessing 
those remedies is the coost and time taken to prosecute.  Generally thhe courts are 
available however with llegal fees averaging approximately $7,000 to o $10,000 to appear 
for a one day trial, plus ccase preparation time, this forms a serious b barrier to most small 
businesses.  Larger bettter resourced companies may prolong the ca ase through different 
means and in many cas ses rely on the lack of resources from the small business to 
impede the prosecution of a strong case against them.  It is either diiscontinued or a 
much smaller settlemennt is taken.   

 
10. What regulatory respo onses are already in place that aim to prot tect small business 

from unfair contract te erms and how effective are these mechani isms?  
 
In relation to constructio on industry relevant states have in place legis slation for building 
industry payments.  Theese include tribunal and independent evaluatoors being engaged 
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a casual employee is not to be counted unless, at that time, he o
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prior to involving the couurts.  This is not well understood by small bu sinesses and we 
would certainly encoura age each state to provide further education an nd information 
dissemination regardingg these topics.  Breach of contract, indemnity y, negligence and 
other such breaches rem medies are not effective for small business d ue to cost and 
power imbalance betweeen the parties.    
 
As well, these Building aand Constructing Industry Payment Acts only y cover work on 
construction projects. Thhe scope of the legislation precludes other ty ypes of construction 
activities from which theese contracts impact on business.  

 
                
Definition of small business  
 
In previous changes to cons sumer law protection it has been relativelyy easy to define a 
consumer.  However to achiieve the Government’s objective in extendding unfair contract 
protection to small businessess the definition of a small business will ne eed to be clear and 
concise to ensure that Courts , Tribunals and Commissions have a very clear defined set of 
criteria.  This will need to inclu ude a point in time consideration for reason ns discussed later in 
this submission.    
 
In various Government departm ments and jurisdictions small businesses are e defined in different 
ways.  
 
Australian and Securities & In nvestment Commission  (ASIC) defines sm mall business as:  
 

“a company with two ou ut of these three characteristics: 
• an annua al revenue of less than $25 million  
• fewer tha an 50 employees at the end of the financial y year, and  
• consolida ated gross assets of less than $12.5 millioon at the end of the 

financial  year.”  
 
Sourcehttp://www.asic c.gov.au/asic/asic.nsf/byheadline/Small+business+­

+What+is+small+bussiness?openDocument  

 
The Fair Work Act section 23 defines a small employer as 

23  Meaning of small busin ness employer  

 (1)A national system em mployer is a small business employer at a p particular time if the 
employer employs feweer than 15 employees at that time. 

 (2)For the purpose of ca alculating the number of employees employeed by the employer 
at a particular time: 

 (a)subject to paragraph (b), all employees employed by the employe er at that time are to 
be counted; and 

 (b)a casual employee is s not to be counted unless, at that time, he or r she has been 
employed by the employyer on a regular and systematic basis. 

 (3)For the purpose of ca alculating the number of employees employe ed by the employer 
at a particular time, assoociated entities are taken to be one entity. 

 (4)To avoid doubt, in de etermining whether a national system employyer is a small 
business employer at a particular time in relation to the dismissal o of an employee, or 
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For statistical purposes, the Australian Bureau of Statistics (ABS) 
Mi

Actively trading business
an ABN and are actively remitting in respect of a GST rol

termination of an emplo oyee’s employment, the employees that are too be counted 
include (subject to paraggraph (2)(b)): 

 (a)the employee who is being dismissed or whose employment is be eing terminated; and 
 (b)any other employee oof the employer who is also being dismissed or whose 

employment is also beinng terminated. 
 
 
The Productivity Commission n, in its report Regulator Engagement with SSmall Business 2013, 
describes a small business via  a number of key characteristics including: 

• “it is independe ently owned and operated, that is, it is n not part of a larger 
corporation or co ontrolled by another firm 

• the owner mana ager is the principal decision maker 
• the owner manaager contributes most, if not all, of the operatinng capital” 

 
Various State Governments  hhave an exemption for small business in re elation to payroll tax 
based on the amount of wagess paid.  These include  
 
 

State  Threshold*  FTE** 
Equivalent  

Qld  $1,100,000 14.7 
NSW $   750,000 10.0 
Vic $   555,000 7.4 
SA $   600,000 8.0 
TAS $1,250,000 16.7 
WA $   800,000 10.7 
NT  $1,500,000 20.1 

     Soource  *www.payrolltax.gov.au 31/7/2014 
     **Assuming AWE ABS November 2013 of $1,437.00 0 per week   

 
            
 
 
The Australian Tax Office (ATTO) definition of small business is:  

 
“ Small business entity y 
You are a small businesss entity if you carry on business with less thaan $2 million  
aggregated turnover. WWhen we say 'you' we are referring to the indiv vidual,  
partnership, company oor trust that carries on the business.” Source    

https://www.ato.gov.au/Business/SSmall-business-entity-concessions/In-detail/Eligibility/Am-I-eligible--for-the-small-business-entity-

concessions-/?page=10 

 
The Australian Bureau of Sta atistics  (ABS) defines small business as:     

“For statistical purposes s, the Australian Bureau of Statistics (ABS) d defines a small 
business as an actively y trading business with 0–19 employees. Mic cro businesses are 
small businesses with 0 0–4 employees. Actively trading businesse es are businesses 
that have an ABN and a are actively remitting in respect of a GST rolee.” 

Source Report: Australian Small Business: Key Statistics and Analysis, December 2012    
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The Australian Privacy Act ha as set an exemption for those businesses witth a turnover of less 
than $3,000,000 as long as tho ose businesses do not participate in certain a reas of business 
such as health or credit reportin ng.   

Examining the above there are three methodologies and two time periods reegulators use in 
various combinations to define small business. 

 Methodologies   

a. Number of empl loyees 
b. Annual turnover 
c. Business ownersship and operating characteristics  

 Period of time 

a. Financial Year  
b. Point in time  

 
 
MEA notes that the consultationn paper also raises the extent of the transact tion amount.  We 
believe that this would unneces ssarily disadvantage those employers with higgher than average 
input costs or those who are op perating in a new and emerging market or tec chnology. Using this 
model presents complication w whereby the value of a product / service in onee transaction 
assumes a small business becoomes a large business without consideration n of the input costs 
and relevant profit margin. It wo ould be the same as assuming that a consum mer becomes a 
business simply because they ppurchase a good over a certain value.  When n in actual fact the 
status of the business has not cchanged.   
 
MEA believes that this would noot achieve the governments intent for small b business to access 
the unfair contract terms provissions.         
 
It is the view of MEA that a com mbination of the methods and periods we hav ve detailed should 
be used in determining the defiinition of a small business.   
 
In utopia it would be advantage eous for all federal legislation to align to allow w consistent 
understanding and increase co ompliance within the business community how wever we recognise 
that this is not achievable withinn this process.  
 
MEA would recommend that a definition of small business contain the follow wing:  

1. That at time of tenderr / negotiation / request for quotation of servicces / supply 
determines the point in time to formulate the business size;  

2. The annual turnover oof the business in the previous financial yearr is less than 
$2,500,000 (indexed  each year to the Australian headline CPI ratee); and  

3. That the number of e employees employed by the small business is s less than 15 by 
simple head count takking into account all related entities. 
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MEA would also suggest that any changes in legislation require all parties t
both parties ar

business qualifies for the protections that the Government is proposing.  T
the courts and reduce as far as practical a party’s ability to argue otherwise

We believe that should the parties have a dispute during the life of a contra
act when originally formed w

would cause d
would achieve the Governments ai

to capture a contract where a small busin

submis

who supply and acquire goods.  As discussed earlier this position is releva
circumstances whereby electrical small business purchase supply and valu

tinational or nat
and suppliers.  It would be an anomaly to protect a business only in one up

MEA is of the view that if there are 2 small businesses they should also ha
unfair contract terms.  However to better clarify this alo

form contract
forma for the businesses to use

utilised when neither party has a standard form contract, thus reducing cos
a contract that is under negotiation.  This

then provide a balance and ensure that the small business rights as detaile

There are various examples including standard building contracts, tenancy 

MEA is supportive of changes to the unfair contract terms prot

evaluation of a small business at the time negotiations t
Business turnover in the past financial year was less than $

Includes small business contracts involving supply or acqui

MEA would also suggest that a any changes in legislation require all parties too the contract to 
disclose in the contract the abo ove information to ensure that both parties aree aware that the 
business qualifies for the protecctions that the Government is proposing.  Th his will also clarify for 
the courts and reduce as far as s practical a party’s ability to argue otherwise and thus cause 
delay and for more legal expennses to be incurred.      
 
We believe that should the partties have a dispute during the life of a contracct and the courts are 
required to determine whether oor not the contract when originally formed wa as unfair due to it 
finding significant imbalance, not reasonably necessary and would cause deetriment to the 
company, that this 3 pronged ddefinition would achieve the Governments aim m of defining those 
who are eligible for unfair contrract term protection.    
 
Should the extension apply too capture a contract where a small busine ess either acquires 
or supplies goods or services s?  
 
This consultation paper has raissed the above question.  It is MEA’s submiss sion that the 
protections being considered arre a must for small business and should coveer small business 
who supply and acquire goods. .  As discussed earlier this position is relevan nt due to the 
circumstances whereby electric cal small business purchase supply and valuee add to customer’s 
businesses and in many cases suppliers of product are multinational or natiional wholesalers 
and suppliers.  It would be an a anomaly to protect a business only in one upsstream transaction 
rather than covering transactionns that flow in both directions.   
 
Extending the laws to capture e small business to small busine ss   
 
MEA is of the view that if there are 2 small businesses they should also hav ve the same access 
to protections from unfair contraact terms.  However to better clarify this alon ng with regulation we 
would suggest that the Federall Government create standard form contracts s of a general nature 
that comply with the changes b but are a pro-forma for the businesses to use..  These would be 
utilised when neither party has  a standard form contract, thus reducing costts, or in the event 
when the parties cannot agree on a contract that is under negotiation.  This  contract should 
then provide a balance and ens sure that the small business rights as detailedd are contained 
within the contract.   
 
There are various examples inc cluding standard building contracts, tenancy aagreements etc in 
each jurisdiction that currently aachieve the same outcome.  
 
Summary    
 
In summary MEA is supportive of changes to the unfair contract terms prote ections being 
extended to small business tha at includes:  

o An evaluation o of a small business at the time negotiations ta ake place; and  
o Business turnov ver in the past financial year was less than $22,500,000; and  
o Business emplo oys less than 15 employees; 
o Includes small b business contracts involving supply or acquis sition of goods or 

services with annother business;  
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Includes protection for small business to small business co

A term that permits, or has the effect of permitting, o
or limit performance of the co

A term that permits, or has the effect of permitting, o

A term that penalises, or has the effect of penalising,
termination of the contr

A term that limits, or has the effect of limiting, one pa

A term that permits, or has the effect of permitting, o
services to

interest in land to be sold or granted, or the financial 

A term that permits, or has the effect of permitting, o

A term that permits, or has the effect of permitting, o

A term that permits, or has the effect of permitting, o
the 

MEA appreciates the chance to make this submission and we would advis
there was a further opportunity to participate in public consultations or rele

o Includes protecttion for small business to small business con ntracts; 
o Making the follo owing conditions illegal:     

o A term th hat permits, or has the effect of permitting, on ne party (but not 
another p party) to avoid or limit performance of the con ntract 

o A term th hat permits, or has the effect of permitting, on ne party (but not 
another p party) to terminate the contract 

o A term th hat penalises, or has the effect of penalising, one party (but not 
another p party) for a breach or termination of the contr act 

o A term th hat limits, or has the effect of limiting, one par rty’s vicarious 
liability fo or its agents 

o A term th hat permits, or has the effect of permitting, on ne party unilaterally 
to vary th he characteristics of the goods or services to be supplied, or the 
interest in n land to be sold or granted, or the financial g goods or services to 
be suppli ied under the contract 

o A term th hat permits, or has the effect of permitting, on ne party (but not 
another p party) to vary the terms of the contract 

o A term th hat permits, or has the effect of permitting, on ne party (but not 
another p party) to renew or not renew the contract 

o A term th hat permits, or has the effect of permitting, on ne party to vary the 
up-front p price payable under the contract without the rright of another 
party to teerminate the contract. 

 
MEA appreciates the chance to o make this submission and we would advisee that in the event 
there was a further opportunity to participate in public consultations or relev vant government 
committee hearings we would mmake our relevant officers available.  
 
 
 
Jason ODwyer 
General Manager – Workforcee Policy  
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