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STRENGTHENING PENALTIES OF CORPORATE AND FINANCIAL SECTOR MISCONDUCT SUBMISSION.
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The AIOFP is the largest Association representing the independently owned and independent advisers with over 4,000 advisers in its constituency. To be a member the adviser must operate their own AFSL and not have any institutional ownership.  

The AIOFP and its Members are in favour of any measures which will encourage greater regulatory compliance by the financial advice community and delivers a higher standard of professional advice to consumers. 

The imposition of greater penalties is a proven method of deterring undesirable behaviour and the AIOFP therefore supports the proposal. 

However, the AIOFP also supports the establishment of a truly independent committee or body which is appointed to adjudicate on what action is to be taken against parties who cause, or are directly responsible for, the failure of a financial product, or incompetent advice given in respect of a failed financial product. 

The greatest losses incurred by consumers over the past 12 years has been due to product failure, and NOT through poor advice. Consumers’ financial losses, which may have occurred through poor strategic financial advice, pale into insignificance when compared to the losses incurred due to product failures. Since 2006 there have been 165 different funds, representing $37.3 Billion of consumer savings, which have either failed, were frozen, or became impaired. [see attached FAILED, FROZEN AND IMPAIRED SUNDS.]

Against this background it has been the Advisers who, in good faith, offering these products to clients, were attributed with the blame for the failure of those various financial products. These were products manufactured by promotors who, notwithstanding their disclaimers, impliedly represented to the world that their product was a reliable and viable investment. 

These products were then assessed as being reliable and viable investments by the various Research houses, which were appointed by the promotors of the products to rate the investment offered, and which rating assessment was then paid for by the promotors of the products – in any circumstance, the relationship between the promotor and the Research House would normally create a conflict of interest. 

These products were then managed by administrators and overseen by appointed custodians who had the carriage of the administration and protection of the investments. 

The calumny for the failure of these products was sheeted home to the hapless Adviser industry which was pilloried for having relied on the plethora of information and representations contained in PDS’s, Research House ratings, oversight credentials of RE’s and Custodians and regulated protections none of which prevented the failure of these funds.

Not a single promotor/manufacturer, rating house, administrator or custodian was ever held to account for the failure of any of those 165 failed funds.

And no explanation has ever been given to the public as to why no action was taken against those who manufactured the products, the rating houses or the administrators and custodians of those failed funds.

It should be remembered that Advisers are also ‘consumers’ of these products and must rely upon these third parties to perform their stated and represented tasks and obligations efficiently and honestly.

The following is the product creation/registration/approval/distribution process which takes place BEFORE an Adviser considers recommending a product to consumers – 

1.	ASIC registers the product, if it meets certain legal requirements.
2.	A Custodian and Responsible Entity are approved as part of the registration process.
3.	A Research House must rate the product to enable Advisers to recommend it.
4.	The Manager of the product must be approved by the registration process.

The ASIC registration process is perceived in the market as central to the acceptance process for consumers and advisers. Also, central to the process is the distribution of the Product Disclosure Statement [PDS], the appointment of a Custodian, an RE and Manager – all which are ‘approved’ by ASIC. The only entity not part of this ‘approval’ process is the Research House which rates the product.

At this point a simplistic analogy may be appropriate – if a consumer seeks drug advice from a chemist shop adviser, the prescribed drug fails and causes damage who does the consumer legally pursue? The drug manufacturer? The Government body that allowed its entrance onto the market? Or the chemist shop adviser?

Bankrupting and legally crushing the chemist attendant is the easy option, who wants to take on the Government or a large manufacturer?  But this option will not stop the current and 
future manufacture/distribution of the drug. This same theory can be applied to the financial services industry. Unless those who are responsible for releasing, managing, rating and acting as a custodian for failed products are not held accountable, it will continue.   

The proverbial elephant in the room is the role which ASIC is seen to play in the registration of financial products. ASIC does legally distance itself from the perception of ‘approving’ a product, but when a central authority, such as ASIC, controls the entire process of registration and vetting the participants, avoiding the perception that a financial product has been given the ‘stamp of approval’ by ASIC is a difficult task. 

The other perception which may be hard to avoid, is that ASIC simply ‘turns a blind eye’ to the performance and behaviour of entities which ASIC has ‘approved’ by the processes just mentioned, and, instead, targets the hapless Advisers, who have relied upon the information and representations provided by the promotors and the other parties who are part of the ‘approval process’. Unfortunately, the Advisers present an easier challenge to pursue for the failure of a financial product rather than those who are responsible its demise.

Perhaps a new way of thinking needs to be adopted when seeking to provide redress for consumers when products fail, and investments are lost.

ASIC has the problem of being charged with a large remit to regulate and oversee a vast and wide ranging corporate and commercial sector and budget constraints are always a requisite consideration.

However, AIOFP submits that in the wide-ranging area of product failures, to pursue a singular policy of prosecuting only the Adviser industry is, with respect, a strategy which does reap some ‘low hanging fruit’, but does nothing to correct the root of the problem namely, the seemingly immune promotor and the other participants in the process of offering and distributing a financial product which fails. 

A prime example of the ‘low hanging fruit’ approach is the fallout from the recent ASTARRA/TRIO fraud. Despite a Senate Enquiry finding that ASIC/APRA were derelict in their duties in allowing those products onto the market in the first place, that the Custodians were found to be clueless, and the Research Houses hopelessly conflicted, the only persons prosecuted were some minor trustees and a handful of Advisers for unrelated and relatively minor compliance issues. This strategy received sufficient media attention to deflect the blame to the Advisers who were prosecuted for their involvement. Meanwhile, the consumers lost their life savings, and the real perpetrators of the blatant fraud escaped relatively unscathed.

Unless this grossly unfair approach of simply blaming Advisers for the failure of financial products is not addressed, and those who are truly responsible for product failure are held accountable for their role in such failures, products will continue to fail, and consumers will continue to lose their savings.  

AIOFP submits that a new and broader regulatory approach needs to be taken to deter those from promoting and producing financial products which fail, and that those promotors, and 
those who they enlist to verify the viability of the products, also need to be held to account in the same way as Advisers are required to account for their negligence or omissions.

An option to consider would be to include product manufacturers within the scope of the complaint resolutions scheme, where they are answerable to a panel of their peers over their product mismanagement or failure. There have been many examples over the years where manufacturers have not been held accountable for their actions and consumers have not had the will or resources to pursue them in the Courts. If, however, such promotors and the relevant entities involved in the administration of an investment fund, were confronted with the possibility of losing their AFSL unless the losses incurred were redressed or reinstated, this would provide a powerful tool to deter the over-enthusiastic promotion of financial investments. 

Such a task is not beyond the regulatory power of ASIC to implement. But if ASIC is of the view that such a task is beyond its present remit, then there needs to be regulatory change to incorporate into the framework of punishment currently proposed against Advisers, to include those who bring into being financial products which fail.

And this new included group will have the same opportunity to plead their case in the same way as Advisers are required to do - and in respect of both groups, let the cards fall how they may.

All Politicians need to muster the courage and fortitude to take on the Financial Institutions over the incredibly consumer unfriendly nature of CHAPTER 7 of the Corporation Law. Here Institutions have no moral or ethical obligations to consumers with their market conduct, a truly bizarre situation indeed.  

In this new and broadened regime, the consumers may get a better outcome. And if it only serves to deter the entrepreneurs from foisting dubious financial product onto the market, because of their potential exposure to legal/regulatory consequences, then that will be a good step forward for all concerned – particularly for consumers.    



PETER JOHNSTON
EXECUTIVE DIRECTOR – AIOFP
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