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Current Policy:

The Income Tax Assessment Act 1997 (ITAA 1997) provides an exemption to CGT events E1 and
E2 where a trust is created over an asset transferred from another trust, or an asset is transferred
from one trust to another trust. The beneficiaries and terms of both trusts must be the same. (See

paragraphs 104-55(5)(b) and 104-60(5)(b) of the ITAA 1997.

Taxation Ruling TR 2006/4 explains the current approach of the Tax Office for determining
whether the trusts are the same. The approach takes a strict definition of the same, in meaning and
effect. The only things that do not have to be the same are: the trustees; the commencement and
establishment dates; the settlors; and, the trust property.

The Tax Office explains in ATO Minute 431/2006 why trust cloning might be used. Trust clonmU
is primarily used for succession planning and asset protection,

As a succession-planning tool, it can only be used by discretionary trusts. Cloning a discretionary
trust but changing trustees allows an effective transfer of control over the individual assets without
triggering a taxing point (provided the exemption test is met). For example, if two individuals are
beneficiaries of a discretionary trust that holds two properties, one property could be transferred to a
cloned trust. Both individuals remain beneficiaries of both trusts, but with different corporate
trustees controlled by each individual — effectively splitting control of the two properties.

Trust cloning is used to isolate passive investment assets from the risks associated with active
business assets. For example, a discretionary trust has a business with loans and other liabilities
attached, plus shares and a rental property. Cloning may be used to isolate the shares and the rental
property in a new trust so they do not run the risk of being taken by creditors to satisfy business
debts.

There is also some suggestion of cloning being used to split trust assets between separate trusts so














