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Date: #/03/2008
Assistant Treasurer

TAXATION ADMINISTRATION: TRUST CLONING

Action required by: ##

Recommendation: That you:

a) note the administrative and interpretative difficulties relating to the CGT
exception that applies if an asset is transferred between two trusts with the same
terms and beneficiaries, and

b) indicate whether you consider the policy as revealed by these plain words to be
appropriate.

NOTED/APPROVED/NOT APPROVED Date / /

KEY POINTS

1. We consider the exception is the result of a drafting error. It was intended to apply
to the transfer of an asset from a retiring trustee to a new trustee of a single trust.
But, as drafted, it applies to the transfer of an asset between two separate trusts.
This results in considerable interpretative and administrative difficulties.

Interpretative difficulties

2. We have ruled that the terms and beneficiaries of the two trusts must be exactly
the same in all respects for the exception to apply. A strict view is required by the
plain words of the exception. Treasury supports this approach.

3. Consistently, we have ruled that such things as the identity of appointers and the
existence or otherwise of family trust elections are ‘terms’ of the trust which must
be the same. This approach has been heavily criticised. We acknowledge a strong
alternative view. It may well prevail if the issue is litigated.

4. Further, although the exception effects a ‘roll-over’, it is not supported by the
usual roll-over infrastructure. We have attempted to deal with parts of this
interpretatively, but may well lose if the matters are litigated. The exception can
arguably be used to eliminate Australian tax by stepping-up the tax cost of a
transferred asset to market value. The exception can also be accessed even if the
asset is sent ‘off-shore’ and out of Australia’s taxing jurisdiction.,

Copies to: (Treasury), (Treasury); (ATO);
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