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TREASURY EXECUTIVE MINUTE

’Minute No.

22 Qctober 2010

Parliamentary Secretary to the Treasurer  cc: Deputy Prime Minister and Treasurer
ANTICOMPETITIVE PRICE SIGNALLING AND INFORMATION EXCHANGE

Timing: For information, as requested by your office.

Recommendation: That you note the attached briefing outlining developments in relation to the
consideration of anti-competitive price signalling and information exchange under the Trade
Practices Act 1974 (TPA).

Noted Signature: .....coccveeerccverrieenieniecraerans veeed . ./2010

KEY POINTS

. The Treasury has previously advised the Deputy Prime Minister that thére is merit in
prohibiting anticompetitive price signalling and information exchange (collectively referred to
~ as facilitating practices below) and has previously provided advice as to options to address
these practices within the framework of the TPA.

. Facilitating practices are those practices that help firms, particularly in certain oligopolistic
markets, avoid the usual tensions and uncertainties associated with competition. Asa
consequence, it assists those firms to achieve and maintain prices above the competitive level.
In some cases, outcomes can be as harmful to competition and consumers as cartel behaviour.

. Competition laws cannot force firms to compete where they have little or no incentive to do.
so. Rather, the TPA endeavours to prohibit conduct likely to harm consumers by inhibiting or
preventing competition in a market.

. Information exchange plays a vital role in our economy. Firms should continue to be free to
communicate to the public and stakeholders their market positioning and branding intentions,
where such communications are perfectly legitimate, pro-competitive and efficiency
enhancing.

. In January 2009, as a result of the concerns raised by the ACCC in its 2007 Petrol Report,
Treasury issued a discussion paper regarding the meaning of ‘understanding’ in section 45 of
the TPA, which deals with cartel conduct. Through this process, considerable concern was
raised that some harmful forms of anti-competitive conduct (such as facilitating practices) are
not currently caught by the TPA (for further detail, see Additional Information and
Attachment A for a detailed summary of the submissions). These views were in line with
evidence from other jurisdictions.

. Treasury, in close consultation with the ACCC, has previously developed and advised on a
proposed model for addressing the issue of facilitating practices to the Deputy Prime Minister
(for further detail, see Additional Information). This model proposed that:

—  The TPA be amended to include a per se prohibition on the private disclosure between
competitors of pricing information.
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—  The TPA be amended to prohibit information disclosure by a corporation with the
purpose of substantially lessening competition in a market.

—  Exemption from prosecution on public interest grounds be made available via
modification of the existing Authorisation and Exemption processes.

. In addition to advice provided by the ACCC, this model was developed with reference to

exvert legal advice provided by f J(see Attachment B) and the
r -~ (see Attachment C) and expert economic advice provided by
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Dr Jill Walker (see Attachment DY. . X
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Andrew Deitz Contact Officer: Lauren Jones Ext: 3200

Manager
Competition Law and Policy Unit
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ADDITIONAL INFORMATION

ACCC 2007 Petrol Report and facilitating practices

One of the issues considered in the 2007 Report of the ACCC inquiry into the price of
unleaded petrol was the role of the TPA in addressing impediments to competition, in
particular anticompetitive agreements under section 45.

— The ACCC expressed concerns that court decisions have, over time, narrowed the kind
of conduct that is caught by the term 'understanding' in the TPA. The ACCC also raised
concerns about the Court's readiness to draw inferences from evidence in determining
whether parties have reached an understanding.

— To address these concerns, the ACCC recommended that amendments to the TPA be
made in order to broaden and clarify the meaning of the term ‘understanding’. It
recommended that the TPA provide that an understanding may be found to have been
arrived at, notwithstanding that it was ascertainable only by inference from surrounding
circumstances. The proposed amendments included a list of factors which the Court
could consider in determining the existence of an understanding.

These concerns came about largely as a result of the outcomes from the high-profile petrol
cases of Apco v ACCC and ACCC v Leahy.

Discussion Paper — Meaning of ‘understanding’

In response to the concerns expressed by the ACCC in its 2007 petrol inquiry, on 8 January
20009, the then Assistant Treasurer and Minister for Competition Policy and Consumer
Affairs, Chris Bowen MP, released the discussion paper ‘Meaning of ‘Understanding’ in the

Trade Practices Act 1974°.

— It sought submissions from interested parties regarding the adequacy of the current
interpretation of the term ‘understanding’ in the TPA to capture anticompetitive conduct.

The closing date for submissions was 31 March 2009. Treasury received 15 public |
submissions, and one confidential submission.

Key summary of submissions

Most submissions suggested that it is not necessary to clarify or define the meaning of
‘understanding’; and that the Court is not currently constrained in its ability to draw
inferences or rely on circumstantial evidence. A majority of the submissions did not support

the ACCC’s proposed amendments.
Key comments and issues arising from the submissions include the following:

—  that the ACCC’s assertion that there has been a shift in the interpretation of
‘understanding’ is questionable; and

—  that the ACCC’s proposed amendments to remove the element of commitment in the
term “understanding’ would depart from the approach taken in comparable jurisdictions
and be over-inclusive.
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— A number of submitters, including the Law Council of Australia Trade Practices
Committee, considered that it was more desirable to address concerns regarding
facilitating practices through a more direct and specific amendment to the TPA, rather
than through amendments to the meaning of “understanding’.

Proposed form of amendments to the TPA

Per Se Prohibition

. Firstly, a per se provision would prohibit the private disclosure of pricing information
between competitors (the per se prohibition). The per se nature of such an offence is
appropriate as such private exchange of pricing information is highly likely to result in harm
to competition and consumers, and is most unlikely to have any offsetting pro-competitive
features. ' '

. A per se test requires no proof as to the purpose or effect of the conduct. It has therefore been
reserved for private disclosure of price information between competitors, since such conduct
is inherently anti-competitive. However, the per se nature of the test allows very little
flexibility in the event that there arise any instances of private disclosure of pricing
information which do not harm competition.

. While it is widely accepted that private disclosure of future pricing intentions is
unambiguously anti-competitive, there may be instances of private disclosure of current prices
that are benign or even pro-competitive. Although likely to be rare, such instances can be
appropriately dealt with by authorisation and applying exemptions similar to those already
applying in the TPA, such as for joint ventures. Nevertheless criticism is likely to arise.

. Tt will be necessary to define ‘private disclosure’ appropriately to capture the conduct of
concern, that is, disclosure of information that is not available to the public.

Substantial Lessening of Competition Prohibition

. A second provision would provide a mechanism to capture a broader range of facilitating
practices engaged in with the purpose of substantially lessening competition in a market (the

SLC prohibition).

. A possible criticism of this provision is thit it imposes a very high burden of proof on the
ACCC. Similar criticisms have been levelled at s 46 of the TPA which includes the same test
of establishing the purpose of the firm engaged in the conduct.

—  In order to make it clear that there is no necessity for a ‘smoking gun’ document to
establish that a firm had the requisite purpose, we consider that a provision similar to
s 46(7) should be included. This provides that a Court can infer the existence of
purpose from the conduct of the corporation or of any other person or from other

relevant circumstances.
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—  The appropriateness of an effects test can be further considered once case law has
developed in this area.

Authorisations and Exemptions

It is expected that businesses would be able to access appropriate arrangements to seek an
exemption from any new provision/s. This would allow businesses to proceed with conduct
which is of net public benefit which would otherwise breach any proposed amendments to the
TPA. Such arrangements would be consistent with those provided in other sections of the
TPA, where businesses able to demonstrate a net public benefit from the proposed conduct
can be granted case by case exemption (known as ‘authorisation’).

Available exemption mechanisms also include, where appropriate, legislative and/or
regulatory exceptions through section 51 of the TPA for particular activities which the
Government is satisfied are providing net public benefits.
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LeCG | Attachment 2

MEMORANDUN

DATE: § May 2009
TO: Bruoe Cooper and lan Lawrence
FROM: Dr JHl Walker

RE: Facllitating practices and “Understanding”

Background and Introduction

1. The Full Faderal Court dacision in Apco Service Stations PTY Ltd v ACCC (2005) and the
subseguent Federal Court dacision in ACCG v Leahy Petraloum Ply Lid (2007) —"the
pefrol cases®— have highlighted the namow Interpretation of “understanding” as a type of
agraement for thé purpose of 5.45 and s.45A" of the Trade Practices Act (the Act),

2, Thelssua s nota newone. My understanding of the Gourts interpretation of 545 s that it
has conslstently required three elements for a finding of any type of "agreement”;

a) communication batween the pariles; ‘
b) a"meeting of minds® between the partles ta tha alleged agreement; and
¢) an elementof commitment by at Ieast one party to the agreement.

“The concepts of “arrangement or understandlng“ have been treated as essentially
synonymous and less formal than a "contract™

3. The Emallcase® tested the limits of the law, in terms of the abllity of 5.45 to catch
“aclitating practices” (see further below) and the law was faund wanting. Dasplte the fact
that Emall and Warburton- Franki regufarly exchanged proposed price lists In advance and
submiitted identleal tendars based on those price lists, Lockart J failed to find the requlsite
'l'lmeeting of the minds” ar that there was any obligation on elther party to adopt those price

sts: . .
Email issued a price list some four weeks before the tender closed; but 1 hava no doubt

that thls was marely in furtherance of lis ,prlos leadorship and was in no way Intended as
some form of slgnal to Warburion Frankl,*

! Henceforth I shall simply refer to 845, but my coraments ars relevant ta both,

Ses my own comments in Yill Walker "Metgers, Horizontal Agreements and the Problem of Oligopoly”
{2000) in Ray Steinwall (ed.) 25 Years of Australirin Compefitfon Law, Butterworths, particularly
pp-246-248, ) . i

3 Trade Practices Commission v Emall L1d & Anor (1980) ATER 40-172.

4 Ibid, at42, 374,
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4. For many years the Trade Practices Commission {TPC) and subsequently the Australian
Competition and Consumer Commisslon (ACCO) pursued more stralghtforward cases
under 5.45, with a high success rate. Twanty five years after Email, It might have been
hoped® that the greater economic sophistication of the Courts wauld have enabled them to
broaden the Interpretation of “understanding” for the purposes of 5.45 fo incorporate
facilitating practices, but the petrol cases have given a clear indlcation that this will not

happen without a chianga in the law. .

5. |have been asked to provl&a an ecanomic perspactive on the problem of “Facilitating
practices” and the Interpretation of “understanding” under s.45. Four separate issues

arlse:
a) Is there an economic problem which should be caught by the law?

b) Ifso, should the .concept of “understanding” i s.45 be broadened, or should a
soparate offerice be addsd, along the lines of the Eurapean concept of
“concetted practices"?

¢) What should be the threshold test for such practices to be unlawful?
.d) Should tha forthcoming criminal cartel offence extend to facilitating practices?

8. The foous of this Memo Is an the first and third questions, which call for the most
preonomic input, 1 will also express soma thoughts on the second quastian, mnore framtha
perspective of someone who has worked in the field for a long time, rather than because
aconomics has anything particular to say about . Fwill say very little at all about the final
question, which Is not the current focus of attention.

The Problem of Oligopoly®

7. Oligopolistic markets are characterised by a small number of large players, sometimes -
with 2 fringe of smatller rivals. It should glso be kept in mind that whatis a “large” player
depends on the size of the relevant market. In some cases that market may be alocal
vetall market. Whéreas in perfectly competitive, and often workably competitive, markets -
individual suppliers are “price takers”, too small relative ta the market for thelr actions to
have any significant Impact on miarket gutcomes or the actions of other suppllers, this is
not the case In oligopolistic markets. Individual suppliers In oligopolistic markets
recognise their mutual Interdepsndence, antlcipate that their actions will have an effect on
market outcomes and will cause reactions from their rivals and take account of thelr
axpectations about thoss effects in thelr own price and output decisions.

s T oxpressed that hops myself in Walker (2000), op.cit., p.260.

6 While the issue of facililating practices generally arises in the context of oligopoly, it is equally
applicable to situations of oligopsony and any changes to the Iaw should apply equally, just ags45
citrrently does. '
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8.

Economists have devisad many many models of oligopaly, particularly since the
widespread adaption of “game theory™. The outcome of these modg!s depends on the
structural characteristics of the market and the rules by which the players are assumed to
play the game. Tha so called "folk theorem” at oligopoly has been paraphrased as
*anything can happen™.” The outcome of repeated oligopolistic Interaction over me,
where the only "communleation” is market action, can rangs from the competitive outcome
to the monapoly outcome, . .

The achlevemant of supra-competitive prices simply through the dynamic Interaction of
oligopolists acting unilaterally in the market Is often referred 1o as “iacit callusion” In the
gconomia [terature, 1.e. the achisvement of a collusive outcome without any explicit

agreement:®

The key to taclt colluslon Is that when firms interact repsaledly, they may react not only &0
fundamental market conditions but alsa to each othsr's past behaviaur. The fundamental kdea
behind all models of tacit colluslon fs that firms may have an incentiva fo setd prica higher
than the price they would otherwise wish, becausa of the fear that if they do not da so, other
firms will react by Setting fower prices in the future.®

Whether they do In fact have such an ingentive will depend on how much the firm hasto
galn from undarcutting now, how likely other firms are to cut fulure prices in response,
how mech they would loge from rivals price cuts In the future and the firm's discount rate
on those futurs profits relative to profits today. Even models with relatively large numbers -

_of playars can result In collusive outcomes, depending on the assumptions.

See Gregory J Warden (2004) “Economic Evidence on the Existence of Collusion: Reconclling
Antittust Law With Oligopoly Theory™, Anitrust Law Journal 71, pp.719-800 and M, Scherer and
David Ross (1990), Industrial Market structure and Economic Performance, 3" EBdition, p.220,

I note that Caron Beatlon-Wells and Brent Fisse refer to tacit collusion and facilitating practices as ons
and the same, and more generally there is something of 2 Iack of conaerisus ot what exactly is
encompasged by tacit collusion. In this note T usa the term tacit collusion fo cover conduct which
achieves a collusive outcoms without explicit apreement, Thismay simply jnvolve a dynamic
oligapoly In which players learn from repented Iuteraction and reach a sustainable anti-competitive
outcome. 1t may or may not be supported by Facilitating practices, Furthenmore, facilitating practices
may support both taclt and explicit agreemeits by assiating parties to reach and mainteb either typo of
agrecment.

Masc Ivaldi, Bruno Jullien, Patrick Rey, Paul Seabright and Iean Tirole (2003) The Economics of
Unilateral Effects, Tnterim Report for DG Competition, Buropean Commission, Fingl Draft, November,

.17
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10. Tha question for both oligopolists and competition pollcy Is how do we know which
outcom is likely to cccur when and what can we do about t? The problem for
oligopolists Is that many factors can Intervene to pravent them reaching or malntaining a
collusive agreement, whether tacit or expllcit, pushing the markst outcome towards a
mora compatitive rather than a collusive outcame.” Market participants may be
numeroug and difficult to coordinate and may have divergent Interests, price cutting will be
tampting to one but can ulimately undermine the agresment If It Is not detected and
punished. Thesa problems affect both explicit and taclt collusion.

11. Oligopolists can engage in various forms of communication, both spoken and unspoken,
which can reduce the range of possible outcomes and help push the final vesult fowards -
the collusive outcoma. This communication may favolve an explicit agreement that wauld
he recognlsed as such by the Courts in Australia, or it may Involve what have generally
haen termed “faciitating practices” In the acanomlc iterature, which appear to bs
synonymous with the concept of “concerted practices” in European competition law.
Facliitating practices have bsen defined as:

.. bahaviour that, either by deslgn or happenstance, helps the fims In the market
overcome the complicaling faclors that make purs aligopolistic interdgpendence
Infoasible or Insufficlent 1o ylald monopoly profits.”"

12. As noted above, economists generally talk about the problem ofcolluslonaseneof
‘reaching and-maintalnirig; by datécﬁn'g‘a'ﬂd-?:‘x‘lﬁiéﬁlﬁg”‘éh‘a’éﬂﬁg"i"a'gr'ééfhéﬁt-‘dh"t'ﬁb:“ =
collusive outcome. The same problam applies to tacit as to explicit collusion. Facllitating
practices can help to solve the prablem of collusion, both explicit and tactt, by Increasing
the probability that the partles will reach an agrasment, and that cheating can be detected

and punished. They do this by:"
a) Increasing transparency; and/or
. b) changing incentives.

13. Increased transparency reduces uncertalnty about rivals actions, can facilltate reaching an
agreement, through “negotiation” and the craation of "facal points”, and can facliitate the
detection and effectiva punishment of cheating and the avoidance of mistakes. The
incentive to reach and maintain an agreement is increased when the relative pay-off from
doing so Increases, e.g. the gains from discounting are reduced and/or the costs, In terms
of punishment, are increased.

o Georgo T Stigler (1954), "A Theoty of Oligopoly”, Jouraal of Palitical Economy 12, pp44-61.

n George A Hay (1984), “Facilitating Practices: The Ethyl Case”, In Kwoka and White (eds), The
Antitrust Revolution, 3™ edition, Oxford, 1999, p.189.

2 See Steven C Salop (1986), ‘Practices that (credibly) facllitate oligopolistic coordination™ in Stigliz
and Mathewson (eds.) NewDeveloprents in the Analysis of Markef Struchure, MIT Press. Note that the
Beaton-Wells and Fisse aubnaisslon emphasises the former, more obvious, effect of facllitating
practices, but economiets would emphasice hoth effects,
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14. The range of practices encompassed by the term “facilitating practices” Is patentially very
large, depending o the opportunities which atise in any particular market setting. The
exchange of price lists or proposed prices, which wera the subject of the Emall and petrol
cases, are perhaps the most obvious. The Alrline Tariff Publishing Company (ATPGO)
case Invalved both signalling proposed price increases and likely punishments through a
central clearing houss for distribution of alrline fare change information to customers,
travel agents and altfines.”® Thesa lypes of practices allow rivals to engags In “cheap:
talk”, slgnalllhg and “negotiating” & colltisive outcome before it is Implemented. Other
praciices include the usa of dellvered pricing or common base polnt pricing, which help

* pravent compstition over frelght rates undermining product price coordination. Similady,

roduct standardisation ean discourage chisating on price agreements through quality

improvemenit and product differentiation. The use of “most favoured natlon or oustomer
(MFN or MFC)" clauses can dlscourage offering lower prices to win particular cuslomers
because the same price must ba offerad to others, reducing the pay-off, while “match the *
competition (MTC)" commitments can also discourage price culting by Increasing the
likelihood of detecting otherwlsa searet price cuts and Increasing the likely spesed of rivals
reactions and hence the pay-off ia the price cutter. RPM can also be & facilitating practice
far upstream collusion where price monitoring is easler at the retall level. One paper has
drawn attention to the use of surcharging to pass through cost shocks as a facilitating
praciice to help avold the potential disruption they cari cause to price coordination.™

15. Faollitating practices may be undsriaken by multiple players In the market or by one. An
example of the latter, based on areal case, might be where a market leader ~ In terms of
market share and cost efflelency —in a duopoly signals to thelr rival that they want to end
a price war between them and retum to “commerclally sensible” pricing. - They indicate a
proposed price Increass, which can be withdrawn if It Is not matched, and they Indicate
that the consequence of not matching it could be the poaching of twa customers for every
ona taken by the tival and an even worss prica war. They might signal this directly and/or
Indlrsctly through customers. The rival is In no pasftlon to weather such a price war and
signals that they will follow prices up, These communications have clearly helped the
parties to achieve a collusive outcarme fo the detriment of consumers, but they Involved no
more than “cheap talk""® by the market-leader and accommodating action by the weaker
player. It seems unilkely that this typs of conduct would méet the requirements for an
"zeyreament” under thé current state of Australlan law, ‘ -

13 Severint Borenstein (1994) “Rapid Price Communication and Coordinationt The Afrtine Tariff
Pablishing Case" in Kwoka and White (eds), The Antitrust Revolution, 3" edition, 1999, Oxford.

u Luke Garrod (2006), Surcharging as e Facllitating Practice, CCP Working Paper 06-17, Centre: for
Competition Policy, University of Enst Anglia,

1 “Chenp talk" is wsed by economists to desoribe conduct which fs cheap to the party in the sense that
they can easlly rescind the proposed action at littfe or no cost to themselves,
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16. In some cases Government ar regulators can themselves, generally unwittingly, engage In
facllitating practices. Examples of this include price regulation where compestition is
feasible and requirements to publish prices.'® Excessive regulation of product and service
standards by Government may also facilitate price coordination.

17, The consequences of tack collusion and facilitating practices can be every bit as bad, or
worsa than, explicit colluslon. An explict agreement between competitars fo fix prices
may have little chance of "success” where the parties face competition from actual andfor
potential rivals who are not patty to the agreement and/or whers cheating on the.
agreement is attractive and/or cannat be detected and punished. By confrast, a tight
oligopoly facing litle threat of entry, whete all pariicipants resognise their mutual self-

. Interest in achiaving a tacitly collusive outcome and are able to encourage that outcome
by engaging in facilitating practices, can be much more “successful’ and harmful to
consumers,

18. It may also ha the case that enforcament action against expliclt cartels, and thelr
impending crimirialisation, may encourage the substitution of facilltating practices for the
explicit agraements currently recognised under s.45.

What to do about i?

19, Most aconomists and Courts around the world agtes that purely unliateral market conduct.. ... .

by aligopolists, taking into account tha expacted reactions of others, should not canstitute
a breach of tha law. The main reason for this Is that there Is no clear remedy —telling
oligopolists to pretend they are In a workably competitive market and to act irationally
when setiing thalr prices does not saem to be a workable solution. This will include
conduct In some markets which resuits In a tacitly collusive ouicome. Most would agree
that the only remedy for this prablem Is structural, through regulating mergers and
reducing entty barriers to the extent possible. .

20. Where aligopolists go beyond purely uniiateral market conduct, and engage in some form
of identitiable facllitating practice, howaver, thera is the potential for a ramady — stopping
the conduct which Is failitating the collusive outcome.

16 See, for sxample, Svend Alback, Peter Mollgnard and Per B Qvergaard, "Govemment Assisted
Oligopoly Coordination? A Concrete Case', The Journal of Industrial Economics, Vol. XLV, Nod,
December 1997, pp.429-443; Yill Walker and Luke Woodward, “The Ampol/Caltex Australia Merger:
Trade Practices Yssuea™, Tyade Practicas Law Yournal, Vol.4, No.1, March 1996, p.21; Prof Stephen
Davies, Prof Catherine Waddams Price and Cheryl Whittaker, “Competition Pollcy and the UK Energy
Markels”, Consumer Policy Review Yan/Feb 2007, Vol 17, 1 atp. 5.
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21, Facllitating practices generally Involve some typs of “communiloation” —In its broadest

ganss - with competitors, elther dirsctly or indirectly via customers ar public
annouricements, about what rivals intend to de and/or the consequencaes of actions. As
discussed above, these communications increase fransparancy and/or change Incentives,
making it easier for rivals to achleve and maintain a collusive outcome. Consequently,
economics would suggest that they should be captured by competition law. While the law
might currently recognise that facliitating practices Involva communlcation, thereby
satlsfying the first requirement for an agreement, sallsfying the second and cerfalnly tha
third requirements does not currently seem to be contemplated.

22, This éap in the law could be tackled In one of two ways:

a) by expanding the concept of an “agreement’, particularly an “understanding’,
1o incorporate these pradtices; or ‘

b) by adding a separate offence of faciltating or concerted practicas.

23, | understand that the law in the United States Is at least capable of incorporating the

former approach, where “agreement” raqulres & mesting of minds, but the “mere whiff” of
such a consensus may be enough, and there is no requirement for commitment. By
contrast, the Eurapean Gommuntty and several member couniries have added the
concept of “concerted practice” to the st of offences, which seems to correspond to what
economists know as facilltating practices.

24, While the first approach is clearly possible and Is certainly conslstent with the economics

of facit colluslon, the current state of the law in Australia seems to clearly Indicate that the
Courts wlll not entertain it on thelr own.'” In order to Incorporate thls approach inte
Australian law, the legislature will essentially have to force it upon the Gourts by insarting
speciiic guldance Into 5.45, along the lines proposed in the petrol report and Jullan
Burnslde's advice.™ It seems to me that any such amendments are likely to ba fraught
with difficulty. They may ralse more questions than they answer'®, may encourage undue
waight to be placed on whether particular factors ate prasent In partleular cases and may
fail to captura the full spectrum of such practicas, which are probably only limited by the
imagination of ofigopolists. Ifthe law is amended so that a commitment Is not requlred for
an “understanding”, Gourts may still effactively requira this to recognise & “meeting of
minds". .

[k g

Rhonda L Smith, Arlen Duke and David K Round (2009) “Slgnalling, Coltusion and 8.45 of the TPA™,
Compefition-and Consumer Law Journal, forthcoming, suggest that the fleld of contract law may bo
more apen fo relational contract theory and the Ides that parties have “drifted into an ggreement”, &
concept which may capture tacit collusion. However, this still leaves open the question of *what is the
offending conduct?”

ACCC (2007), Petrol Prices and Australian Consinners, December, p.232 and pp.372-74.

& See, for example, Caron Beaton-Wells and Brent Fisse (2009), Meaning of ‘Understanding’ In the
- Trade Practices Act 1974, submlssion in response to Treasury Discussion Paper.
<PRUHEGEE-AND EONFIDENTIAL. .,




LECG

5. Thess consldsrations would seem fo favour adopling the alternative approach of adding a
specific offence of facilitating or concertad practices. The latter word might be preferable,
encouraging the Caurts ta laok to Eurape for some guidance. Beaton-Wells and Fisss
suggest a number of ways In which this could be achieved, Their preference is {0 adda
definitional provision to the effect that “understanding” inciudes the concept of concerted
pragtice as used in EC law. While I'bow to legal expertise on this polnt; | would lean
tawards their first option of replacing the phrase neontract, arangement or understanding”
with "agresment or congarted practics”, since the term “agreement” would be widely
understood 1o Include “contract, arrangement or undarstanding”.

26. The recent school fess case in the UK is a clear sxample of concerted practices which
facilitated supra-competitive pricing without anything which Australian Courts would
prohably recognise as an “agreement”. It should also be remembered that facilitating
practices can be used fo support expliclt as well as tacit agreements. Indeed, this seems
fo be the context In which they have often been challanged overseas.

The Relevant Threshold

7. Whila facilitating practices can help partles to achleve a collusiva outcome, the very same
practices can often be pro-competitive in different market clreumstances. Thisis
particularly the case where they provida consumers and potential entrants with better
Information.on-which 10-base their dacislons :and drlve:competitive. market autcomes. ..
Indeed, the communication of information through markets I a eritical underpinning of the
ecanomy.

8. One example of the difficulties that might arises Is the use of prics boards by adjacent
petrol statians, which can facllitate teaching a tacltly collusive outcome, since posted
increases can be quickly rescinded if they are nat followed.2 However, such price boards
also henefit consumers by Informing them of prices and facllitating comparisan hetween
retallers befora they drive up to the pump. This can be contrasted with the rapid
transmisslon of Informed Sources price data to patral retailers across a relevant market,
which could facllitate market wide price coordination but the data Is not avallable to -
consumers. : . .

2 OFT declsion CA98/05/2006.
1 QECD (2007), Facifitating Practices in Oligopolies.
= See George A Hay (1599), op.cit.
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29, Debate around the proposed Fuelwatch schome reflected a similar dilemma —a

Gavarmment requirement for the comprehenslive posting of petrol prices could facilitate the
“negotiation” of a taclly collusive outcome, but it would also provida consumers with better
Information on which to base their purchasing decisions. Advanced communication of
proposed price Increases van allow consumers to bring forward purchases and fake
advantage of lower current prices. The use of MFN or MTC clauses may also ba
requested by consumers to provida them with assurance that they are gefting the “best
price”. However, [t should be noted that MEN clauses may find favolr with customars,
even where they result In higher prices, If they enable downstream competition between
those customars to be better managed.?- :

30, This suggests that few, If any, facllitating practices should be subject to a per se tesk. One

candidate, howaver, Is the secret exchange of price lists between competitors. it Is hard
1o Imagine that this practica has any redaeming virtues, despite the comments in Email—
where the conduct almost certainly facliiiated price leadership, but this was nota good
thing for consumers. If there was a public bensfit claim to ba made out, this could be
tasted under the authorsation pravislons, Making this practics & per se offence, would
saam to allgn neatly with the cutrent per se offence for price fixing “agresments” under
s.45A. The problem is that such a provision sseims likely to slmply resuft in the
modification of canduct to publicise the price exchanges, thereby Iifing the conduct out of
the per se category, because It would be too difficult to draw a brighit line between thass
public actians whish shauld be condemned per se and those which should not, It all
depends on the market clrcumstances. If it Is not possible to carve out a workable per se
offence In practice, however desirable In theary, the same conslderations would seam to
suggest It would be Inappropriate to extend criminal liability to facliitating practices.

a1. The logical approach would he to extend the current test of "purpose, effect or llkely effect

of substantially lessening competition in a market' to the conduct of concerted practices. t
sea no reason to limit tha test to an effects test or o require proof of actual effects,
espacially since authorlsation shoutd be avallable where the practices can be shown ta
have publio benefits. Practices which are clearly directed at {acilitating callusive
outcomes, ragardless of whether they succead or can be tlemonstrated to have
succeeded, should ks discouraged. C .

52. Nor do | see any reason to add a second threshold requirement of o business

Justification” or similar.2® This language is foreign fo the Act and has the potentlal fo cause
confuslon = ralsing prices and profits through faciltating practices and saving firms from
“uinous competition” can ba regarded as business Justifications. Limiting the business
justitications to those which ara “egitimate” further begs the question “what Is legitimate in
the pursult of profit?” This would ssem to be a potentlally slippery slope. Rather,
authorisation, and perhaps natification, should be.avallable for these practices where
public benefits and/or no llkely detriment to competition can be demanstrated.

3

Ses Salop (1986), op.cit., p.278.

o See Beaton-Wells and Fisce (2009), op.cif and Smith et.al. (2009), ep.cit
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Concluslons

33, Economlc theory clearly recognises that oligopolists can, at least In theory, achieve a
collusive outcome simply through repeated market Interaction over time. Consistent with
maost Courts, however, aconamists would not generally condemn such behaviour, which
simply invalves the rational unifateral safting of prices and outputs by firms in the market.

34. However, there are many obstacles to achleving and maintalning collusive outcomesin .
practice. Collusion does not generally “just happen™. Firms can, howaver, improve thelr
chances of success by engaging in varlous “facilitating practices”, which elther increase | -
the transparency of market behaviour and/or ehiange behavioural fncontives. Taclt
collusion supported by facllitating practices can be every bit as harmful to consumers as
the typs of explicit callusion currently recognised by Australian Courts. For this reason,
competition law should condemn such conduct, ‘ :

35, Whila sconomists would generally have no prablem calling such conduct a "collusive
agreement”, Australian Courts clearly do. Accordingly, it may be batter to extend the law
by adding an additional offence of facilitating or “concerted practices”, In line with EC law.

36. However, It should also be recognisad that many facllitating practices can also be pro-
competitive or neutral In different market circumstances. Accordingly, most or all such
practices should be subject to the usual competition-test and be capablg of authorisation -
arid/or fiotification, ‘While In tigory thérs 1§ & 'cdse for making “dertain practices per s&; In
pracilca such a carve-out may be difficult,
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