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1. This submission is made by Metro Church Toowoomba (Metro Church), which is a member of the
Australian Christian Churches. It is endorsed by ACC Queensland which agrees with the conclusions
made in this submission. It is directed to the questions posed by the Not-for-Profit Sector Tax
Concession Working Group Discussion Paper (the ‘Discussion Paper’) considered by Metro Church as
providing a concern for the Australian Christian Churches (ACC). The central concerns of this
submission are directed firstly towards matters raised in the Discussion Paper concerning the public
benefit of religion, as applies to tax exemption and deductibility of gifts, and second towards the
maintenance of the existing fringe benefit exemption for religious institutions.1

2. Part 1 of these submissions introduces the Australian Christian Churches as a movement, providing
an outline of the history of the movement, the number of churches and percentage of the Australian
populace in regular worship in ACC churches. Part 2 outlines the unique core values that distinguish
the ACC. Having introduced the ACC, Parts 3 and 4 respectively address the income tax exemption
status of religious institutions and the proposal that religious institutions receive deductibility status.
The analyses in both Parts draw upon historical and philosophical frameworks to provide conclusive
responses to the questions put in the Discussion Paper. Finally Part 5 addresses the proposal for the
withdrawal of Fringe Benefits Tax Exemption and, in outlining the effect upon the ACC of such a
withdrawal, argues for maintenance of the current exemption for the provision of fringe benefits to
religious practitioners by religious institutions. The submission concludes with a summary statement
of the principal submissions made herein.

1

We note that the Discussion Paper excludes consideration of certain matters currently under
consideration as components of other reviews. The reality is that a holistic review, as is proposed by the
Working Group cannot exclude certain issues, and where thought relevant those issues are taken up in
this submission.
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1. The Australian Christian Churches
History of the Australian Christian Churches
3. What was once self-evident – that churches serve a public benefit – has recently come under fire, at
least from some quarters in the public conversation. It is beyond the scope of this current
submission to develop full-blown apologia setting out the theological and historical grounds of the
Church's contribution to global society in general and Australia in particular. What we can do is
make some intimations about the part played by Pentecostals and the Australian Christian churches
(also known as the Assemblies of God in Australia).

4. The Pentecostal story is not well-known (except, perhaps, that it has some connection to
contemporary mega churches such as Hillsong). Pentecostals trace their origins to a series of revivals
that occurred at the turn of the 20th century in North America, Britain, India, Korea and Australia.2
During the course of the century, Pentecostal movements grew rapidly; as David Barrett notes, “the
sheer magnitude and diversity of the numbers involved beggar the imagination; …. Now constituting
523 million affiliated church members, ... found in 9,000 ethnolinguistic cultures and speaking 8,000
languages.”3 This growth is reflected in Australia, with constituents of ACC churches numbering over
a 1/4 million people. Numbers within the wider Pentecostal movement exceed this, with the effect
that Pentecostals are second only to the Roman Catholic Church in terms of weekly attendance.4

5. Pentecostalism is not a single church; it is not formed top-down from popes or bishops to local
assemblies and neither is it represented by any one body. Instead, Pentecostalism is a loosely
connected movement of churches that share a commitment to telling the story of Jesus and an
orientation to and experience of the Spirit. This spirituality is symbolically connected to the
outpouring of the ‘Holy Spirit on the day of Pentecost’, as described in Acts 2. Pentecostals have

2

Allan Anderson, ‘Revising Pentecostal History in Global Perspective’, in Asian and Pentecostal: The
Charismatic Face of Christianity in Asia, ed. Allan Anderson and Edmond Tang, Asian Journal of
Pentecostal Studies 3 (Oxford, UK: Regnum, 2005), 153.
3
David Barrett, ‘Global Statistics,’ The New International Dictionary of Pentecostal and Charismatic
Movements, ed. Stanley M. Burgess (Grand Rapids, Michigan: Zondervan, 2002), 284.
4
Peter Kaldor, John Bellamy, Ruth Powell, Merilyn Correy and Keith Castle, Build My Church: Trends and
Possibilities for Australian Churches (South Australia: Open Book, 1999), 16.
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pursued the "baptism in the Spirit”, understanding the gifts of the Spirit as being universally
available and empowering for people of all genders, races, classes, intelligences and churches.

6. While this means that the movement developed in the context of the separation between the State
and the Church – valuing its freedom from State control and, conversely, recognising that the State
cannot and should not be controlled or unduly influenced by any particular religion – this does not
mean that faith is treated as a purely private affair. Indeed, Pentecostal spirituality is far from
abstract but, instead, engenders a concrete and practical approach to church and life. It is a
spirituality that prioritises personal experience – that invites the individual to respond to the story of
Jesus and experience the power of the Spirit– but it is not otherworldly. On the contrary,
Pentecostal spirituality facilitates personal transformation and, thereafter, encourages acts of
service that benefit local communities and the broader society.5

7. This might be understood theologically in terms of the theological virtues of faith, hope and love.
Faith is a gift of God's grace that orients people to the love of God - and so is capable of facilitating
personal transformation. Personal faith gives birth to hope which faces the problem of evil as the
midpoint between naive optimism and despair – seeing the reality of pain but believing that evil can
be confronted with good. And so faith and hope lead to love, which can be understood best as
charity, as self-sacrificing service for others. It follows the example of Jesus and is made possible by
the continuing presence and power of the Holy Spirit. Of course none of this is unique to
Pentecostalism – and Pentecostals are ecumenical in theology and practice, recognising that they
work as a part of the broader community of the churches that are central to Australian society and
culture. Like the church more broadly, Pentecostal churches, filled with the spirit and transformed
by the power of faith, hope and love, contribute in countless practical ways to the public benefit.

8. There is now widespread literature that describes the transformational impact of Pentecostalism on
communities. In the first place Pentecostalism has tended to be a movement of people and groups
that are often on the margins of society. The well-known North American "Azusa Street" revival that
is the symbolic birthplace of the movement was led by an African-American, William Seymour, and

5

Shane Clifton, Pentecostal Churches in Transition: Analysing the Developing Ecclesiology of the
Assemblies of God in Australia (Leiden, Netherlands: Brill, 2009) 73.
7|Page

had a particular impact upon black communities in the face of the entrenched racism of the day.
From this beginning, Pentecostalism became a movement that provided practical empowerment
and liberation to marginalised people – particularly the poor – throughout the world and especially
in developing countries. Sociologist David Martin, for example, observes that Pentecostal spirituality
"gives a powerful new sense of agency to individuals and groups.”6 He notes:
You can dismiss what goes on in a Pentecostal church as yet another noisy ecstasy of the poor
without fully grasping the relation between ecstasy in the church and discipline and trust in the
home and at work. Trust is, after all, one of the great economic virtues. Confidence is another
great economic virtue, and faith in divine Providence gives Pentecostals confidence in spades.7
9. In Australia Pentecostalism has had a similarly transformative impact. It is noteworthy, for example,
that the movement started with the leadership of women. The first Pentecostal church was founded
in 1913 by Sarah Jane Lancaster, and for the first two decades the majority of church pastors and
leaders were women.8 Pentecostalism was thus part of the first wave of feminism in the early 20th
century, and has continued to promote the public role of women ever since. More than just
affirming female ordination (which is not constrained in any way by gender), the movement is
known for a public affirmation of women's empowerment, and for ministries that support women in
crisis.

10. Similarly, Pentecostal churches in Australia have long supported people facing crises and poverty.
Again, in the early decades of the 20th century, Pastor Sarah Lancaster operated a soup kitchen in
the centre of Richmond that fed over 150 people a day during the great depression.9 This sort of
ministry has continued to be part and parcel of Australian Pentecostal church life through to the
present. One recent example is the $900,000.00 raised by Australian Christian churches in support

6

David Martin, 'Pentecostalism: The World Their Parish' (Oxford: Blackwell, 2002) 78.
David Martin, ‘Another Kind of Cultural Revolution? Faith on the Move: Pentecostalism and Its
Potential Contribution to Development (2008), 13.
8
Barry Chant, ‘The Spirit of Pentecost: Origins and Development of the Pentecostal Movement in
Australia,
1870-1939’
(Macquarie
University,
1999)
39,
http://webjournals.alphacrucis.edu.au/journals/ET/chant-b-spirit-of-pentecost-phd-1999/.
9
Shane Clifton, Pentecostal Churches in Transition: Analysing the Developing Ecclesiology of the
Assemblies of God in Australia (Brill, 2009) 78.
7
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of communities affected by Queensland floods, provided in association with hands-on labour for
cleanup and rebuilding.10
The Australian Christian Churches Today

11. As noted above within Australia the Pentecostal movement has experienced significant growth since
its introduction into Australia in the early twentieth century. The Assemblies of God in Australia was
formed in 1937 and has experienced consistent growth, particularly in the last twenty years. The
ACC movement has grown from less than forty churches to over 1,000 local churches in 75 years. It
adopted a new name of Australian Christian Churches in 2007. It currently consists of over 250,000
constituents, making it the largest Pentecostal movement in Australia. Table 1 records certain key
representative statistics drawn from the 2012 ACC Internal Census.11
Number of Churches 12

1,061

Number of total constituents

255,547

Average church size

241

Credential holders (Pastors)

2,872

Table 1: Key Statistics Drawn From Australian Christian Churches 2012 Church Census13

10

http://www.aogq.com.au/.
Australian Christian Churches, 2012 Church Census, Including pastors statistical data, as of 13th May
2012. Produced by ACC National Office for ACC National Executive, 6th November 2012.
12
As of 13th May, 2012 listed on the ACC National Database.
13
The statistical data used for the Census Report was downloaded from the ACC online census collection
point. This data has been primarily entered by ACC pastors or one of their staff members. The report
only includes churches (and pastors) that were listed on the ACC National Database on 13th May, 2012.
Other limitations of the research are noted within the report.
11
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Figure 1 displays the growth in the number of ACC constituents in the period from the 1970s to today.

Figure 1: Number of ACC Constituents per Year from 1973 to 2012.

12. Figure 2 displays a breakdown of the 1061 ACC churches according to their size. It can be seen that
more than half of ACC churches have less than 100 regular constituents, without taking into account
any of the satellite churches/extension services that may also be under 100 constituents. The largest
representative group in each State are those churches with under 100 constituents, followed by the
churches with 100-199 constituents. This unique characteristic is a factor that will be seen to be
critical in formulation our recommendations to the Panel.
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Figure 2: 2012 ACC church sizes
13. Table 2 provides a breakdown of Pastors employed, fulltime, part-time and on a volunteer basis. We
return to these statistics in our discussion of Fringe Benefits Tax changes made in Part 5.
PASTORS
STATE

Pastors

Full Pastors Part Pastors

Pastors Total

Time

Time

Volunteer

NSW

329

227

361

917

NT

9

8

13

30

QLD

292

160

238

690

SA

92

65

39

196

TAS

17

16

20

53

VIC

209

176

186

571

WA

68

75

85

228

Total

1016

727

942

2685
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Case Studies: The ACC in Action
14. In order to provide the Panel with an insight into the daily operations of local ACC churches and
ministries we now turn to provide five case studies profiling the works of New Hope Church in
Toowoomba, Metro Church Toowoomba, Calvary Christian Church, ACC Indigenous Ministries and
the role of the Chincilla ACC in co-ordinating flood relief efforts during the 2011 floods. These case
studies are provided to demonstrate the varying forms of engagement by the ACC with the wider
community at the local level. Critically, given that the proposals raised by the Discussion Paper
concerning tax exemption and deductibility status raise fundamental questions as to whether
religion can be considered to be for the public benefit (matters to which we will return), these case
studies also provide a small representative sample of the contemporary tangible contributions that
ACC churches are making to the benefit of the Australian community.

Case Study 1: New Hope Church in Toowoomba
Supporting Schools
15. Toowoomba’s New Hope Church was established in 1987 and since that time has made a significant
contribution to the community benefit. Through its donation driven programs, the church has
organised lunch programs which involve the provision of sandwiches and fruit to thousands of
school children in Toowoomba for the previous 6 years. The church also provides breakfast for three
different schools in Toowoomba. In addition, the church assists schools by providing school items for
children and has also provided clothing to 30 indigenous students in need, at a local high school.

16. New Hope Church assists students in high schools throughout Toowoomba who are homeless or do
not have permanent homes, by providing these students with packs containing toiletries.

17. Through its federally funded programs, the church promotes positive family relationships by running
the following programs in schools in Toowoomba:
-

Free ‘Family Fun days’ which involve activities such as bush dances, fetes and ten pin bowling to
assist in promoting positive family relationships.

-

After school programs every Friday afternoon for children to learn personal skills to assist the
children at school, at home and in the community.

-

Family assistance programs to help families in hardship.
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Supporting the Community
Crisis Care Initiative
18. New Hope Church operates a ‘Crisis Care’ program for the public and is designed to assist families in
the community suffering from a crisis. The church receives referrals from Centrelink, Salvation Army,
Life Line, Red Cross and other local organizations, and through this program, assists 10 to 16 families
weekly (20 % being indigenous) and further refers those assisted to other programs the church runs.
These further programs include job training programs and food parcel programs.
Provision of Goods and Services through Crisis Care
o

The church provides emergency food parcels containing basic food groups, to assist
those in the community going through a crisis. These are handed out as required and
demand usually requires a restock order of 20 bags every 2 to 3 weeks.

o

The church assists families with parenting needs by providing baby products and
children’s clothing to those families.

o

The church also provides low cost food parcels to anyone in the community who may be
experiencing financial hardship or may require intermediate assistance. The church
partners with Lighthouse Calvary Care in Brisbane to sell 20 to 70 food parcels
fortnightly.

o

The church assists people who are distressed in relation to managing money and
provides budget advice in addition to delivery budget training courses in conjunction
with the Salvation Army Money Care Department in Toowoomba.

Other Support
19. New Hope Church provides their facilities on a regular basis to provide Indigenous Leadership
training through the Parental and Community Engagement Program (‘PACE’), which supports and
encourages families to be involved in their children’s education through interactions with teachers
and principals. The church also provides their facilities to Teen Challenge for their national meetings.
The church also works in conjunction with other organisations such as the Department of Families,
Housing, Community Services and Indigenous Affairs and the Salvation Army to assist the
community.
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20. Since 2010 the church has been assisting those in Toowoomba in relation to job preparation, by
training the unemployed in areas such as resume writing, interview skills and personal development.

21. The church was invited by the Queensland state government to be part of their rapid response team
to assist people that have been made retrenched in their work place. When Orfords refrigeration
shut down in 2011, the church assisted retrenched workers in skills to help them get back into the
work force sooner. Assistance has and is still being provided this year to those workers from closed
businesses such as the IGA at GardenTown and Toowoomba Metal Technologies.
Case Study 2: Calvary Christian Church
22. Calvary Christian Church “Calvary” is an ACC church which operates two large campuses in
Townsville and on the Sunshine Coast. Calvary’s demonstration of public benefit is evident through
its provision of community services to all ages and its provision of education.
Community Services for Youths and Young Adults
23. Calvary assists youths by holding Friday night “drug and alcohol free programs” with 420 teenagers
between the ages of 12 to 18. Calvary’s school ministry programs also work with school chaplains
providing lunchtime and breakfast programs in more than nine schools.

24. Calvary youth have developed a number of programs and events to assist youths in the community
such as:
-

an anti-bullying program that has been presented in 8 high schools;

-

Cyber Safety Program that has been trialled in a number of schools;

-

an eight-week program that has been developed for “at risk” teenagers who have been
disengaged from school, which has been piloted in Queensland’s largest State High School, and
will be released in other schools during 2013;

-

Party Safe Program which was presented to high school students in 18 schools prior to
Schoolies; and

-

safety programs at universities such as rehydration stations at university nightclubs and support
with safe walk-homes, in association with the University Red Frogs ministry.
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25. In addition, Calvary provided 80 volunteers to assist the Red Frogs Chaplaincy network with their
safety response for Schoolies.
Other Community Services
26. Calvary operates a Senior Citizen’s Network which is held weekly. Transport is provided by Calvary to
this event and the event includes morning tea, age-appropriate activities, along with motivational
speakers. Excursions are also held periodically.

27. Through its trained counsellors, Calvary holds free personal and marriage counselling individuals and
families in the community experiencing a crisis. Calvary also runs a mentoring program that catering
to women of all ages called STaR. This service offers basic parenting and financial management skills.
A number of NGO’s, including the Department of Child Safety are referring clients to this service.

28. Additionally, Calvary provides essential items to less privileged individuals and families in the
Townsville and Sunshine Coast area such as:
-

food and basic need packages which Calvary provides through its Street Access Ministry Service;
and

-

hundreds of food hampers are distributed throughout the community during the year and at
Christmas.

29. Calvary has also been supporting Australian defence force personal through its care packages for
overseas deployment personal and through its support of the families left in Australia.
Case Study 3: METRO Church Toowoomba
30. METRO Church Toowoomba (‘METRO’) demonstrates its provision of benefit to the public through
its various initiatives such as:
-

Harm Minimisation/Street Outreach Initiative;

-

Yukana Retirement Village; and

-

Project Madagascar.
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Street Outreach Initiative
31. “METRO Care Street Crews” is a harm minimisation, peer support street outreach program based in
the Toowoomba CBD area. METRO Care Street Crews is endorsed by Red Frogs Australia as ‘Friends
of the Red Frog’ and aims to reduce the frequency of major incidents caused by anti-social
behaviour and reduce the impact of drug and alcohol related behaviour in the CBD and associated
shopping centres by providing a support network for people of all ages that through peer support
and referral to appropriate services. METRO Care Street Crews provides support network that
provides:
-

access to information on health, safety & crime prevention issues for the general public and
patrons as well as pub and club operators/staff;

-

opportunities for the general public, patrons and pub and club operators/staff to engage with
education on liquor & drug-related harm; and

-

support to the general public, patrons and pub and club operators/staff through relational
engagement and by providing appropriate referrals to those that choose to engage with the CBD
CREW.

32. The METRO Street Crew Program is delivered via two separate Crews, the GC Crew14 and the CBD
Crew. The GC Crew focuses on delivering a support service to young people primarily to those under
18 years of age. From 2010, the GC Crew have made 3550+ Meaningful Engagements (including
more than 215 contact hours).

33. The CBD Crew focuses on delivering a support service to people who are primarily over 18 years of
age. All METRO Street Crew team members are trained to respond to people experiencing personal
crisis and, when needed, the team provides appropriate connection and referral to partner
organisations and other services. The CBD Crew commenced work in late 2011 with a pilot program
funded by the Liquor Accords Financial Assistance Program 2011, in partnership with the
Toowoomba LIAG (Liquor Industry Action Group) and supported by the Queensland Police Service
and the City Watch Program. The pilot program saw the CBD Crew make 2025 Meaningful
Engagements over seven weeks and 118 contact hours.

14

GC Crew stands for ‘Grand Central Crew’. Grand Central is a shopping precinct in Toowoomba.
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34. For further information regarding this program see Attachment 1, Attachment 2 and Attachment 3
to this submission.
FOODcents Program
35. In partnership with Red Cross, METRO Care hosts the FOODcents program that is designed to
promote healthy living, good nutrition, food security and social inclusion among people living in
Toowoomba. The program provides training on how to eat healthily, how to grow your own
vegetables and to get and stay active.

36. The FOODcents program can teach people with a limited budget how to shop for and prepare tasty
and healthy foods which are quick and easy to make. Every FOODcents session utilises both
educational and practical elements where participants are encouraged to prepare and cook a meal
that they enjoy together.
Community Aid
37. METRO plays a vital role in providing relief and support to families and individuals of the public
suffering hardship. Since 2007, METRO has:
-

provided over $48,000 in financial/practical aid and emergency relief to families and individuals;

-

distributed $30,000 worth of winter clothing to families in need;

-

distributed 1150 Christmas hampers, worth over $150,000.00 to families in need, in the
Toowoomba region. For further information see Attachment 4 ‘hampers’

38. These relief efforts were not financed by government grant, but were entirely comprised of free will
donations received at church services. For further information, please see Attachment 4 and
Attachment 5 to this submission.

39. In addition, during the 2011 Queensland Floods, METRO:
-

donated over $25,000.00 to the flood relief;

-

coordinated, collected and distributed over six containers of furniture, clothing, food and
essential household items, worth over $150,000 to affected families; and

-

facilitated the deployment of 25 Chaplains to flood affected areas to provide support, assistance
and counselling to over 1788 people.
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40. For further information, please see Attachment 6 and Attachment 7 to this submission.
Yukana Retirement Village
41. METRO operates the Yukana Retirement Village (‘Yukana’), which provides care and assistance
elderly residents from the Toowoomba area. Yukana’s cost structure does not strive for high profit
margins, but rather aims to keep the retirement village viable and to provide care to residents at a
lower cost. Yukana has 81 Independent Living Units of which are currently rented out 9 at 75% of
the market value thus reducing the burden on residents if they had to rent a unit at commercial
rates in the community. These units are rented to elderly people who don’t have the means or
assets to purchase a Licence to Reside and are generally on the full aged pension.

42. Yukana also has 83 Serviced Apartments. Of these 8 are classed as “rental” in that the resident isn’t
required to pay an ingoing contribution. Of the total number occupied approx. 75% pay a
concessional fortnightly fee based on the aged pension of which Yukana makes a loss of approx.
$300 per fortnight. Additionally, Yukana offers several options whereby accommodation is provided
at reduced rates to ensure more residents are able to use the services at Yukana, rather than
seeking government funded accommodation.

43. Furthermore, Yukana has recently taken the decision to move into High Care and Dementia Care
thus increasing their ability to provide greater care to the residents over an extended period of time
which in turn reduces the need in the general community. In doing this Yukana provides a safe
environment for the residents, giving both the resident and their family’ peace of mind and security
and, in so doing, thus releasing this burden from other community services.
Project Madagascar
44. METRO currently works with Australian Christian Churches International Relief (ACCIR) in relation to
the Project Madagascar initiative, dealing with the project’s governance oversight.

45. Project Madagascar is an Australian sustainable community Aid and Development Project compliant
with AusAID standards, accredited through Australian Christian Churches International Relief. The
project aims to establish a sustainable system of infrastructure and education programs that respect
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the Malagasy culture, values and lifestyles so that all programs put in place will continue to flourish
and benefit Madagascar for many generations to come.

46. The project was initiated in 2004 in Australia and Project Madagascar and was officially launched in
2005 with construction work commencing in Madagascar in 2006. The project operates in two of the
poorest neighbourhoods of Anosibe and Itaosy in Antanarivo, the capital of Madagascar.

47. Project Madagascar believes education and the ability to ‘self-help’ in all areas of life are the keys to
breaking Madagascar’s poverty cycle. Project Madagascar focuses on:
-

A broad spectrum of educational opportunities for impoverished Malagasy children and young
adults.

-

Essential facilities for education and project initiatives.

-

A trilingual self-paced curriculum for children from kindergarten to grade 12.

-

A locally affordable cost base.

-

Long term, proactive community health and life skills programs.

-

Expansion strategies to reach the thousands of high-risk children such as orphans and street
kids, and the 40% of children who live in remote areas with little access to schooling.

48. Project Madagascar facilitates and funds the construction of two hub Community and Learning
Centres (CLCs) along with a new three language curriculum from kindergarten to grade 12. The
curriculum is structured to be locally affordable, and includes community health initiatives,
sustainable agriculture and technology programs.

49. Since 2006, over $800,000 of work has been completed for the CLC building program and curriculum
development. It opened in 2008 and has the capacity for 180 student spaces. The project to date has
benefited over 250 children and families, 33 staff and 31 building workers. For further information
please refer to Attachment 8 to this submission.

50. Currently, Project Madagascar directs donations to the following activities:
-

Sponsorship and education: The ACCIR Project Madagascar Child Sponsorship Program has at
least 90 Children waiting for sponsors. Another 60 additional children enter the CLC programs
per year, increasing the need for sponsors.
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-

Health and Wellbeing: Medicines for the Antananarivo Community Clinic, along with Social
Health Worker training and support to work with CLC development teams in order to train
surrounding communities in self-help health solutions.

-

Community: Water filtration UV filter/UPS systems and CLC rain water harvest tanks and 5 UV
filters are required to improve the quality of drinking water

-

Community facilities: establishment of a 120 square metered sustainable agriculture
demonstration community garden in both CLCs and for street children programs, in addition to
communal park and sports part areas to provide safe, parasite and flood free recreational area
for the whole community.

51. METRO assists in the continual development of Project Madagascar by facilitating and overseeing
the project’s governance. For further information please refer to Attachment 9 to this submission.
Case Study 4: ACC National Indigenous Initiative
52. The Australian Christian Churches recognises the First People of Australia as its traditional owners.
The doorway has been open for Aboriginal and Torres Strait Islanders to be ordained ministers with
ACC since outreaching into Indigenous communities. Local ACC churches, over the years, have been
partnering with different Indigenous communities to provide community development. In 2010/11
over $80,000 was provided through the national fellowship to local ACC churches to partner with
Indigenous communities to build the community. Projects included therapeutic horse riding
program in Alice Springs, craft community events on the Atherton Tablelands, adventure based
programmes in Cherbourg, Alice Springs and Darwin, equipment purchase for Indigenous
communities in Western Australia and Prevention programmes in Ingham. In 2012, 15 scholarships
have been granted to Indigenous men and women to study in leadership development programmes
around Australia.
Case Study 5: Western Downs Community Church - Assembly of God, Chinchilla
53. Western Downs Community Church (‘WDCC’) provides benefits to the public by providing assistance
and support to the community. WDCC has been at the forefront of Disaster Relief in Chinchilla, and
their efforts have been recognised by the Western Downs Regional Council, Community Recovery
and Queensland Health.
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54. During the December 2010-January 2011 Queensland floods, WDCC provided invaluable assistance
to the community by:


Connecting with flood victims at Evacuation Centres in Chinchilla, and providing support and
assistance to the victims;



Organising and providing food parcels to homes which were isolated by the floods, and only
assessable by boat;



Creating a Distribution Centre at the WDCC, operated by church volunteers, to aid flood relief;



Visiting every flood affected dwelling in Chinchilla and providing them with a hamper; and



Distributing 10 semi-trailer loads of food, clothing, furniture and whitegoods to the Chinchilla
community.

55. In addition, WDCC implemented a plan to help rebuild homes damaged by floodwater where
homeowners were unable to access insurance payments. This plan operated through to 2012 and
involved:


builders from WDCC assessing the flood damaged homes; and



builders from WDCC and builders from Brisbane volunteering their time and materials to carry
out repair work on the affected properties.

56. This WDCC initiative received widespread media coverage, and raised approximately $95,000.00 to
assist in the repairs of the homes. Furthermore, in partnership with the Queensland Department of
Communities, WDCC developed a 12 month plan that cared for flood victims. Events and
‘Community Days’ were also held to develop the many connections established in the early days of
the flood crisis.

57. As a result of WDCC’s efforts during the December 2010-January 2011 Queensland floods, eight
members of WDCC received Disaster Relief Heroes Medal from Premier Anna Bligh.

58. The utility of these five case studies will be further considered when we return to discuss the public
benefit of religious institutions at Parts 3 and 4 of our Submissions.
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2. ACC Values
59. The Australian Christian Churches is a movement of Pentecostal Churches in voluntary cooperation.
Each individual church is self-governing, but commits itself to work together with other churches in
the movement for the purpose of mutual support and the spread of the gospel in Australia and the
world. One of the distinctives that define ACC Churches is that all ACC churches are autonomous in
that they are able to set their own style and culture, although we all subscribe to a core Statement
of Beliefs.15 The values underpinning the ACC movement and certain of the unique attributes of that
movement are further explained by the current ACC National President Wayne Alcorn as follows:
“Australian Christian Churches is a movement of Pentecostal Churches in voluntary cooperation.
Each individual church is self-governing but commits itself to work together with other churches
in the movement for the purpose of mutual support and the spread of the gospel in Australia
and the world.”
“Australian Christian Churches people are Bible loving, evangelical and pentecostal. They are
committed to bringing other people to a relationship with Jesus Christ (Matt 28:18-20) and seek
to display the fruit of the Spirit in their lives (Gal 5:22-23). They believe in the power and the
gifts of the Holy Spirit and have a commitment to fulfilling their destiny in God.”16

“Unlike some denominations, there is no single individual we can point to as our founding
leader. The worldwide Pentecostal revival had spread to Australia in the early 1900s, and the
anointed ministries of AC Valdez, Smith Wigglesworth, Mrs Janet Lancaster, William BoothClibborn, Charles Greenwood and Philip Duncan all contributed to pioneering new Pentecostal
churches in various states. In 1937, two Pentecostal fellowships that formed in the 1920s (one
based in Melbourne and the other in Queensland) amalgamated to become the Assemblies of
God in Australia. In 2007 we changed the name to Australian Christian Churches. One of the
reasons is because we are uniquely Australian and wanted to relate to our modern society.”17

15

Wayne Alcorn, ‘ACC in Perspective: Q&A with Wayne Alcorn’, Australian Christian Churches News
Magazine, Print Post Publication No. PP3338511/0011, 3.
16
Australian Christian Churches, ‘Australian Christian Churches’, Australian Christian Churches News
Magazine, Print Post Publication No. PP3338511/0011, 4.
17
Alcorn, above n 15, 5.
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“Local churches have always had a heart for helping people in need in their communities. On a
national basis, our combined resources are helping churches step up and providing expertise in
specific situations, whether it is chaplains in tragic circumstances or relief following natural
disasters.”18

60. In ACC churches you'll find vibrant, contemporary Christians who love the Lord Jesus Christ and
express that love in lively praise and worship and in caring relationships. Australian Christian
Churches people are Bible-loving, evangelical and Pentecostal. We are committed to bringing other
people to a relationship with Jesus Christ (Matt 28:18-20) and seek to display the fruit of the Spirit in
our lives (Gal 5:22-23). We believe in the power and the gifts of the Holy Spirit and have a
commitment to fulfilling our destiny in God. We’re committed to bringing people to an encounter
with Jesus Christ, to experience the love of God and the power and gifts of the Holy Spirit through
the work of our churches and ministries. The majority of our activities take place at the local church
level.

18

Alcorn, above n 15, 8.
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3. Discussion Paper Chapter 1 - Tax Exemption and Religious Charities
Exemption from Taxation: Historical Perspectives
61. The questions concerning amendments to the current exemption regime for charities posed in
Chapter 1 of the Discussion Paper invite consideration of the historical framework that has led to
that regime, as applies to religious charities within Australia. Strong practical and policy
considerations and legal precedent within that historical tradition lead to the conclusion that tax
exemption for religious institutions should be maintained in the interest of ensuring a proper
expression of religious freedom within contemporary Australia and to avoid unconstitutional
curtailing of that freedom. The Discussion Paper helpfully commences with a brief overview of the
history of exemptions within the Australian taxation framework. The overview, being necessarily
brief, does not comprehensively outline the historical and philosophical framework that has led to
the current regime.

62. Brody notes that ‘various forms of taxation have existed as long as organized communities have
formed governments. Whether couched in terms of tribute,19 feudal dues,20 property tax,21 or
corporate income tax22---as appropriate to the prevailing economic system---public finance schemes
have always had to take account of a nontaxable sector.’23

63. Consideration of the exemptions that ought to be accorded to religious organisations must take
place in the century’s old and ongoing dialogue concerning the Separation of Church and State
evidenced in the Western tradition. This is necessary as it is that dialogue in which the right of the
State to tax religious institutions and the bases for the exemptions have arisen. That dialogue
concerns whether the State should impose a religious belief on its citizens and the extent of the
State’s power to regulate the Church’s ability to act in accordance with its beliefs. In the British

19

Genesis 47:24 (“Joseph made it a law over the land of Egypt unto this day, that Pharaoh should have
the fifth part; except the land of priests only, which became not Pharaoh’s…”)
20
See Evelyn Brody, Charitable Endowments and the Democratization of Dynasty 39 ARIZ L REV 873
(1997), at 899-909 (discussing the mortmain laws).
21
See Brody, Charitable Endowments and the Democratization of Dynasty 39 ARIZ L REV 873 (1997).
22
Ibid.
23
Evelyn Brody, ‘Of Sovereignty and Subsidy: Conceptualizing the Charity Tax Exemption’ (1998) 23(4)
The Journal of Corporation Law, 587.
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common law that dialogue traces back to the Magna Carta of 1215 AD, and further than that, the
dialogue streams back to Emperor Constantine and the Edict of Milan in 313 AD.

64. Brody has argued that the philosophical origins of the exemption granted to religious institutions
can be best understood from a ‘sovereignty’ view of the charitable sector. Drawing from the
independence and sovereignty of the Church in English history, and the use of the Church, at times,
as an arm of the State, she posits that the development of exemptions from taxation for religious
entities is best understood when one observes the historical tension between the two ‘sovereigns’
Church and State, residing within the one polity:
A sovereignty perspective allows us to see how government simultaneously defers to and
restricts charitable activity. I suggest … that underlying some of the more perplexing rules
limiting the scope of exemption is an unarticulated vestigial fear of a too-powerful non-profit
sector, traceable to earlier periods when the most powerful charity was the church.
65. She argues that the curtailing of exemptions can be linked to concerns by the State over the power
base of the Church, noting that ‘after all rival sovereigns rarely feel too comfortable letting the other
grow too powerful’.24 Similarly, Ridge argues that charity law has been used to control religion,
positing that the ‘degree of control exercised by the state over religious groups through charity law
will wax and wane according to the relative strengths of the two parties to this symbiotic
relationship.’25

66. The British position, from which we derive the Australian common law, was at one time categorised
by a strict enforcement of religion. Thus, an English court could state in 1727 that:
[R]eligion [is] part of the … law; and therefore whatever is an offence against that, is evidently
an offence against … the law [and] morality is the fundamental part of religion, and therefore
whatever strikes against that, must, for the same reason, be an offence against the … law.26

24

Ibid 586.
Pauline Ridge, ‘Religious Charitable Status and Public Benefit in Australia’ (2011) 35 Melbourne
University Law Review, 1079.
26
R v Curl (1727) 94 ER 20.
25
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67. As noted by former Western Australian Chief Justice David Malcolm ‘This view of the proper
relationship between religion and the law owed much to the fact that at that time a clear separation
between Church and State had not yet developed, and, in particular, to the then current belief that
the enforcement of religious conformity was a legitimate object of government.’27 Such a position,
we submit, rightly finds no expression within modern Australian law, being potentially as socially
divisive as government attempts to curtail religious expression.

68. The United States’ founding fathers were the children of those who had fled State sanctioned
religious persecution in Europe, the outcome of Established Religion. Their experience led to their
dual aversion to any form of State enforced religious practice, and any State effort at curtailing
religious practice. This duality ultimately found expression in the First Amendment to the United
States Constitution. Whilst the jurisprudence within the United States has in certain respects taken a
differing course from that in Australia, most notably in the area of provision of funding to private
religious schools,28 much of the philosophical and practical rationales concerning the separation of
Church and State are informative for the debate as concerns religious exemptions within Australia.
This is particularly the case when the almost identical nature of the US Constitution’s First
Amendment and section 116 of the Australian Constitution is considered.

69. Chief Justice Malcolm argues that the US Constitutional provisions sought to enshrine two
fundamental protections, firstly, the preservation of social harmony and, secondly, the preservation
of the individual’s freedom of conscience:
The architect of the Religion Clause of the First Amendment was a legislator from Virginia, James
Madison. He argued in favour of the principle of “religious freedom” from two points of view.
First, he said that the lessons of history were that religious discord would not be eliminated by a
State determined to eliminate religious differences, but rather by a State committed to tolerate,
and protect, those religious differences. Secondly, he said that “religious freedom” was a right of
the individual which originated in a person’s individual conscience, and which both restricts that
person’s ability to follow the dictates of others and casts upon that person a duty of obedience

27
28

See R v Big M Drug Mart (1985) 18 CCC (3d) 385, 429 (Dickson J).
See for example A-G (Vic) ex rel Black v Commonwealth (1981) 146 CLR 559, 582 (‘The DOGs Case’).
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to that person’s Creator, as that person’s conscience leads him or her to perceive him.29 As
Hughes CJ put it: “The essence of religion is belief in a relation to God involving duties superior
to those arising from any human relation.”30
70. Turning to post-settlement Australia, many positive examples can be found of the Church and State
working together for the benefit of the public good. When Lachlan Macquarie was appointed
Governor of New South Wales in 1809 the Rum Rebellion had taken its toll upon the fledgling
colony. Macquarie called upon his Christian virtues and in partnership with the church turned a
rebellious society into an orderly, lawful government and disciplined colony. He did this through
policies that recognised the character and competencies of the individual, the most noted being the
emancipation policy where he recognised the convicts who had served their time or been pardoned
and encouraged them to take up positions in society. He worked in conjunction with the churches
towards the moral reform of emancipated convicts and he strongly encouraged Christian marriage.
Though his leadership and partnership with the church he transition Australia from being a penal
colony to a free settlement. Many see this as the reason he is referred to as the ‘Father of Australia’.

71. Professor Tom Frame argues that the colonies were characterised by a focus on religious plurality,
acknowledging the many differing religious inclinations amongst those who were arriving on our
shores. In that context a single State Established Church was seen as potentially divisive, so Frame
records that ‘by the late 1800s Anglicans had accepted that there was no prospect of Establishment
in Australia.’31 In Australia the Church / State debate ultimately found expression in section 116 of
the Constitution of 1901, enshrining the separation of Church and State. Section 116, largely drawn
from the US Constitution, contains the ‘Establishment Clause’, namely ‘The Commonwealth shall not
make any law for establishing any religion’ and the ‘Free Exercise Clause’: ‘The Commonwealth shall
not make any law … for prohibiting the free exercise of any religion’. Having outlined the historical
context, we turn to consider how a proper appreciation of doctrine of the separation of Church and
State is fundamental to an understanding of many of the principal rationales behind the exemption
from taxation of religious entities within Australia.

29

See Everson v Board of Education (1947) 67 S Ct 504, 535.
Malcolm, ibid.
31
Tom Frame, Losing My Religion (UNSW Press, 2009), 56.
30
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Exemption from Taxation: Philosophical and Practical Perspectives
72. There is a paucity of Australian judicial treatment concerning the relationship between tax
exemptions and religious freedoms.32 In the United States the leading Supreme Court decision on
the question of exemptions to religious institutions is Walz v Tax Commission of the City of New York
(Walz).33 In considering arguments that such exemptions, as applied by the State of New York,
offend the separation of Church and State provisions in the US Constitution (which are, as noted
above, largely replicated in our Constitution) by providing support to religion, the Supreme Court
gave detailed consideration to the policy rationales underpinning exemption from taxation given to
religious entities. In reference to those provisions Chief Justice Burger noted:
[T]he basic purpose of these provisions, which is to insure that no religion be sponsored or
favored, none commanded, and none inhibited. The general principle deducible from the First
Amendment and all that has been said by the Court is this: that we will not tolerate either
governmentally established religion or governmental interference with religion.
73. Whilst Walz was decided in the US context, in the absence of on-point Australian precedent, it
provides a useful summation of the policy imperatives and practical benefits underpinning the
exemption from taxation for religious institutions. It also provides a useful overview of the public
benefit to be ascribed to religious institutions within the context of the debate over the
maintenance of the tax exemption for religious institutions. It further bases the rationale for the
exemption upon the constitutional separation of Church and State enshrined in both jurisdiction’s
founding Constitution, therefore raising questions as to the Constitutionality of any removal of the
exemption.

74. We consider that several of the reasons for maintaining the exemption regime provided by the
Supreme Court in Walz are relevant to the issues under consideration by the Panel. They
demonstrate the nature of the fundamental compact between Church and State undergirding
modern Australian society, and its expression within the history of exemption from taxation for
32

The closest treatment of the subject, as noted by Ridge is found in the ‘judicial treatment, over the
last four decades, of rates exemptions for places of public religious worship. This case law is not directly
concerned with charitable status but is sufficiently related, through the concept of public benefit, to be
relevant’ at page 1079. We will return to these cases later in discussing the public benefit of religion.
33
(1970) 397 U.S. 664.
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religious institutions. In holding that the exemptions neither establish nor curtail religion, the
Court’s reasoning (and we note that not all judges were in agreement on each of the below points)
provides a helpful consolidation of many of the principal arguments supporting the granting of
exemption to religious entities. Those practical and policy considerations are furthered by the
additional sources also provided under each of the following rationales, many of which also further
our submission that the advancement of religion is undertaken for the public benefit:

1. Exemption reflects the concern for separation of Church and State, in that the State does no
harm to the Church by limiting the proper extension of religious sentiment:
Per Burger CJ ‘Grants of exemption historically reflect the concern of authors of
constitutions and statutes as to the latent dangers inherent in the imposition of
property taxes; exemption constitutes a reasonable and balanced attempt to guard
against those dangers.’

2. The law favours institutions that foster ‘moral or mental improvement’ in the community:
Per Chief Justice Burger: ‘The legislative purpose of the property tax exemption is
neither the advancement nor the inhibition of religion; it is neither sponsorship nor
hostility. New York, in common with the other States, has determined that certain
entities that exist in a harmonious relationship to the community at large, and that
foster its "moral or mental improvement," should not be inhibited in their activities by
property taxation or the hazard of loss of those properties for nonpayment of taxes.’

This rationale reiterates certain of the motivations underpinning the introduction of the
deductibility regime in Australia, to which we will return in Part 4.
3. The activities undertaken by religious institutions, as far as they enhance community benefit,
are not required to be performed by government, and therefore avoid expense to the tax payer:
Per Brennan J: ‘these organizations are exempted because they, among a range of other
private, nonprofit organizations, contribute to the wellbeing of the community in a
variety of nonreligious ways, and thereby bear burdens that would otherwise either
have to be met by general taxation or be left undone, to the detriment of the
community.’
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As for rationale 2, this rationale reiterates certain of the motivations underpinning the
introduction of the deductibility regime in Australia, to which we will return in Part 4.
4. Freedom of religious expression through the granting of exemption from taxation contributes to
a more pluralistic society:
Per Brennan J: ‘government grants exemptions to religious organizations because they
uniquely contribute to the pluralism of American society by their religious activities.’

Ridge points out that the recent decision of the High Court in Aid/Watch Inc v Federal
Commissioner of Taxation34 might be drawn upon to ground an argument in support of this
rationale. She says that if it can
‘be argued that religious pluralism and purely religious activity contribute to a healthy,
flourishing society and, as such, the advancement of religion is a collective good in and
of itself … there is no need for proof of benefit from specific religious purposes to be
shown … Using the approach of the High Court in the Aid/Watch case, one could argue
that there is public benefit in the promotion of religious pluralism through charity law in
Australian society.’

In considering the argument that religious pluralism is to the public benefit Ridge directs
attention to the international human rights framework governing the protection of freedom of
religion, quoting Harding to that effect:
For example, international human rights bodies have emphasised the indispensability of
freedom of religion to a democratic society. It is
one of the most vital elements that go to make up the identity of believers and
their conception of life, but it is also a precious asset for atheists, agnostics,
sceptics and the unconcerned. The pluralism indissociable from a democratic
society, which has been dearly won over the centuries, depends on it.’
5. The exemptions are granted to religious entities as one of a number of similar entities that
contribute to the public benefit. To this end they express no particular preference for religious
34

(2010) 241 CLR 539, 555–6 [44]–[45] (French CJ, Gummow, Hayne, Crennan and Bell JJ).
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entities, but merely include religious entities as one of a number of entities that similarly
operate for the public benefit:
Per Brennan J: ‘To this end, New York extends its exemptions not only to religious and
social service organizations, but also to scientific, literary, bar, library, patriotic, and
historical groups, and generally to institutions "organized exclusively for the moral or
mental improvement of men and women." … No particular activity of a religious
organization -- for example, the propagation of its beliefs -- is specially promoted by the
exemptions. They merely facilitate the existence of a broad range of private, nonprofit
organizations, among them religious groups, by leaving each free to come into
existence, then to flourish or wither, without being burdened by real property taxes.’
6. The exemption, in being granted to all religions, avoids granting favour to one religion over
another, and so avoids concerns of discrimination between religious institutions:
Per Burger CJ: ‘It has not singled out one particular church or religious group, or even
churches as such; rather, it has granted exemption to all houses of religious worship
within a broad class of property owned by nonprofit, quasi-public corporations which
include hospitals, libraries, playgrounds, scientific, professional, historical, and patriotic
groups. The State has an affirmative policy that considers these groups as beneficial and
stabilizing influences in community life and finds this classification useful, desirable, and
in the public interest.’
Per Burger CJ: United States law permits ‘the government to exercise at the very least
this kind of benevolent neutrality toward churches and religious exercise generally so
long as none was favored over others and none suffered interference.’
Pre Brennan J: ‘The very breadth of this scheme of exemptions negates any suggestion
that the State intends to single out religious organizations for special preference. The
scheme is not designed to inject any religious activity into a nonreligious context’
7. Granting tax exemption to all religious entities entails lesser involvement between Church and
State than would the taxation of those entities.
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Per Burger CJ: ‘Granting tax exemptions to churches necessarily operates to afford an
indirect economic benefit, and also gives rise to some, but yet a lesser, involvement
than taxing them.’
In support of this view Brody has similarly argued that ‘tax exemption keeps government out of
the charities’ day-to-day businesses, and keeps charities out of the business of petitioning
government for subvention.’35
Chief Justice Burger, in delivering the lead judgement of the Court ultimately concluded:
The legislative purpose of tax exemption is not aimed at establishing, sponsoring, or supporting
religion … The grant of a tax exemption is not sponsorship, since the government does not
transfer part of its revenue to churches, but simply abstains from demanding that the church
support the State. No one has ever suggested that tax exemption has converted libraries, art
galleries, or hospitals into arms of the State or put employees "on the public payroll." There is
no genuine nexus between tax exemption and establishment of religion…. The exemption
creates only a minimal and remote involvement between Church and State, and far less than
taxation of churches. It restricts the fiscal relationship between Church and State, and tends to
complement and reinforce the desired separation insulating each from the other.’
75. Thus we conclude that a historical and philosophical overview of the separation of Church and State
in the Western tradition supports the conclusion that the exemption regime is grounded in the
fundamental freedom of the Church to pursue its activities without undue limitation by the State.
Further to this, the exemption regime can be justified through a number of practical policy
considerations, including the public benefit provided by religious institutions, the role of religious
institutions in supplanting the need for government intervention at the cost of the tax payer. It has
also been shown that the universality of the exemption is rooted in the Constitutional proscription
on founding a State religion.

35

Brody, above n 23, 586.
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Conclusions for Questions Put in Chapter 1
76. A holistic consideration of amendments to the exemption from income taxation granted to religious
institutions requires reference to the rationales underpinning that regime, rationales which have led
to a settled position through the resolution of differing tensions across centuries of debate. Such a
review, conducted through the lens of the hard-worn experience and the wisdom of our forebears,
ensures proper regard is given to the centrality of the foundations formed in the resolution of those
historical tensions, for it is those foundations which have led to the stable, multicultural and
pluralistic modern Australian polity. To adequately engage with the intricacies that have led to the
current settled position is also required to avoid unintended consequences and to avoid repeating
the mistakes of our forebears. As noted by former United States Chief Justice Berger:
[A]n unbroken practice of according the exemption to churches, openly and by affirmative State
action, not covertly or by State inaction, is not something to be lightly cast aside. Nearly 50 years
ago, Mr. Justice Holmes stated: "If a thing has been practised for two hundred years by common
consent, it will need a strong case for the Fourteenth Amendment to affect it. . . ."36
77. It is the argument of this paper that that framework has led to a proliferation of religions within
Australia, to the benefit of the public, and to the benefit of individual liberty and expression within
Australia. The above establishes that a loss of exemption from taxation correlates with a loss in
religious freedom. Taxation regimes must not be used as a basis for denying religious liberty.

78. Turning to the question posed by the Discussion Paper, the above overview of the historical and
philosophical context leads to the following conclusions:

Q 2 Are the current categories of income tax exempt entity appropriate? If not, what entities
should cease to be exempt or what additional entities should be exempt?

Religious institutions should continue to be tax exempt.

36

Walz v Tax Commission of City of New York (1970) 397 U.S. 664, citing Holmes J in Jackman v
Rosenbaum Co. (1922) 260 U. S. 22, 260 U. S. 31.
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4. Discussion Paper Chapter 2 - Deductible Gift Recipient Status and Religious Charities
Deductibility: the Australian Historical Perspective
79. Consideration of the historical development of the grant of deductibility status to charities sheds
light on the original policy intents and arguments in support of the mechanism and provides a useful
background against which to assess the proposals put by the Discussion Paper. Professor Ann
O’Connell provides an overview of the history of the subsidy, noting that ascribing deductibility to
donations to charities was a measure first introduced in Victoria in 1907 by the government of Sir
Thomas Bent, and then later adopted by the Commonwealth in 1918. In introducing the bill to the
Victorian Legislative Council the Honourable JM Davies provided the following rationale:
[I]f in the past there had been a similar provision in connexion with the probate duties, testators
would probably have given more in their wills to charitable institutions than they had done.
…Thus, although the State would lose revenue in one direction the encouragement afforded to
charitable giving would probably make up the loss.37
80. The contemporaneous comments of Bent, the original proponent of the measure, reflect the intent
of encouraging an increase in philanthropic giving through a heightened level of endorsement. The
Parliamentary debates record that Bent “was prepared to adopt any suggestion that would have the
effect of relieving those who gave to charities, and of encouraging them in every possible way.”38

81. This leads us to the conclusion that philanthropic contribution and the reduction on the burden of
the State in the provision of services were central considerations underpinning the enactment of
deductible status for gifts to charities in Australia.

82. A decade later the economic hardship being experienced by charities due to the Great War provided
an impetus for the consideration of the adoption of the deductibility mechanism at the
Commonwealth level. O’Connell notes that:

37
38

Victoria, Parliamentary Debates, Legislative Council, 2 October 1907, 1356–1357 (JM Davies).
Ibid 1234 (Sir Thomas Bent).
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‘It was Manifold who suggested including tax deductions for gifts to charitable institutions on the
basis that they were “likely to experience a very bad time in the next two or three years”, and
deductions might induce the public “to render very necessary assistance”.’39
83. The passage of deductibility at the Commonwealth level however was by no means ensured, and
the Parliamentary debates in the House of Representatives record Acting Prime Minister William
Watt rising to speak
…to the defence of deduction, speaking from his experience of the original Victorian experience.
In 1907, he noted, the Crown took the attitude that in granting deductions for donations of that
kind it could afford to lose the revenue providing that the destination of the money was the
coffers of the charitable institutions of the State. If that held good at the time, it is even more
emphasised to-day … From the stand-point of expediency it has been found advisable, because
it has acted as an incentive, inducing people to give more generously to charitable institutions.40
84. Thus the Parliamentary Debates record the rationale underpinning the introduction of deductibility
status included the encouragement of philanthropic giving towards charitable pursuits and the
conclusion that any consequential draw upon the taxation base would be compensated by the
charitable contribution made by donees, made impliedly in substitution for government efforts at
the expense of the taxpayer. It will be shown that these themes have continued to the most recent
public debate on the utility of the deductibility mechanism.
Public Benefit of Religious Institutions
85. Having considered the historical perspective, to the extent that the Discussion Paper invites
consideration of whether all charitable religious entities should be granted DGR status (as is
proposed by Option 2.1), it necessitates consideration of whether religion can be said to be for the
public benefit. The Discussion Paper further notes (at paragraph 78) that ‘another option could be to
exclude charities that provide significant private benefits such as primary and secondary education
providers; charitable child care providers and entities established for the advancement of religion,
from endorsement as a DGR.’ For the reasons stated below, we do not accept that the advancement
39
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of religion should be properly classified as providing significant private benefit, so as to call into
question the public benefit the advancement of religion confers. We consider that the weight of
judicial authority within Australia, in applying the presumption of the public benefit of religion,
supports our submission.

86. The question of whether religion provides a private benefit of such moment as to outweigh any
public benefit conferred by the religion is one that has been addressed extensively by the courts
over hundreds of years. Several themes may be observed arising from that judicial treatment. It is
first to be noted that the courts have held that gifts to a particular denomination do not infringe the
public benefit requirement, on the basis that it is open for any member of the public to join the
denomination.41

87. It can be observed that underlying the common law presumption that religious entities are for the
public benefit are practical, administrative and policy rationales that have been developed by the
courts. These rationales arise from their seasoned experience in deciding matters in which they have
been asked to consider the public benefit of religion. The first of those rationales is the courts’
general historical reluctance to enter into questions concerning the comparative worth of religions
that may be invited by a requirement to consider evidence of the public benefit of any given
religion.42 Justices Wilson and Deane have held that the question of whether a belief is “religious”
should be “approached and determined is one of arid characterisation not involving any element of
assessment of the utility, the intellectual quality, or the essential ‘Truth’ or ‘worth’ of tenets of the
claimed religion.”43 As noted by Ridge ‘any exercise in determining whether public benefit flows
from the exercise of certain religious beliefs does not entail an examination of the merits of those
beliefs.’44

88. Several further practical policy imperatives have driven the courts’ reticence to wade into
determining whether any given religion is for the public benefit. A further concern is to avoid

41
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accusation of preferring one religious belief over another.45 The courts’ reticence to sanction one
religious entity over another is also an expression of the doctrine of separation of Church and State.
That reticence is required as a natural extension of the Constitutional prohibition on the
Commonwealth establishing a religion or restricting the flourishing of a religion by giving preference
to any one religion over another. This requirement has been discussed above in the context of the
granting of exemption to all religious entities, and is particularly reflected in the comments of
Justices Burger and Brennan at paragraph 74 above.

89. Any regime that requires the court to make determinations of worth would be further complicated
by the difficulty in determining whether a system of belief comprises a religion, which is a necessary
precursor to any determination of worth. Chief Justice Malcolm notes:
In discharging that responsibility, the courts have recognised that our language has a strictly
limited capacity to capture the nature of “religious belief”. Indeed, one judge has ventured the
opinion that: “… in no field of human endeavour has the tool of language proved so inadequate
in the communication of ideas as it has in dealing with the fundamental questions of man’s
predicament in life, in death or in final judgement and retribution.”46 The courts have also been
influenced by the essentially unknowable nature of “religious truth”47, and by an awareness of
the lessons of history in relation to religious persecution and intolerance.
90. A further rationale for maintaining the presumption that religious institutions operate for the public
benefit is found in the general acceptance within Australian law of the reasoning that private
spiritual advancement leads necessarily to public benefit through the good works of religious
adherents. As acknowledged by the United Kingdom Secretary of State for the Home Department:
The importance of religion as a fundamental spring of charity can scarcely be overestimated. It is
part of the make-up of Man to want to give. It is part of the ethics of most religions to
encourage that. Trusts for the advancement of religion have contributed much to the spiritual
welfare of generations of individuals and to the sound development of our society.48
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91. Such sentiments have found acceptance within Australian judicial opinion. The New South Wales
Court of Appeal held in Joyce v Ashfield Municipal Council49 that private worship services are for the
public benefit, in that the services equip adherents to apply religious principles in their respective
roles in society. In that case proof of actual public benefit in the form of demonstrable efficacy of
the relevant worship was not required.50 Such was the concern over requiring such proof that
Reynolds JA held the ‘doctrine that religious activities are subject to proof that they are for the
public benefit could give rise to great problems in that it might lead to the scrutiny by the courts of
the public benefit of all religious practices.’51
92. The decision of Gobbo J in Crowther v Brophy52 provides similar support for the proposition that the
advancement of religion is for the public benefit. Justice Gobbo held that the success of private
intercessory prayer is an inappropriate test for public benefit and that instead the enhancement in
the life of those who find comfort in intercessory prayer is the relevant criterion. Ridge notes that
the decision ‘suggested that in finding public benefit from the practice of intercessory prayer, one
should look not to ‘the success of intercessory prayer’, but to ‘the enhancement in the life, both
religious and otherwise, of those who found comfort and peace of mind in their resort to
intercessory prayer.’53

93. Ridge notes that the application of a presumption of public benefit of religion by the courts has
significant benefits for the efficient administration of justice. In proposing a model that
‘presupposes that an evidential test has been satisfied at some higher level of abstraction, whether
this is according to empirical evidence of the general benefits provided by all religious purposes, or
according to recognition of the contribution of religious pluralism and religious activity to a healthy
society, or according to moral argument (the highest levels of abstraction of benefit)’, (a model she
notes ‘suggests the status quo should be maintained’) she argues that such a framework is ‘cost49

[1975] 1 NSWLR 744.
Courts in the United Kingdom have drawn a line, denying charitable status to closed contemplative
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effective … because individual religious groups do not need to prove public benefit in relation to
their specific purposes and nor does the state have to assess such evidence.’54

94. In determining whether any particular religion is for the public benefit the courts have also
displayed a strong appreciation of the dangers involved in tailoring legal protection according to the
views of the prevailing majority.55 As highlighted in ex curial commentary by Malcolm CJ:
One of the problems with claims to necessity is that what is considered necessary usually
depends on the experience and values of those who impose the relevant restriction. In these
circumstances, as Brennan J observed in Goldman v Weinberger56, one of the tasks of the courts
must be: “… to protect the rights of members of minority religions against quiet erosion by
majoritarian social institutions that dismiss minority beliefs and practices as unimportant,
because unfamiliar.”
In making this reference to the “quiet erosion” of the right freely to exercise a religion, Brennan
J highlights the ever-present potential of the majority, indirectly and unthinkingly, to
discriminate against the religious practices of a minority. Regulations and restrictions which are
not intended to discriminate against religious practice, and are applied uniformly, may
nevertheless in their effect discriminate to the extent of imposing an intolerable burden on the
adherents of a particular religion.57
95. The above arguments strongly support the conclusion that religious entities operate for the public
benefit and that the existing presumption of public benefit should be maintained. To that end they
contradict the statements made in the Discussion Paper at paragraph 78. Such reflects the very
practical policy and administrative position adopted by the courts in the interest of avoiding
questions of relative worth and in recognition of the difficulties in defining religion. The position is
consistent with the doctrine of the separation of Church and State and expresses a concern to avoid
an erosion of the rights of the minority by majority rule.
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Deductibility and Religious Institutions: Integrity Issues
96. Having stated the case for the continuation of the common law presumption that religion is for the
public benefit, it is necessary to deal with the question of how are we to deal with those religious
institutions that, though they would meet the technical legal definition of religion, nevertheless do
not operate according to acceptable societal standards. This may be because they have adopted
practices considered to be harmful to the wider community or that provide an unacceptable level of
private gain to certain members of the religion. Under the heading of ‘Issues with expanding DGR
status to all charities’ the Discussion Paper directs attention to the ‘integrity issues’ arising from
potential private benefits accorded to members of a religious order (at paragraphs 73, 74 and 76):
The general DGR categories and DGR endorsement process ensure that, generally, tax
deductible gifts directly fund activities which generate a broad public or community benefit. The
framework helps ensure public funds are not used in an inappropriate manner to provide a
private gain or benefit…

Some charities provide significant private benefits to certain individuals that access their
services …

While many DGRs provide private benefits, the integrity issues appear to be more apparent in
relation to providers of educational, child care and religious services.

97. In that context, the Discussion Paper states that ‘another option could be to exclude charities that
provide significant private benefits such as … entities established for the advancement of religion,
from endorsement as a DGR. This would reduce integrity concerns and the fiscal cost.’ It is said that
this would ‘address the shortcomings of option 2.1’. The Discussion Paper notes that ‘However,
these exclusions would maintain some of the complexity and perpetuate behavioural distortions in
the existing DGR framework,’ a consideration to which we will return later.

98. The principal concern of the courts regarding the extension of private benefit to members of
religious orders has been towards the degree of private spiritual benefit given to members. Hence
the courts have, for example, long agonised over the recognition to be given to private
contemplative religious orders, and whether such might be said to be for the public benefit. It is
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taken as accepted that when religious organisations extend benefit in the form of relief to the wider
public (by for example education, humanitarian or welfare relief and the like) that no prohibition
should be imposed on the granting of those benefits to members of the religious institution
alongside members of the public. There exists current mechanisms within the law that allow the
revocation of charitable status where a religious entity is found to have operated for private
benefit.58 The current common law requirements that charitable institutions not operate for private
benefit have been a sufficient protection against abuse of exempt status.59

99. Furthermore, the common law holds that a religious organisation will not be for the public benefit if
it be proven that it is for public detriment (engaging in illegal conduct or conduct inconsistent with
prevailing public policy). As noted in ex curial comments by Malcolm CJ:
“One of the important distinctions which the courts have made is between the freedom to hold
and express a religious belief and the freedom to act in accordance with a religious belief. The
former, the “freedom to believe”, is regarded as absolute.60 However, the latter, the “freedom
to act”, is regarded as subject to valid restrictions imposed by the general law.61”
Thus, while the courts have been prepared to recognise that canons of conduct are as much a
part of a religion as the belief itself, they have not been prepared to extend legal immunity to
that conduct if it contravenes laws of general application which are not intended to discriminate
against the particular religion. 62 In the words of Mason ACJ and Brennan J: “…Religious
conviction is not a solvent of legal obligation.”63
100.

By this we conclude that sufficient protection against inappropriate use of charitable status is

offered by the current common law. A mechanism exists to displace the presumption where the
activities of an individual religious institution are shown to not be for the public benefit. One may
58
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then ask, where is the mischief of ‘integrity issues’ that must to be addressed with respect to
religious institutions? The concern has not been sufficiently made out by the Discussion Paper, and
the argument that religious institutions confer a private benefit so sufficient as to question whether
they should enjoy any particular form of charitable endorsement fails.
Conclusions for Questions put in Chapter 2: Concerns Held Where ACC Churches That Are Basic
Religious Charities Receive DGR Status
101.

It is noted that the Productivity Commission recommended that all religious charities be granted

deductible gift recipient status (recommendation 7.3) as follows
The Australian Government should progressively widen the scope for gift deductibility to include
all endorsed charitable institutions and charitable funds. Consistent with the Australian Taxation
Office rulings on what constitutes a gift, payments for services should not qualify as a gift.
It grounded that recommendation on the following rationales:


Equity;



Simplicity;



The resulting removal of donor bias towards charities with DGR status at the expense of other
charities;



It would increase the choice of DGRs for donors; and



The use of PBI status is no longer an appropriate basis for determining DGR eligibility for
charitable behaviour.

102.

Whilst the potential fundraising benefits of deductibility status have been noted above, we

express our concern that the sector-wide grant of deductibility status may have unforseen
detrimental impacts for ACC churches. Further detailed consideration should be given as to the
extent by which those churches within the ACC framework that are dependent on giving may
receive financial benefit from the attaining of deductible gift recipient status. That consideration is
unfortunately not permitted by the short timeframes allowed for the making of submissions to the
Discussion Paper.
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103.

As outlined in Part 1 the ACC movement is characterized by a decentralization of authority

structures. Local churches, although subject to the disciplining mechanisms of the State and
National governing bodies, are frequently stand-alone entities that separately incorporated and
locally administered. The majority of the property holdings within the ACC are controlled at the local
church level. The statistics provided in Part 1, disclose that the majority of ACC churches are
comprised of less than 100 individuals. Metro Church holds significant concerns that a grant of
deductibility status may impose substantial administrative burdens upon smaller ACC churches, so
as to outweigh any benefit obtained from deductibility status. Anecdotal evidence from the
Pentecostal network in New Zealand suggests that the grant of deductibility status in that
jurisdiction has for many Pentecostal churches in fact led to net detriment, when the additional
administrative burdens are taken into account. This is a significant concern to Metro Church, and
one which warrants further investigation by the Panel in considering any recommendation to extend
deductibility status to a decentralised network of churches such as the ACC.

104.

It is also our concern that to render each church a deductible gift recipient, would be to remove

that

church

from

the

‘basic

religious

charity’

designation

found

at

section

205-35 of the newly enacted Australian Charities and Not-for-profits Commission Act 2012 (Cth), and
thus subject the church to the greater reporting obligations contained therein. Such a removal
would be inconsistent with the policy intent of the concept of basic religious charity. The reforms
should not cause those churches which currently satisfy the status of a ‘basic religious charity’ to
lose that criterion.

105.

Metro Church is in favour of a simplification of the tax system as applies to religious institutions

and in particular, the administration placed upon the large number of individual churches who
would satisfy the criterion of basic religious charity within the ACC framework. It is our concern that
the consequences of a grant of deductibility status to ACC churches, and the possible undermining
of the simplification proposed by the concept of the basic religious charity may undermine that
intent towards simplification.

106.

Professor Ann O’Connell has argued that:
A good tax system should be a simple as possible. A complex tax system makes it difficult for
people to understand the law and apply it to their circumstances. The present law has become
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so complex that it is difficult to convey its meaning simply and adequately on tax returns forms
and in other printed matter. Complexity imposes high compliance costs on the community and
high administrative costs on the tax authorities. Complex tax laws also result in socially
unproductive and costly tax litigation. These considerations suggest that, where possible, tax
reform measures capable of ready comprehension and application should be preferred over
more complex alternatives.64
107.

She also points out that the Review of Business Taxation in 1999 identified one of the major

objectives guiding development of the tax system as “promoting simplification and certainty”65 and
that the Inspector-General of Taxation has also identified simplicity as one of the “fundamental
principles” of tax policy.66 She further argues, with reference to the Inquiry into the Definition of
Charities and Related Organisations:
‘It is clear from submissions to the Inquiry that much of the confusion in the sector is related to
what tax or other concessions attach to what type of entities and what the boundaries are
between different types of entities. This is not surprising given the wide range of categories of
entities that can access the concessions.67

108.

It is however acknowledged that in its 2010 Contribution of the Not-for-profit Sector Report, the

Productivity Commission noted:
[T]he scope of eligible activities is narrow in Australia relative to that in comparable overseas
countries. For example, donations to all charities and Community Amateur Sports Clubs are
eligible for Gift Aid in the UK, while in Australia only 40 per cent of all tax concession charities
are DGRs.68
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109.

A brief overview of the international position leads to the conclusion that deductibility is a

common measure by which States across a wide range of cultural and national contexts sanction
charitable religious pursuits. The United States, Canada and New Zealand all provide a subsidy to
churches in the form of simple deductibility. A similar subsidy in the form of the percentage tax has
been favoured more recently by some Eastern European countries. A Singaporean variation on
deductibility permits more than 100% deductibility for some donations, operating in the space
between direct grants and deductibility. This survey leads us to the conclusion that the use of the
deductibility mechanism in respect of religious institutions within Australia is, by international
standards, comparatively modest. Consistent with that perspective, and with various of the sources
we have cited, including those pertaining to the public benefit of religion, the granting of tax
deductibility status for church building funds is an endorsement that ACCQLD would like see granted
to religious institutions. This would enable ACC churches to elect to so establish such a fund where,
taking into account their specific circumstances and any associated administrative burden, they
determine such a fund would be of positive benefit.

110.

This analysis leads to the following responses to the Discussion Paper’s questions concerning

deductible gift recipients:
Q 11. Should all charities be DGRs? Should some entities that are charities (for example, those
for the advancement of religion, charitable child care services and primary and secondary
education) be excluded?
We say that there are no grounds for excluding religious institutions from any particular
designation of charitable recognition on the basis that they are not for the public benefit, other
than those grounds sufficiently outlined in the common law. Notwithstanding, Metro Church
hold concerns that the legislated grant of deductibility status to all ACC churches may be
prejudicial to the ACC network and further consideration should be given by the Panel to the
effect of such a recommendation on decentralised religious denominations such as the ACC. It is
however submitted that churches should have the ability, should they so elect, to access
deductibility status for church building funds.
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5. Discussion Paper Chapter 3 - Fringe Benefits Tax
111.

We submit that the existing fringe-benefits exemption for employees of religious institutions

that are religious practitioners (located within current section 57 of the Fringe Benefits Assessment
Act 1986 (Cth)) should be retained. The operation of that exemption is explained in the Fringe
Benefits Tax Assessment Bill 1986 – Explanatory Memorandum as follows:
Clause 57: Provision of benefits to employees of religious institutions to be exempt in certain
cases
By clause 57, the provision of benefits by a religious institution to a minister of religion or a fulltime member of a religious order are generally to be exempt from tax. The exemption does not,
however, extend to benefits provided in respect of duties that are not religious in nature.
The exemption conferred by clause 57 also applies to benefits provided to a person who is
training to be a member of a religious order and to benefits provided to a spouse or child of the
minister or member of the religious order (e.g., where board and quarters are provided to a
minister and the minister's family).
The History of the Exemption
112.

The history of the introduction of the exemption is again illustrative of the original underlying

intent and policy rationale behind the exemption, a rationale we submit continues to this day.

113.

The Fringe Benefits Tax Assessment Bill 1986 was introduced by the Hawke Government to

address a perceived hole in the revenue base arising from the provision of non-taxable benefits to
employees. Both the Democrats and the Coalition Opposition parties raised their concern that the
tax, in the absence of an exemption for charities, would amount to a tax upon entities that would
otherwise be exempt from taxation. Senator Flo Bjelke-Peterson typified this concern in her speech
to the Australian Senate:
Senator BJELKE-PETERSEN — “Charitable organisations, which need every dollar of income that
they can get, will be required to pay fringe benefits tax on benefits supplied to employees. I
believe that this is completely contrary to the previous basic exemption of charities from income
tax, sales tax, bank account debit tax, and other levies and taxes. The result of this tax on
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charities will be counterproductive, because the charities will be forced either to reduce services
or approach the Government for additional subsidies. I think there are not too many people
who want to give their donations to charities realising that they are helping those charities to
pay income tax.”
“I turn to another aspect of the tax which I find extremely worrying-that is, the effects it will
have on charities. I realise that certain exemptions will apply to ministers of religion engaged in
religious duties. However, what about ministers of religion who are working for charitable and
educational institutions?”
Senator Siddons — “We will move an amendment on that, Senator.”
Senator BJELKE-PETERSEN — “That will be very good. I hope that the Government will accept it
because it is very important. I feel that these people are just as involved in a religious
occupation as is the normal parish minister. I refer, for example, to a chaplain at a hospital or a
supervisor at a youth rehabilitation centre. Committed lay persons employed by the churches,
although not ordained ministers, exercise the duties of a religious ministry just as effectively as
if they were ordained clergy. At the same time they are paid minimum salaries in comparison
with those receiving secular wages.”69
114.

The principal concern driving the Liberal Opposition Party was expressed by Senator Baume in

his speech to Senate, namely that the ‘great institutions that care for other Australians’ would
become subject to taxation in the absence of an exemption.
From the moment that the fringe benefits tax was announced it became clear that its effect
would fall upon charities. I am using the word `charities' in the sense that most of us understand
that word-the great institutions that care for other Australians. It is quite clear that they would
be caught by this Bill, that the application of the fringe benefits tax would mean that they would
be paying tax where they pay no tax now and that that tax would have to be paid from moneys
that would otherwise go to doing the charitable work for which they are responsible.

69
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47 | P a g e

The Opposition parties announced early, following party and shadow Cabinet consideration,
that we would move to try to exempt charities from the effect of this impost. We issued Press
releases at the time and we have issued some subsequently. I must say that the Australian
Democrats have also had a concern about the effect of this tax on charities and I understand
that they have negotiated with the Government on their own. We determined that we would
move an appropriate amendment.
I wish to indicate that Senator Haines has pointed out to me, with accuracy, that my
understanding of the word `charity' and the legal meaning of the word are quite different. Let
me acknowledge that it has been possible, working with the Australian Democrats, to develop a
form of words which talk about the provision of benefits to employees of public benevolent
institutions. The words `public benevolent institutions' have their own meaning in law but they
cover the great charities of Australia. If this amendment is picked up it will ensure that, where
these public benevolent institutions provide a benefit to an employee, that benefit is exempt.70
115.

The Senator’s speech, made with reference to the exemption granted to Public Benevolent

Institutions, disclosed an appreciation of the difference between what the community considers to
be charitable, and the definition of charity at law. The exemptions, it was thought, should be
granted to those entities that fell generally within the common public conception of charity. It
appears from the above Senate records that the exemption for benefits provided by religious
institutions to religious practitioners was passed into law on that rationale. It is our submission that
exemption from fringe benefits tax to religious institutions who supply fringe benefits to religious
practitioners continues to accord with community expectations of the support to be given to
religious institutions and is consistent with the policy of not taxing charitable entities that would,
but for the exemption, otherwise be taxable. Having established that there are clear policy grounds
for maintenance of the exemption we turn to consider several objections against the exemption
raised within the Discussion Paper.
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Competitive Neutrality Concerns
116.

The Discussion Paper argues that ‘Issues of competitive neutrality arise where eligible entities

compete directly with businesses that do not benefit from FBT concessions.’71 The Paper refers to
the Productivity Commission’s report as confirming this concern. We cannot accept this conclusion
applies to religious institutions. The Productivity Commission’s report raised no concern in relation
to the exemption granted to religious institutions. The Commission’s report was principally
concerned with competitive neutrality in the hospital and aged care sectors. The Discussion Paper
also references The A Fairer Tax System Report as being in support of this concern, however such
report, whilst raising a general concern, similarly directed its particular attention to hospitals ‘where
nursing shortages are an ongoing concern.’72

117.

It is not thought that competitive neutrality issues have any distortionary effect in the labour

market for religious practitioners. Conclusively, there is no real competition between religious and
non-religious institutions for the provision of pastoral duties or practice, study, teaching or
propagation of religious beliefs. Religious institutions have no opportunity to take a benefit over
their competitors, as all competitors have access to the same exemption. In addition, most ACC
pastors would affirm a ‘calling’ to the ministry was their central consideration in movement into
ministry, not the remuneration that may, or may not, follow from the expression of that calling.
Concerns Over the Abuse of the FBT System
118.

At paragraph 140 the Discussion Paper raises a concern that ‘some relatively high income

individuals receive significant benefits from the use of uncapped meal entertainment and
entertainment facility leasing concessions.’ We submit that there is no evidence to suggest that this
abuse is occurring in religious institutions, and particularly within the ACC. The ACC is a body in
which is vested a significant level of public confidence. Its history and values attest to its ability to
appropriately treat and avoid unlawful rorting of the fringe benefits tax system. Not one of the
Industry Commission Report, the A Fairer Tax System Report nor the Productivity Commission
singled out religious institutions as being culpable in any such abuse of the fringe benefits tax
71
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system, or any giving rise to any particular concern. To the contrary we submit that the
overwhelming majority of religious institutions have shown the ability to self-regulate the use of the
exemption so as to avoid any inappropriate use.
Administrative Burden
119.

The Discussion Paper highlights the administrative burden imposed on charities by the fringe

benefits tax exemption as being a central rationale for the removal of the exemption. It states:
The perceived need to offer fringe benefits imposes considerable compliance burdens on
eligible entities. This includes the requirement to organise and offer salary packaging and the
recording and reporting requirements for fringe benefits.73

120.

It is submitted that this concern is entirely irrelevant to the question of whether the exemption

for religious institutions providing benefits to religious practitioners should be maintained. This is
because the provision of the benefits to religious practitioners are non-reportable, and therefore
impose no administrative burden on ACC churches at all. This simplicity and absence of
administrative burden is another clear rationale for the maintenance of the existing exemption as
applies to religious institutions.
The Alternative of Government Grant Funding
121.

The Discussion Paper separately raises the option of replacement of the FBT exemption with

direct government grants. This recommendation was also proposed by the A Fairer Tax System
Report. It is submitted that this proposal is entirely inappropriate for the religious sector. As noted
in the Discussion Paper ‘applications for direct grants and reporting on those grants to government
agencies can also involve significant compliance costs that would, to some extent, replace those tax
compliance burdens’.74 Given that there is no compliance costs associated with the existing regime,
the increase in administrative burden proposed by a grants system is immeasurable. Given the
decentralised nature of the ACC, the proposal would necessitate individual applications by each ACC
church, greater than 1000 in total. The further level of concern is the limited and periodic nature of
73
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government grants. This would introduce an unacceptable level of uncertainty for Pastors, their
families and their congregations. Such a proposal would undermine the certainty of the contribution
to the community that can be made by a religious institution with a policy of placing Pastors on
longer term assignments. Generally the ongoing provision of direct grants are usually tied to
progressive reporting indicators. Such a level of scrutiny raises a concern for the maintenance of a
separate of Church and State, as has been outlined in sufficient detail at Part 2.

Conclusion: The Existing Exemption for Religious Institutions Must be Maintained
122.

A significant proportion of ACC ministerial staff rely upon the current exemption from the Fringe

Benefits Tax regime for a proportion of their remuneration. It is estimated that virtually the entire
proportion of ACC Pastors utilise the exemption to some degree. The exemption at the time of
enactment was considered to be an appropriate vehicle to recognise the important service provided
by Pastors to the community, and it remains so today. Furthermore, we submit that, on the basis of
the benefit extended to the public by the exemption, recognised by the original policy rationales
underpinning its introduction, there is no logical argument as to why the exemption should also not
only be extended to religious practitioners, but also to those administrative staff who support
religious practitioners in performing the activities endorsed by the exemption. Such an extension
would also recognise the difficulty for smaller religious institutions, a criterion which the majority of
ACC churches satisfy, in raising finance for the employment of key staff. This difficulty has only been
enhanced due to funds that must now be committed in response to an increase in the compliance
burden placed upon religious institutions in the past twelve years through the introduction of the
GST reforms and other legislative changes (including the introduction of the Australian Charities and
Not-for-profits Commission and Workplace Health and Safety reforms). For many ACC churches their
principal revenue stream is often the provision of donations by members of the congregation. The
current economic climate leads us to the concern that any loss of FBT benefits will have a significant
detrimental impact on the ACC movement, and its ability to attract and retain staff.

123.

As noted by the Discussion Paper, the Commonwealth expenditure for exemption for the

practice, study, teaching or propagation of religious beliefs by religious practitioners is estimated by
Treasury to be $85 million. This is less than 3.5% of the total estimated total quantifiable
Commonwealth tax expenditures on FBT concessions to the NFP sector. It is noted that the removal
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of the fringe benefits tax regime for other forms of charitable institutions may be effected whilst the
exemption for religious institutions is retained with minimal impact on the wider reform proposals
being considered by the Panel. The giving of preference to certain charities over others has a wellestablished history in the common law. This is due to the recognition that certain charities provide
greater public benefit than other forms of charitable endeavour, and are therefore worthy of
greater endorsement. Professor O’Connell argues that the Productivity Commission:
‘noted that governments have limited resources and “seek to discriminate between competing
claims when deciding whether, and to what extent, to provide support”,75 and recommended
that it was appropriate to identify a subset of charities that could attract more favourable
treatment.’
124.

The above analysis leads to the following answers to the questions put by the Discussion Paper:
Q 28 Assuming that the current two tiered concessions structure remains (see Part B), what
criteria should determine an entity’s eligibility to provide exempt benefits to its employees?
The existing criteria for the provision of fringe benefits to religious practitioners by religious
institutions should be maintained and should be extended to administrative staff who support
religious practitioners in the performance of those functions endorsed by the exemption.
Q 30 Should there be a two tiered approach in relation to eligibility? For example, should all tax
exempt entities be eligible for the rebate, but a more limited group be eligible for the
exemption?
Religious institutions should fall within a more limited group able to access the existing
exemption under section 75 of the Fringe Benefits Tax Assessment Act 1986 (Cth).
Q 37 Is the provision of FBT concessions to current eligible entities appropriate?
The provision of FBT concessions to religious institutions is entirely appropriate, and should be
further extended to administrative staff who support religious practitioners in the performance
of those functions endorsed by the exemption.
Q 38 Should FBT concessions (that is, the exemption and rebate) be phased out?

75

CDI Report, 255.
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The provision of FBT exemption to religious institutions should not be phased out.
Q 39 Should FBT concessions be replaced with direct support for entities that benefit from the
application of these concessions?
No, direct government grants are not an inappropriate means with which to replace the existing
FBT exemption for religious institutions.
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6. Conclusion
125.

This submission has been directed to the questions posed by the Not-for-Profit Sector Tax

Concession Working Group Discussion Paper considered by Metro Church Toowoomba as providing
a concern for the Australian Christian Churches (ACC). It is endorsed by ACC Queensland. It has
directed its attention principally towards those matters raised in the Discussion Paper that first
concern the public benefit of religion, as applies to tax exemption and deductibility of gifts, and that
second concern the existing fringe benefit exemption for religious institutions. It has presented the
historical, practical and philosophical imperatives that have led to the existing taxation regime for
religious institutions, including the fundamental freedom of the Church to pursue its activities
without undue limitation by the State and the rationales underpinning the judicial presumption that
religion is for the public benefit. In so doing, and in light of attributes unique to the ACC, including its
decentralised and semi-autonomous structure, the submission has emphasised the unique place of
the ACC within those traditions and within the contemporary Australian charity sector.
Chapter 1 of the Discussion Paper - Income Tax Exemption
126.

We conclude that religious institutions should continue to be tax exempt on the following bases:

1. Such is consistent with the Constitutional doctrine of the separation of Church and State, raising
questions as to the Constitutionality of any removal of the exemption.
2. Such ensures a proper expression of religious freedom within contemporary Australia and
avoids unconstitutional curtailing of that freedom.
3. The law rightly favours institutions that foster ‘moral or mental improvement’ in the
community.
4. The activities undertaken by religious institutions, as far as they enhance community benefit,
are not required to be performed by government, and therefore avoid expense to the tax payer.
5. Freedom of religious expression through the granting of exemption from taxation contributes to
a more pluralistic society, consistent with the principles outlined by the High Court in Aid/Watch
Inc v Federal Commissioner of Taxation.
6. The exemptions are granted to religious entities as one of a number of similar entities that
contribute to the public benefit. To this end they avoid expressing any particular preference for
religious entities, but merely include religious entities as one of a number of entities that
similarly operate for the public benefit.

54 | P a g e

7. The exemption, in being granted to all religions, avoids granting favour to one religion over
another, and so avoids concerns of discrimination between religious institutions.
8. Granting tax exemption to all religious entities entails lesser involvement between Church and
State than would the taxation of those entities.

127.

It is the argument of this paper that the tax exemption framework has led to a proliferation of

religions within Australia, to the benefit of the public, and to the benefit of individual liberty and
expression within Australia. A loss of exemption from taxation correlates with a loss in religious
freedom. Taxation regimes must not be used as a basis for denying religious liberty.
Chapter 2 of the Discussion Paper - Deductibility
128.

To the extent that the Discussion Paper invites consideration of whether all charitable religious

entities should be granted Deductible Gift Recipient status, it necessitates consideration of whether
religion can be said to be for the public benefit. It can be observed that underlying the common law
presumption that religious entities are for the public benefit are practical, administrative and policy
rationales that have been developed by the courts across centuries, they include:
1. The acceptance within Australian law that private spiritual advancement leads necessarily to
public benefit through the good works of religious adherents.
2. General reluctance to enter into questions concerning the comparative worth of religions.
3. Avoidance of any accusation of preferring one religious belief over another.
4. The Constitutional prohibition on the Commonwealth establishing a religion or restricting the
flourishing of a religion by giving preference to any one religion over another.
5. The difficulty in determining whether a system of belief comprises a religion.
6. Significant benefits for the efficient, cost-effective administration of justice.
7. A strong appreciation of the dangers involved in tailoring legal protection according to the views
of the prevailing majority.

129.

In response to the ‘integrity issues’ that the Discussion Paper claims must addressed with

respect to religious institutions, we submit that the mischief to be addressed has not been made out
and conclude that sufficient protection against inappropriate use of charitable status is offered by
the current common law.
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130.

Citing the New Zealand experience we raise our significant concern that a grant of deductibility

status to all ACC churches may impose substantial administrative burdens upon smaller churches so
as to outweigh any benefit obtained from deductibility status. This concern warrants further
investigation by the Panel if it is to properly assess the effect of any recommendation to extend
deductibility status to individual churches within a decentralised network of churches such as the
ACC. Any reforms should not cause those churches which currently satisfy the status of a ‘basic
religious charity’ to lose that criterion. It is however submitted that ACC churches should have the
ability, should they so elect, to access deductibility status for church building funds. This submission
is made in light of the original rationales underpinning the introduction of deductibility status, which
included the encouragement of philanthropic giving towards charitable pursuits, and in view of the
extension of deductibility status to religious institutions prevalent in other jurisdictions, including
the United States, Canada and the United Kingdom.
Chapter 3 of the Discussion Paper - Fringe Benefits Tax Exemption
131.

We submit that the existing fringe-benefits exemption for employees of religious institutions

that are religious practitioners should not only be retained and but should also be extended to
administrative staff who support religious practitioners in the performance of those functions
endorsed by the exemption. This is because the exemption continues to accord with community
expectations of the support to be given to religious institutions and is consistent with the policy of
not taxing charitable entities that would, but for the exemption, otherwise be taxable. With
reference to the relatively modest Commonwealth expenditure on this exemption, it is noted that
the removal of the fringe benefits tax regime for other forms of charitable institutions may be
effected whilst the exemption for religious institutions is retained with minimal impact on the wider
reform proposals being considered by the Panel.

132.

In so submitting, we address the following issues raised by the Discussion Paper:

1. Competitive neutrality – noting that:
a. prior inquiries have not raised this concern with respect to the exemption for religious
institutions.
b. there is no real competition between religious and non-religious institutions for the
provision of pastoral duties or practice, study, teaching or propagation of religious
beliefs, and that all ‘competitors’ have access to the same exemption.
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c. most ACC pastors would affirm a ‘calling’ to the ministry was their central consideration
in movement into ministry, not the remuneration that may, or may not, follow from the
expression of that calling.
2. Propensity for misuse - the ACC is a body in which is vested a significant level of public
confidence with the ability to appropriately treat and avoid unlawful conduct. The
overwhelming majority of religious institutions have shown the ability to self-regulate the use of
the exemption so as to avoid any inappropriate use.

3. Administrative compliance burden – The simplicity and absence of administrative burden
associated with the exemption (which distinguish it from other forms of FBT exemption or
rebate) is a clear rationale for the maintenance of the existing exemption.

133.

It is also concluded that the option of replacement of the FBT exemption with direct

government grants is entirely inappropriate for the religious sector, imposing an immeasurable
increase in administrative burden subjecting local ACC churches to limited and periodic grants, and
introducing an unnecessary level of scrutiny which raises concerns for the maintenance of a proper
separation of Church and State.

134.

We wish to conclude in thanking the Panel for the opportunity to make submissions in respect

of the Discussion Paper. Further questions in respect of this submission may be directed to Brett
Mullen, Metro Church Toowoomba, Executive Pastor/Director of Ministry Support on 07 4631 5813.

57 | P a g e

