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TREASURY EXECUTIVE MINUTE

Minute No.

5 August 2008

Treasurer cc: Assistant Treasurer and Minister for Competition
Policy and Consumer Affairs

TRUST CLONING - REMOVAL OF CAPITAL GAINS TAX (CGT) EXCEPTION

Timing: The ATO would prefer an announcement before the National Tax Liaison Group (NTLG)
meeting on 3 September 2008.

Recommendation/Issue:

. That you sign the attached letter to the Prime Minister seeking his approval to amend the
income tax laws to abolish the trust cloning exception to CGT events E1 and E2.

Signed/Not Signed Signature: veend 0 /2008

° If you decide not to write to the Prime Minister on these terms, that you agree to Treasury
conducting targeted public consultation on how a CGT exception for asset transfers between
associated trusts might be made workable.

Agreed/Not Agreed Signature: oeud....12008
KEY POINTS
) Generally, a CGT event happens when an asset is transferred to a trust. However, no event

happens if the asset is transferred to the trust from another trust and the beneficiaries and
terms of both trusts are the same. This is known as the ‘trust cloning exception’.

. The exception is used primarily by high wealth persons as a succession-planning tool,
allowing effective control of assets to be passed (largely within a family group) without
triggering a CGT taxing point. This is contrary to the general policy of taxing capital gains
when there is a change in underlying economic ownership of an asset.

° Furthermore, the trust cloning exception may be used to eliminate tax on an asset. For
example, the exception can apply even if certain assets are transferred offshore to a
non-resident trust, and unrealised capital gains will permanently escape the Australian tax net.

. Taxpayers face high compliance costs because uncertainty in the current law makes it difficult
for them to self-assess whether the exception applies. The uncertainty also creates a
significant administrative burden on the Australian Taxation Office (ATO).
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