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ASX RESPONSE TO CONSULTATION ON EXPOSURE DRAFT LEGISLATION: FINANCIAL MARKET
INFRASTRUCTURE REGULATORY REFORMS

ASX Limited (ASX) welcomes Treasury’s consultation on the exposure draft legislation to implement the financial
market infrastructure reform package (FMI reforms) and appreciates the opportunity to provide detailed comments. As
a key provider of critical financial market infrastructure (FMI), ASX considers that effective regulation is essential to the
overall stability of the economy, preventing excessive volatility, systemic failures and other disruptions that could have
cascading effects on the broader financial system.

Under the existing regulatory framework, FMIs are subject to a high level of regulation and scrutiny, which reflects the
importance of FMIs within the financial system and to the broader economy. While ASX considers that the existing
regulatory framework for FMIs has proven to be robust (tested through the challenges of the Global Financial Crisis and
the COVID-19 pandemic), ASX also acknowledges Australia’s lack of a legislated crisis management regime with step-in
powers for the regulators. This was identified by the Council of Financial Regulators (CFR) in 2011 as a regulatory
“weakness”. International standards and guidelines, such as those set by the International Organization of Securities
Commissions (I0SCO) and the Committee on Payments and Market Infrastructures (CPMI) emphasise the importance
of having robust crisis management regimes for FMls.

ASX notes the significant policy work and consultations that have led to the FMI reform package and current exposure
draft legislation, including the iterative consultations undertaken by CFR. In its July 2020 Advice to Government, CFR
identified potential limitations of the regulatory framework and noted that, combined with the current heightened
global risk environment and systemic importance of FMIs, reforms to manage the risks associated with FMIs and
promote reliability and integrity were required. As financial markets are increasingly interconnected globally, adhering
to international standards and best practices in financial market infrastructure regulation is of significant importance.

ASX is supportive of reforms to increase the resilience of the financial system, particularly where the reforms will bring
Australia into alignment with international counterparts. The introduction of a crisis resolution regime and the broader
streamlining and enhancement of the Australian Securities and Investments Commission’s (ASIC) and the Reserve Bank
of Australia’s (RBA) supervisory powers aligns Australia’s regulatory regime with that of other G20 jurisdictions as
recommended by international bodies, such as the International Monetary Fund in its 2019 Financial Sector Assessment
Program for Australia. This will ensure Australia’s regulatory arrangements remain consistent with both international
guidance and overseas jurisdictions, and supports Australia’s international competitiveness as a destination for foreign
capital and investment.

LInternational Monetary Fund, Financial Sector Assessment Program Technical Note — Supervision, Oversight and Resolution
Planning of Financial Market Infrastructures, February 2019, p. 7.
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ASX’s comments on the draft legislation are targeted to ensure the efficient and effective operation of the proposed
reforms, in line with the policy intention, as well as to strike an appropriate balance between the powers and
safeguards.

In considering the draft legislation, ASX is cognisant of the Financial Stability Board’s (FSB) Key Attributes of Effective
Resolution Regimes for Financial Institutions, which provides guidance on the core elements necessary for an effective
resolution regime. In line with this guidance, ASX proposes that the objects provision of the draft legislation be
expanded to include secondary objectives to help guide the use of the broad suite of powers.

Given the core objective of continuity of critical services, ASX’s submission makes a number of suggestions for
amendments to ensure that there are no impediments to clearing and settlement (CS) facilities continuing to provide CS
services in the period leading up to and during a crisis event. ASX proposes that key operational staff should not be
prevented from undertaking their day-to-day duties once a statutory manager has been appointed. Similarly, the
exercise of the crisis resolution powers should not prevent ASX from exercising default and recovery powers, or regular
risk management arrangements such as the collection of margin.

Given the breadth and seriousness of the proposed powers, it is also appropriate that the resolution powers are
balanced with adequate protections for asset holders. This is a core principle articulated in the FSB’s Key Attributes of
Effective Resolution Regimes for Financial Institutions. ASX considers protections for asset holders should not impede
the timely transfer of the shares or business of the facility when necessary in a crisis situation. Rather, these protections
should ensure that the decision is only taken as a last resort, that there is an appropriate level of transparency
regarding the fair value of the assets via an expert report and that compensation is available to asset holders for any
difference between the value realised under a transfer determination and the fair value of the assets.

Similarly, as an appropriate safeguard in light of the significant intervention represented by the transfer powers
provided to the RBA under the draft legislation, the Minister’s power to determine that ministerial consent is not
required prior to a compulsory transfer should be removed. Ministerial consent is a critical accountability mechanism
and ensures appropriate government oversight of the use of these powers.

For the effective and efficient operation of the resolution regime, there must also be appropriate protections in place
for persons complying with the exercise of the powers under the draft legislation. In particular, ASX submits that
additional clarity is required regarding the application of directors’ duties during statutory management, particularly
when a director is acting with the consent of the statutory manager. With regard to secrecy determinations, ASX also
makes a number of suggestions to ensure that the provisions interact appropriately with existing continuous disclosure
obligations and ensure that the obligations and duties imposed on entities, officers and employees apply in a coherent
manner.

ASX considers that certain powers proposed in the draft legislation go beyond what is necessary to allow the statutory
manager to efficiently carry out their functions and powers in resolving a CS facility or are unnecessary in light of other
provisions in the exposure draft legislation. With the principles of proportionality and necessity in mind, ASX submits
that certain powers of the statutory manager should be removed or limited, including the powers to amend a body
corporate’s constitution and information gathering powers.

The changes contained in the draft legislation to enhance and streamline ASIC’s licensing and supervisory powers are
consistent with the recommendations of CFR and supported by appropriate Ministerial and parliamentary oversight
where relevant. ASX’s submission provides targeted comments to ensure that the legislation operates as intended and
that the regulatory regime is fit for purpose.

The issues above are explored in detail in our submission at Attachment A. In addition, for convenience please find a
summary of our comments on the draft provisions, as well as minor legislative drafting comments at Attachment B.
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We would welcome the opportunity to discuss the matters raised in this submission in more detail. If you have any
questions, please contact me on the details below.

Yours sincerely

Diane Lewis
GM, Regulatory Strategy and Executive Advisor
diane.lewis@asx.com.au

Attachments:
> Attachment A — ASX submission on the exposure draft legislation
> Attachment B — Summary of ASX comments on provisions of the draft legislation
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ATTACHMENT A: ASX submission to financial market infrastructure regulatory
reforms exposure draft legislation

1. Crisis management regime

Schedule 1 of the exposure draft legislation establishes an FMI crisis management regime in accordance with CFR’s
recommendation to the Government in its 2020 Advice. ASX supports the establishment of a regime with clear
statutory powers to protect financial system stability and the interests of Australian investors and financial market
participants, in the event of a crisis.

The draft legislation provides broad powers to the RBA in the event of a crisis, including powers that extend to related
bodies corporate of a CS facility licensee. While broad powers are necessary for an effective crisis response and have
been designed in response to the structure of FMIs in Australia, it is important that such powers are balanced with
appropriate protections and limitations to prevent potential abuses, ensure accountability and respect individual rights.
These safeguards should ensure that a balance of interests are taken into account, and transparency is provided to
affected parties.

The principle of necessity should guide the use of these powers, ensuring that they are employed only to the extent
required to address a given crisis. In addition, the powers and their use should be proportional to the severity of the
crisis at hand. Excessive or overly broad powers can lead to unnecessary intrusions into the operation of the CS facility
licensee and the broader corporate group, including other licensed entities. An appropriate balance between the
powers and available protections will also ensure continued trust in the institutions managing the crisis.

ASX notes that the full suite of resolution powers become available to the RBA once a crisis condition is met. While it is
appropriate that the resolution authority has access to its resolution tools once a condition of resolution is satisfied,
ASX submits that these should be deployed in a proportionate manner corresponding to the severity of a threat, and
only to the extent necessary in the circumstances. The explanatory materials recognise the importance of
proportionate use of resolution powers. For example, at paragraph 1.57:

“Given the high level of intervention which it involves, statutory management would generally be used as a
measure of last resort, however this is ultimately at the discretion of the RBA.”

Ultimately, ASX considers that it would be useful for the RBA to develop and publish guidance on the resolution toolkit
and how these tools might be deployed during a crisis, including the use of recapitalisation tools and funding
arrangements. The UK’s Central Counterparties Special Resolution Regime Code of Practice provides an example of such
guidance, which provides guidance guide for central counterparties (CCPs), clearing members, and the financial markets
as to how the Bank of England will seek to achieve the objectives of the resolution regime, and how its powers may be
used in practice. ASX also notes that the Bank of England is legally obligated to have regard to the Code when using its
resolution powers.

With these principles in mind, ASX has considered the draft legislation and has provided commentary and suggestions
along the following themes to ensure the effective operation of the resolution regime:

1. The exercise of the resolution powers should not create unnecessary impediments to the ongoing day-to-day
operation of the CS facility.

2. The legislation should include protections for asset holders, including access to an expert report regarding the fair
value of assets and access to compensation in certain circumstances.

3. Given the seriousness of the transfer powers, Ministerial consent should be required before any exercise of the
transfer power as a check and balance.

4. During statutory management, when a director is acting with the consent of the statutory manager, directors
should not be liable for breaches of directors duties.
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5. Consideration should be given to a number of amendments to the secrecy provisions to ensure the provisions
interact appropriately with existing continuous disclosure obligations and that the obligations and duties imposed
on entities, officers and employees apply in a coherent manner.

6. There should be limits on the powers of the statutory manager, in particular with regard to changing a body
corporate’s constitution and information gathering directions.

1.1. Objectives of the regime

Proposed section 830B sets out the objectives of the crisis management regime, being to provide for the effective
management and resolution of threats posed to:

(a) the stability of the financial system in Australia; or

(b) the continuity of clearing and settlement facility services that are critical to the functioning of the financial
system in Australia

that arise from, or in relation to CS facility licensees. In determining whether to exercise the powers contemplated in
the exposure draft legislation, the RBA will have consideration to these two primary objectives underpinning any
resolution action.

ASX considers these are appropriate primary objectives, consistent with the policy intent articulated by CFR. ASX notes
that these objectives are articulated at a high level, and understands that the RBA will publish guidance material
following passage of the legislation regarding the use of the powers in practice.

Additional articulation of the broader objectives of the regime may be beneficial, particularly given that the resolution
regime provides a spectrum of resolution options that will need to be deployed with regard to the specific crisis
situation at hand. Articulating secondary objectives in the primary legislation would provide appropriate guardrails for
the RBA when both developing guidance material and in any potential uses of the powers. This would also provide
further certainty to stakeholders about the operation of the regime.

1.1.1 The RBA should have regard to the impact on participants and shareholder value as secondary objectives
Given the use of the resolution powers would constitute a significant government intervention, it is important that
these primary objectives are balanced by secondary objectives that operate to guide the exercise of resolution powers
where the resolution authority can choose between different resolution powers. These would operate as a check on the
use of powers which might otherwise impact participants and shareholders in the CS facility, but would not operate to
defeat the exercise of powers needed to meet the primary objectives. This would provide further clarity to industry
about the likely exercise of powers in a period of stress and considerable uncertainty.

In particular, ASX proposes that the RBA should be required to have regard to:

(a) theimpact on participants in the CS facility, and any impact on end users (investors/beneficial owners) from
the use of powers under Part 7.3B; and

(b) shareholder value in an entity subject to the use of powers under Part 7.3B.
These objectives are consistent with the FSB’s Key Attributes for Effective Resolution Regimes, which state that:

“As part of its statutory objectives and functions, and where appropriate in coordination with other authorities, the
resolution authority should:

(i) pursue financial stability and ensure continuity of systemically important financial services, and payment,
clearing and settlement functions;

(ii) protect, where applicable and in coordination with the relevant insurance schemes and arrangements,
such depositors, insurance policy holders and investors as are covered by such schemes and
arrangements;
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(iii) avoid unnecessary destruction of value and seek to minimise the overall costs of resolution in home and
host jurisdictions and losses to creditors, where that is consistent with the other statutory objectives; and
(iv) duly consider the potential impact of its resolution actions on financial stability in other jurisdictions.”?

1.1.2 Comparable jurisdictions include broader objectives in the legislation

The United Kingdom'’s legislation setting out the special resolution regime for CCPs? includes five objectives. The
legislation also provides that the order of the objectives is not significant, but rather they are to be balanced as
appropriate in each case.

The UK'’s special resolution regime objectives are:
e to protect and enhance the stability of the UK financial system, including in particular by

—  preventing contagion (including contagion to market infrastructures), and
— maintaining market discipline.

e protect and enhance public confidence in the stability of the UK financial system.

e maintain the continuity of central counterparty clearing services.

e protect public funds.

e toavoid interfering with property rights in contravention of a Convention right (within the meaning of the Human
Rights Act 1998).

New Zealand’s Financial Market Infrastructures Act 2021 also contains detailed principles for the exercise of the
regulators’ powers for dealing with distressed FMIs:

“In deciding whether to exercise its powers under this Part, and in exercising them, the reqgulator must take into
account the following principles that are relevant:

(a) the importance of recognising that primary responsibility for ensuring that an FMI is sound and efficient
rests with its operators, participants, and indirect participants and those who own or control its operators,
participants, and indirect participants

(b) the need for an FMI’s rules to provide, to the extent possible, certainty and predictability about the rights
and obligations of the FMI’s participants and indirect participants, especially in the event of a participant
default or an indirect participant default

(c) the importance of minimising costs and uncertainty for an FMI’s participants and indirect participants, and
the creditors of an operator of the FMI, where this is consistent with the purposes set out in section 77

(d) the need to protect the interests of an FMI’s participants and indirect participants, and the creditors of an
operator of the FMI, where this is consistent with the purposes set out in section 77

(e) the importance of timely, accurate, and understandable information being available to an FM!’s participants
and indirect participants, and the creditors of the operator of the FMI, to keep them informed about progress in
acting in relation to an FMI or operator under this Part and how they may be affected by the exercise of powers
under this Part

(f) in the case of a systemically important overseas FMI, the importance of co-operating with regulators or
other authorities that are carrying out (or have carried out) a process or an action referred to in section 77(d)

2 Financial Stability Board, Key Attributes of Effective Resolution Regimes for Financial Institutions, October 2014, paragraph 2.3, page
6, emphasis added.
3 Financial Services and Markets Act 2023 (UK).
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(g) the importance of avoiding financial risk to the Crown resulting from a distressed FMI, other than financial
risk associated with the Crown being a participant or an indirect participant of the FMI.”*

Further articulation of the objectives of the regime in the primary legislation would ensure Australia is aligned with
other comparable jurisdictions, and is consistent with the FSB’s guidance.

1.2. Conditions for the exercise of resolution powers

Section 831A provides that the RBA may utilise the crisis resolution regime if it reasonably believes a specified event is
likely to pose a threat to either financial system stability or the continuity of one or more CS services critical to the
functioning of the Australian financial system. This threshold applies to many of the crisis conditions which act as
triggers for the resolution powers. It is important that the use of such significant powers is subject to appropriately high
thresholds.

1.2.1  Trigger for exercise of resolution powers should be linked to the threat

ASX considers that a ‘likely’ threat to financial system stability or the continuity of critical CS services is too far removed
from the circumstances in which resolution powers should be deployed. This is because a ‘likely threat’ could include
risks which do not yet exist, so that threshold is one step further removed, and would allow the RBA to exercise crisis
powers in circumstances where there may or may not be an actual risk to financial stability or continuity of critical CS
services. ASX notes that on its face, the scope of section 831A may permit the use of the resolution powers in
circumstances not contemplated by the objectives of the resolution regime, and which may be considered
disproportionate to the nature and/or likelihood of the threat.

ASX appreciates that the RBA may need to exercise some resolution powers before a crisis has materialised. However,
ASX submits that the crisis powers should be accessible only in circumstances where an identifiable threat is present,
noting that this will include circumstances where such a threat has not yet crystallised.

The availability of pre-crisis powers — such as directions under sections 823DB, 823E, and 823F — reduces the need for
resolution powers extending to circumstances where a threat or risk may or may not emerge. Amending section 831A,
such that the resolution powers are available only where a threat has emerged, while allowing the use of pre-crisis
powers in broader circumstances, would more clearly distinguish between the resolution and other powers, and ensure
that the resolution powers are reserved only for the extreme scenarios for which they have been designed.

1.2.2 Threshold for exercising powers in respect of a related body corporate should be higher and more
targeted

ASX understands that it may be necessary to exercise some resolution powers against a related body corporate during a
resolution, particularly in light of ASX’s group structure. However, the risks that might pose a threat to financial stability
are concentrated in the CS facility rather than related bodies corporate which are not also CS facility licensees. This is
why regulatory obligations designed to support financial stability apply to CS facilities and not to other entities which
are commonly related to CS facility licensees, such as market licensees.

In light of the above, ASX considers it is appropriate to limit the type of related bodies corporate the resolution powers
may be exercised in respect of. Specifically, one of the conditions for the appointment of a statutory manager to a
related body corporate of a CS facility should be that the RBA considers that the related body corporate provides
services that are, or conducts business that is, essential to the capacity of the CS facility to maintain its operations. This
proposed amendment is consistent with the operation of the Banking Act 1959.5

In addition, ASX considers that changes should be made to raise the threshold for the use of resolution powers against a
related body corporate of a CS facility licensee. In particular, section 831A(1)(j), (k), (I) and (m) should be amended so
that the appointment or possible appointment of an external administrator to a related body corporate of a CS facility

4 Financial Market Infrastructures Act 2021 (NZ), s 78.
5 Banking Act 1959, section 13A(1D)
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licensee, or ‘any other act or thing’ done by a related body corporate of a CS facility licensee (for subsection (m)), must
pose a threat to

“the ability of the CS facility licensee to provide one or more clearing or settlement services in a way that causes
or promotes stability in the Australian financial system”

before it will allow the exercise of resolution powers under Part 7.3B. ASX’s view is that this should be reflected in the
legislation, the explanatory materials, and any guidance applicable to resolution powers.

1.2.3 Effect of exercise of resolution powers on related bodies corporate should be considered

Given the material impact the resolution powers could have not only on CS facilities, but also related bodies corporate,
ASX submits that the RBA should minimise the use of the resolution powers on related bodies corporate.

ASX notes a similar requirement exists within the UK’s Financial Services and Markets Act (FSMA) and considers this
requirement would be appropriate and proportionate on the basis it would help preserve related bodies corporate
(who in the absence of the exercise of the resolution powers may continue to operate as a going concern), and would
provide appropriate protections to asset holders.

ASX considers that an obligation should be included in the primary legislation that requires the RBA, in deciding to
exercise any powers under this Part 7.3B, to have regard to minimising the effect of the resolution powers on related
bodies corporate of the licensee. Relevant considerations for the RBA to have regard to when contemplating any
potential impact of any resolution actions on related bodies corporate should also be detailed in guidance developed by
the RBA to support the implementation of the regime.

1.3. Continuity of CS services during a crisis

In light of the primary objective of ensuring continuity of critical CS services, it is essential that the resolution regime
does not create unnecessary or unintended impediments to a CS facility’s ability to operate. ASX has identified two such
possible impediments in the exposure draft legislation. The first is the prohibition on officers carrying out their
functions and powers upon the appointment of a statutory manager under section 834A. The second is the prohibition
on the facility’s ability to enforce rights to an advance of money under its risk management, default management and
recovery arrangements while a stay applies under section 841A. ASX also seeks clarity on the application of the
restriction on dealing with property to the operation of a central securities depository.

1.3.1 The prohibition on officers performing their functions and carrying out their duties should not apply to
key operational staff

In the period leading up to or during a crisis, staff at a CS facility facing a crisis must have confidence that they can carry
out their duties and functions to ensure the facility continues to function. The nature of operating critical CS facilities
requires a number of functions to be performed each day to ensure continuity of service availability, for example
collecting margin on a daily basis.

Proposed section 834A(1) prohibits ‘officers’ from performing or exercising a function or power of their office, save with
the written consent of the statutory manager or the RBA, or where the Act permits them to do so despite the fact that
the body corporate is under statutory management.

ASX considers this prohibition is appropriate for directors and senior executive staff in circumstances when a statutory
manager has been appointed in a crisis situation. However, because the term ‘officer’ is a broad category of persons,®
this prohibition risks preventing key operational and risk management staff from carrying out functions and duties

necessary for the facility’s continued operation, and represents a risk to the safe and efficient provision of CS services.

6 ‘Officer’ captures persons who make, or participate in making, decisions that affect the whole, or a substantial part, of the business
of a corporate, among others. See Corporations Act section 9AD(1)(b).
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Upon appointment, the statutory manager would need to give written leave to those staff to continue to carry out their
functions and duties. While the statutory manager could be expected to ultimately provide leave to the relevant staff
for these critical functions and duties, in light of the very short timeframes required for many of the facility’s functions
(such as times by which margin must be called) even very short periods of time where such staff did not have leave to
carry out these functions and duties may cause disruption to the safe and efficient operation of the facility. This would
almost certainly increase financial system stability risks.

ASX submits that the exemption in subsection 834A(3) should be expanded to capture the exercise of functions, duties
or powers by operational and risk management staff in good faith and the ordinary course of business (noting that this
would need to include rare periods of significant stress). This would ensure the statutory manager has appropriate
control of the business of the licensee while allowing operational staff to continue to perform their functions ensuring
continuity of critical CS services.

1.3.2 CSfacilities enjoying the protection of a stay under section 841A must be able to access risk
management, resolution and recovery tools

Proposed section 841A(11) prohibits a body corporate subject to a stay from enforcing a right to an advance of money.
This provision is similar to others that appear in Chapter 5 of the Corporations Act in relation to external
administration.” While subsection (12), which ASX understands is designed to ensure that intragroup funding
arrangements can continue in the event of statutory management, provides an exception to the prohibition, as
currently drafted this would only allow a CS facility under statutory management to exercise rights to an advance of
money under default management and recovery arrangements against related bodies corporate.

In order to ensure that there is no adverse impact on ASX’s risk management, default management and recovery
arrangements which are designed to be enforced against participants (which are not related bodies corporate) in the CS
facility in accordance with the operating rules, ASX submits that market netting contracts (which include the operating
rules under (aa) of the definition of ‘market netting contract’ in the Payments Systems and Netting Act 1998) be
expressly excluded from the scope of the stay provisions (refer to section 1.3.5 below).

1.3.3 Continuation of the provision of essential services

Given the importance of ensuring the continuity of the CS facility’s capacity to operate after the appointment of a
statutory manager, ASX recommends that an equivalent stay to that included in section 15BD of the Banking Act 1959
be included in relation to a CS facility licensee.

The stay included in section 15BD supports the continuation of essential services to a bank in circumstances where a
statutory manager has been appointed and the bank owes an amount to the supplier of the essential service before the
day the statutory manager took control of the bank’s business. Under section 15BD a supplier of essential services
cannot: (i) refuse to comply with a request for essential services for the reason only that an amount is owing; or (ii)
make it a condition of the supply of the essential service that the amount be paid.

1.3.4 Clarity on the extent of dealing with a body corporate’s property

Under proposed section 834B, only a statutory manager can deal with a body corporate’s property. Dealings in property
in contravention of this requirement are void and may result in significant penalties for an officer or employee of the
body corporate involved in the void transaction (s834B(2) and (5) and s834C). ASX considers that section 834B will
adversely impact the continuity of critical services provided by CCPs, including ASX Clear and ASX Clear (Futures), which
in their day to day business deal in their own property. Dealings include the settlement of novated contracts
(comprising rights and obligations of the CCPs and their clearing participants), the acceptance and return of cash and
non-cash collateral absolutely transferred to the CCPs by clearing participants to meet margin requirements, and the
investment of that cash collateral in liquid investments. Given the significant implications for both the transactions

7 See Corporations Act ss 415D(9), 434J(8) and 451E(8).
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themselves and the officers and employees involved in these activities, ASX submits that consideration be given to
providing an exception for dealings in property of the CS facilities that occur in the ordinary course of business.

A central securities depository (CSD), such as Austraclear, holds the legal title to financial products and allows
participants to transfer beneficial interests in those products. ASX assumes the legislation is not intended to apply to
the transfer of beneficial interests by participants in this situation, as this would not be the body corporate (the CSD), or
a person acting on its behalf, purporting to enter into a transaction. However, given the activity is central to the
operation of a CSD it would be useful if this could be confirmed in the explanatory materials.

1.3.5 ASX supports the Payments Systems and Netting Act 1998 prevailing over proposed Part 7.3B

The Payments Systems and Netting Act 1998 (PSNA) protects the rights of parties to transactions made using certain
payment systems and netting arrangements following the insolvency of one of the parties to those transactions. In
particular, the protection extends to parties to transactions made using real-time gross settlement (RTGS) systems,
approved multilateral netting arrangements, close-out netting arrangements and market netting contracts. The PSNA
also protects certain margining and security arrangements over financial property and certain close-out rights.

Without these protections, doubt may arise about the integrity of transactions already executed in Australia in a period
of stress or a crisis. This would risk a withdrawal of liquidity during a period of significant uncertainty, risking a feedback
effect that could exacerbate financial system stability risks. As such, ASX strongly supports the PSNA prevailing over
other Acts and provisions, including the provisions in Part 7.3B.

However, only some of the proposed stays include an express provision acknowledging primacy of the PSNA. Other
proposed stays, including those most relevant to staying close-out netting and enforcing security (particularly sections
823V, 849E and 842B), do not have the benefit of express sections which acknowledge the primacy of the protections
afforded to close-out netting and the enforcement of security under the PSNA. This introduces a risk that those stays
could result in an implied repeal of, or at least create an inconsistency with, the PSNA to the extent of those stays. It
would be preferable that the interaction between the stays and the protections under the PSNA is clear.

This could be achieved in a number of ways, including by the amending the Corporations Act to state that, to the extent
of any inconsistency between any section in Parts 7.3 or 7.3B (or Chapter 7 or the Corporations Act more generally), the
PSNA prevails to the extent of any inconsistency and identifying in the PSNA all the provisions listed above as “specified
provisions” (not “specified stay provisions”).

In addition, ASX suggests that in respect of the stays in sections 841A and 847B, the legislation should expressly exclude
the following contracts, agreements and arrangements to ensure that parties have legal certainty as to their ability to
exercise rights under them:

(i) contracts, agreements and arrangements that are the operating rules (other than the listing rules) of
financial markets or of a clearing and settlement facility;

(ii) approved netting arrangements;

(iii) netting markets and market netting contracts and related security agreements; and

(iv) contracts used in connection with approved RTGS systems, approved netting arrangements and market

netting contracts.

The exclusion of these contracts would be consistent with the policy position that the Australian government adopted
in relation to existing “ipso facto” stays.

1.4. Protections for asset holders in the event of a compulsory transfer
Compulsory transfer of some or all of the business to another entity represents a high degree of intervention by the
RBA, and has significant impacts on third party rights. As such, it is appropriate for the transfer provisions in sections

837A and 837B to be supported by adequate safeguards to protect asset holders from an unjust disposal of their assets.

ASX considers that there are three changes required to implement these safeguards:
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e The Minister’s power to determine that consent is not required prior to a compulsory transfer should be removed.

o The exceptions to the need to obtain an expert report on the fair value of assets subject to a transfer determination
should be removed, but with provisions to ensure that the need to obtain an expert report does not delay a
transfer.

e Section 849G should be expanded to cover situations where a transfer determination is effected for less than the
fair value of the assets subject to the transfer determination.

ASX considers that the above safeguards would not impede the timely transfer of the shares or business of the facility
and would ensure that:

1. The decision to transfer is taken only as a last resort and is subject to appropriate oversight.

2. There is transparency about the fair value of the assets subject to a transfer determination at the time they are
transferred, even if this is only assessed after a transfer is effected (and should not delay a transfer).

3. Shareholders are able to access compensation for the difference between the value realised under a transfer
determination and the fair value of the assets at the time of the transfer.

1.4.1 Minister’s power to determine consent to a compulsory transfer is not required should be removed

ASX acknowledges that the success of a transfer under section 837A or 837B may depend on its timely implementation.
However, given the significant impact on asset holders it is essential that the exercise of these powers be subject to
appropriate government oversight, and only be used in proportionate and necessary circumstances.

The draft legislation requires Ministerial consent prior to a compulsory transfer of business and/or shares, unless the
Minister determines that consent is not required, pursuant to proposed section 837D. ASX notes that a decision by the
Minister that consent is not required requires the Minister to make a legislative instrument, having regard to criteria
prescribed in the regulations. These requirements, while appropriate given the level of intervention proposed by a
compulsory transfer, would appear to defeat any expediency of waiving consent. There is likely to be no practical
difference with respect to timeliness between the Minister providing consent under section 837B or making a
determination that consent is not required under 837D.

Accordingly, ASX submits that provisions in 837A allowing the Minister to determine that consent is not required to a
transfer should be removed. Government oversight is an appropriate protection even in times of significant financial
stress in light of the strength of these powers. Such oversight is also not inconsistent with the underlying goals of the
regime, and neither would prevent an expeditious transfer or recapitalisation.

1.4.2 Exceptions to the need to obtain an expert report on fair value of assets prior to recapitalisation or
transfer of assets should be removed

Currently, section 849D requires that a statutory manager or the RBA must obtain an expert report from an
independent expert before carrying out a transfer or recapitalisation under sections 833D, 837A, or 837B. However,
subsection 849D(5) provides that an expert report need not be obtained if the RBA is satisfied that doing so is likely to
pose a threat to the stability of the financial system in Australia, or the continuity of one or more clearing and
settlement facility services critical to the functioning of the financial system in Australia.

ASX considers that the exception to the need to obtain an expert report in subsection 849D(5) is currently too wide.
During a crisis, it is likely that the timeliness of a transfer will be critical to a successful resolution, and the delay
associated with obtaining an expert report is likely to meet the criteria for the exception in subsection (5)(a) and (b).
Accordingly, there is a high likelihood that this exception will, in many cases, operate to defeat the requirement to
obtain an expert report.
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While the need for an expert report on the fair value of assets subject to these powers should not delay an action
required to ensure the continuity of any critical CS services, ASX submits that the need to obtain an expert report is an
important protection for asset holders, who should not lose the right to realise the fair value of their assets in a crisis.

As such, ASX submits that two amendments should be made to section 849D. First, the exception to the need to obtain
an expert report should be removed, and replaced with a provision clarifying that a transfer may be effected before an
expert report is obtained, but that the expert report must be obtained within a reasonable period of time after the
transfer or recapitalisation is effected. Second, a provision should be inserted clarifying that an expert report obtained
after a transfer has been effected must be based on the financial information of an entity subject to a transfer
immediately before the transfer took effect. These protections would better balance the need for fairness and
transparency about the exercise of such a significant power with the need to ensure a timely response to a crisis.

1.4.3 Asset holders should be able to access compensation for the difference between the realised value of
assets subject to a compulsory transfer and fair value

Part 7.3B provides for a number of powers which may require asset holders to dispose of their assets, such as the
transfer powers under sections 837A and 837B and the recapitalisation powers under section 833D. ASX acknowledges
that the use of such powers may be necessary to ensure a successful resolution and the continuity of critical CS services.

ASX submits that the regime should ensure that if there is a disposal of property for less than fair value, asset holders
are able to access compensation for the difference between the price realised for their assets and fair value,
(determined as at the time of an exercise of a power under Part 7.3B).

This could be achieved by ensuring access to compensation under section 849G includes any disposal of property on
other than just terms, where that disposal has been required by the Commonwealth. Fair value, should be assessed by
reference to the expert report obtained under section 849D.

This approach would balance the need for the resolution regime to be able to flexibly and quickly respond to crises,
without conflicting with the need to ensure appropriate protections for asset holders.

1.5. Protections for persons complying with the exercise of powers under Part 7.3B

ASX supports the protections in section 849F for persons complying with the exercise of powers under Part 7.3B. These
protections will be essential to ensure that a CS facility can continue operating and readily comply with its obligations
during periods of significant stress and competing priorities. Most importantly, ASX agrees that personnel should not be
criminally or civilly liable for any acts done or omissions made in compliance with directions or determinations designed
to maintain financial system stability and ensure the continuation of critical CS services.

Unlike resolutions under the Banking Act (where the board ceases to hold office upon the appointment of a statutory
manager), directors of CS facilities are not automatically removed or relieved of duties.® ASX understands that the
different approach reflects the primary goal of the FMI resolution regime to ensure continuity of critical CS services in a
crisis. This means that additional consideration is required regarding the appropriate application of directors duties and
other obligations during a resolution. As such, ASX considers that some of the protections contained in the draft
legislation should be amended as set out below.

1.5.1 Section 849F should protect officers from liability when subject to statutory management

ASX understands that during the period of appointment of a statutory manager, directors will remain liable for breaches
of duties and obligations in connection with decisions, actions or inaction occurring prior to the appointment of a

8 Banking Act 1959, s 15(1).

Public
© 2024 ASX Limited ABN 98 008 624 691 12/30



ASX

statutory manager. Directors will not be liable for the action or inaction of the statutory manager, nor for their own
inaction where they are prohibited from exercising the relevant functions or powers during that period.

However, when acting (a) with the written approval of the statutory manager of the body corporate or the RBA; or (b)
in circumstances in which, despite the fact that the body corporate is under statutory management, the director is
permitted by the Corporations Act to act, all decisions and actions of the directors will be subject to their statutory and
fiduciary duties and obligations. Further, where the directors are permitted by the Corporations Act to act, they will be
liable for any inaction in breach of their duties and obligations.

ASX considers directors should not be liable for breaches of their duties while the entity is subject to statutory
management on the basis that a director may held liable for taking an action approved by a statutory manager (but
which they might not otherwise take, or may take in connection with a series of related actions) which is subsequently
held to be in breach of their duties and obligations.

Given this tension, ASX considers there is a real risk that upon the appointment of a statutory manager, a director may
see no choice but to resign rather than risk being held liable for breaching their duties. ASX notes that a director’s
resignation may result in a CS facility being deprived of important expertise that would support its continued operation.

In light of the above, ASX submits that section 849F be amended to clearly protect officers’ from liability when subject
to statutory management.

1.5.2 The ‘reasonable’ qualifier in section 849F should be removed

Currently, the protection in section 849F extends only to actions done or omissions made in compliance with the
exercise of a power under Part 7.3B that were done in good faith and were reasonable. ASX submits that the inclusion
of the ‘reasonable’ qualifier creates doubt as to the scope of the protection, and that only the ‘good faith’ qualifier is
necessary to provide relevant persons an appropriate safeguard.

In addition, if the ‘reasonableness’ test was to remain in section 849F, this is likely to delay persons in deciding to act
pursuant to section 849F(1)(a) as they determine whether an act is, or is not, reasonable in the circumstances. Such a
delay in a person taking action is likely to delay the implementation of any resolution measures.

ASX considers that section 849F(1)(b) and section 849F(2) should be removed. The requirement that an act or omission
be made in good faith is a sufficient safeguard against any improper reliance on the protection in section 849F. It would
be inappropriate for a person not to receive protection under this provision where they have acted in good faith in
complying with a direction or determination.

1.5.3 The burden of proof that a person failed to act in good faith should lie with the plaintiff

Section 849F(1) is unclear as to who bears the burden of proving that a person has acted in good faith. Similar
legislative provisions have been interpreted by courts as imposing the burden of proof on the defendant.® ASX
considers that the burden should lie with the plaintiff. The person seeking protection should not have the burden of
proving that they acted in good faith, which is a much more difficult burden to discharge. ASX considers this change is
necessary to ensure appropriate protection is provided to persons acting in response to a direction or determination,
given the significant criminal and civil penalties this section provides protections from, and the scope of ‘persons’ who
might seek to avail themselves of these protections, including particularly employees.

1.6. Secrecy determinations and continuous disclosure

Section 845A allows the RBA to issue secrecy determinations over certain information or documents. While ASX
acknowledges the exercise of this power may be necessary in a crisis, there are aspects of the current drafting that
present significant risks for persons that must comply with a secrecy determination. ASX considers that, when

9 For instance, courts have concluded that, for the purposes of the business judgment rule in's 180(2) of the Corporations Act, the
burden lies with directors to prove that they made a business judgment in good faith for a proper purpose. The sections themselves
give no indication as to where the burden lies.
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considering whether to make a secrecy determination and the appropriate scope of that determination, section 845A
should require the RBA to have regard to the continuous disclosure obligations of listed entities, and consult ASIC.
Second, the legislation should specify the time from which the secrecy obligations will apply, and cease to apply, to
persons that are subject to the determination (including that the determination applies from when it is given in writing,
rather than from the time it is made). Third, the operation of some exceptions to a secrecy determination should be
clarified. Fourth, the protections in section 849F should be expanded to ensure they operate to provide effective
protection with respect to secrecy provisions.

1.6.1 The legislation should explicitly require the RBA to have regard to continuous disclosure obligations and
consult ASIC before making a secrecy determination

Once a condition in section 831A has been met, ASX acknowledges that there will be circumstances where it is
important that certain information revealing, or provided in, the exercise of powers under Part 7.3B not be disclosed.
However, a secrecy determination may conflict with continuous disclosure requirements under both the Corporations
Act and the ASX Listing Rules (collectively the continuous disclosure regime). It is important that the interactions
between secrecy determinations and the continuous disclosure regime are as clear as possible, and that those
interactions can be clearly derived from a robust policy rationale.

ASX proposes that the legislation should clarify that, prior to making a secrecy determination, the RBA must have regard
to the publicinterest in a transparent and informed market in the securities of an entity subject to a secrecy
determination. In addition, the RBA should be required to consult ASIC prior to making a secrecy determination.

ASX considers that if the RBA has regard to an entity’s continuous disclosure obligations and consults ASIC prior to
making a secrecy determination, this will help to ensure that the scope of the determination is appropriately specific so
that it extends only to what is necessary to protect financial system stability, while minimising any impact on market
integrity. Placing an obligation on the RBA to consult ASIC is consistent with the compulsory transfer powers in sections
837A and 837B, which require the RBA to consult ASIC prior to making a transfer determination.

1.6.2 Secrecy determinations should apply from the time they are given to the body corporate to which they
relate (and continue to apply until a relevant variation or revocation has been given)

Section 845A(3) requires that the RBA must give the body corporate to which a secrecy determination relates a copy of
the determination as soon as practicable after making it. Given the penalties for a breach of a secrecy determination
under section 845C, ASX submits that a secrecy determination should not be binding on a person until after it has been
given to the body corporate to which it relates. If this change is not made to the legislation, individuals and entities may
be exposed to significant legal liability if they disclose information which is the subject of such a determination before
the determination has been provided to the body corporate to which it relates.

This risk also applies to revocations and variations, in which case there is a risk that, if a person or entity subject to a
secrecy determination is also under a conflicting duty to disclose the information that is the subject of a secrecy
determination, then they may be in breach of that other duty of disclosure from the time a secrecy determination is
varied or revoked. Further, it appears unlikely that a person could rely on section 849F for acts done or omitted to be
done where a direction or determination is no longer in effect. To avoid this risk, secrecy determinations should
continue to bind a person until the determination to vary or revoke is provided to the body corporate to which is
relates.

To address this, subsection 845C(1) should specify that the prohibition on disclosing information subject to a secrecy
determination will only apply if:

(1) The determination has been given to the body corporate to which it relates in accordance with subsection
845A(3);

(2) The RBA has not given a variation of the determination in accordance with subsection 845B(2), which varies
the determination such that the information is no longer specified in the determination; and

(3) The RBA has not given a revocation of the determination in accordance with subsection 845B(2).
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Subsection 845B(3) should also specify that the determination continues to have effect until a variation or revocation is
made under subsection 845B(1) and the variation or revocation has been given to the person in writing, under
subsection 845B(2).

In addition, subsections 845B(2) and 844D(2) should include the timing for when a variation or revocation decision is
given, in similar terms as subsection 845A(3), which requires the RBA to give a body corporate a copy of its
determination “as soon as practicable after making” the determination. This appears to be the intention of the
legislation, as indicated in paragraph 1.292 of the explanatory materials which states “As soon as practical after making,
varying or revoking the determination, the RBA must give the body corporate a copy of the determination.”

1.6.3 Exceptions to secrecy determinations should be clarified

ASX supports the exception to secrecy determinations in section 845D (Disclosure of publicly available information).
However, ASX considers that this exception should be amended so that it is capable of being relied on in appropriate
circumstances.

If information the subject of a secrecy determination has become publically available (other than as a result of a breach
of a secrecy determination) it would be unduly burdensome for the entity subject to the determination to establish that
the information was lawfully made public. Further, where an entity cannot verify that information was lawfully made
public, it cannot readily rely on this exception (even if the exception in fact applies). This may result in an entity
operating under the mistaken belief that a secrecy determination is still in force, and therefore withholding disclosures
and unknowingly breaching its continuous disclosure obligations.

To remedy this, ASX submits that the exception in section 845D be revised so that information subject to a secrecy
determination is discloseable, so far as it becomes public other than as a result of a breach by the body corporate or its
officers and employees to which the determination applies.

Secondly, ASX considers that regulators who are in possession of information subject to a secrecy determination should
be bound by specific confidentiality arrangements in relation to these matters, noting that listed entities subject to a
secrecy determination will likely need to rely on an exception to disclosure under Listing Rule 3.1A. For Listing Rule 3.1A
to apply, three limbs must be satisfied: (1) at least one of five situations must apply, which includes that it would be a
breach of a law to disclose the information; (2) the information must be confidential and remain confidential; and (3) a
reasonable person would not expect the information to be disclosed.

Where a secrecy determination has been made, ASX anticipates that regulators would maintain confidentiality over the
specified information unless they determined it was appropriate in performing their functions to disclose it. However,
in the event a regulator determines not to maintain confidentiality in exercising its powers or functions,® there should
be a requirement in subsections 845G and 845H for the regulator to inform the body corporate to which the secrecy
determination relates in writing, as soon as is practicable (as the exception in Listing Rule 3.1A.2 would cease to apply
once the information was no longer confidential).

Where information has been disclosed by a regulator in manner that cedes confidentiality (even if it is not “publicly
available” as contemplated under section 845D), the RBA should determine whether the secrecy determination should
continue to apply. In making this subsequent determination, the RBA should continue to have regard to continuous
disclosure obligations and consult ASIC.

Finally, ASX considers that the operation of subsections 845E (2),(4) and (5) should be strengthened by requiring the
RBA to have regard to continuous disclosure obligations and consult ASIC before allowing specified persons to disclose
specified information and when determining what conditions to impose on such disclosures.

10 provisions in the Australian Securities and Investments Commission Act 2001 (ASIC Act) and Reserve Bank Act 1959 (Reserve Bank
Act) (respectively) permit ASIC personnel to disclose information to performing their functions, and permit the RBA to disclose
information to a financial sector supervisory agency, foreign central bank, or other person prescribed by the regulations to assist
them to perform their functions or exercise powers, or where approved in writing by the Governor (or their delegate). For example,
see subsection 127(3) of the ASIC Act and subsections 79A(4),(5) and (6B) of the Reserve Bank Act.
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1.6.4 The interaction of section 849F with the continuous disclosure regime and misleading and deceptive
conduct laws should be clarified

ASX understands that section 849F provides protection from liability for not disclosing information in compliance with a
secrecy determination. However, in a period of stress there will likely be a number of announcements and statements
being made about ASX’s condition. ASX considers there may be a risk that a claimant alleges a breach of continuous
disclosure obligations, or misleading and deceptive conduct provisions, by reference to what was disclosed rather than
what was omitted. In other words, a claimant may allege that certain announcements or statements breached
continuous disclosure obligations or were misleading or deceptive, in circumstances where the information the subject
of the claim is directly related to the information specified in the secrecy determination.

ASX considers that a provision should be inserted into section 849F clarifying that, for the avoidance of doubt, in such
circumstances the protection applies.

Further, the protection from liability in section 849F should extend to all persons that fall within subsection 849F(1)(c),
irrespective of their knowledge of a secrecy determination. This will ensure effective protection is provided in a
situation where an officer or employee is alleged to have breached their continuous disclosure obligations or other legal
obligations (because of material disclosed or not disclosed), in circumstances where that officer or employee is unaware
of the existence of a secrecy determination.

Finally, in circumstances requiring resolution, there may be a leak of the subject matter to which a secrecy
determination relates. If a person subject to a secrecy determination is asked whether certain circumstances exist and
cannot give a truthful answer because of the secrecy determination, the response is likely to be misleading. In those
circumstances, section 849F is unlikely to provide protection, because it would be difficult to prove (and easy to
disprove) that the person is acting in good faith when being untruthful. We suggest that the explanatory materials
clarify that the protection in section 849F would apply to any misleading statement made to the extent necessary to
comply with a secrecy determination, and that in those circumstances good faith would be presumed.

1.7. Powers of the statutory manager

As articulated in the explanatory materials, statutory management involves a high level of intervention. The corollary to
such high level of intervention is appropriate protections and limits on the use of powers as a result of the intervention.
While the draft legislation contains a number of protections already, ASX considers there are additional limits that could
be imposed on the powers of the statutory manager to ensure the most efficient operation of the resolution regime.

1.7.1 The power to alter body corporate’s constitution under section 833C should only be available where
‘necessary’ to manage or respond to a condition in section 831A, not where it is merely ‘convenient’

Section 833C allows the statutory manager to amend a body corporate’s constitution, rules, or other arrangements for
governance if it is necessary or convenient for enabling or facilitating the performance of their functions and duties or
the performance of their powers under Part 7.3B, and it is reasonably appropriate to manage or respond to a condition
in section 831A being satisfied in relation to the licensee.

ASX accepts that a statutory manager may need to alter a body corporate’s constitution to effectively manage or
respond to a condition in section 831A in relation to the licensee. However, given the broad range of powers available
to a statutory manager and the impact on shareholders from the use of this power, a statutory manager should seek to
rely on other powers to achieve their objectives where possible. This power should be reserved for serious issues that
can only be resolved by amending the body corporate’s constitution.

Section 833C should be amended such that the statutory manager can only exercise this power if it is ‘necessary’ — not
merely ‘convenient’ — for enabling or facilitating the performance of their functions, duties, and powers under Part
7.3B. Similarly, it should be ‘necessary’ —not merely ‘reasonably appropriate’ —to manage or respond to a condition in
section 831A being satisfied in relation to the licensee. ASX considers that, given the impact of this on the body
corporate, these higher thresholds are appropriate for the use of such a significant power.
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1.7.2 Requirements that the RBA ‘reasonably believe’ a person subject to an information gathering power has
the relevant information or documents should be replaced with an obligation to comply to the extent
‘reasonably practicable’

The draft legislation provides for certain information gathering powers which come with criminal penalties for
non-compliance under proposed sections 833E and 844B. As drafted, the provisions risk subjecting persons to criminal
liability for failure to comply with a direction to provide information even where they do not have access to it. This is
because the RBA’s belief that the person has information may be reasonable, but incorrect. In such circumstances, a
person may be liable for non-compliance even where they are not legally able to comply.

To remedy this, the requirement that the RBA ‘reasonably believe’ a person have the specified information or
documents should be removed, and replaced with an obligation for the person subject to such a direction to comply
only to the extent that it is ‘reasonably practicable’ to do so. This would allow a person who does not have access to the
documents to be protected from liability without constraining the RBA’s ability to gather relevant information.

ASX would support an articulation of the ‘reasonably practicable’ qualifier that clarifies that it would be reasonable for a
person to comply with the direction if the person legally has access to the information or documents. ASX’s primary
consideration is removing the legal risk that a person is liable for non-compliance where they are genuinely unable to
comply with an information gathering direction.

1.7.3 The power to request information or documents in section 833E should be time limited

Section 833E allows the statutory manager to request information or documents from any person who has at any time
been an officer of the licensee or related body corporate under statutory management, and a failure to comply is an
offence.

A person who is not currently an officer would not legally have access to any of the entity’s systems or documents, and
will become more limited in their ability to provide accurate information as time passes. As such, ASX considers that the
power to request information from a person who has at any time been an officer of the entity is disproportionate, and
submits that the power to request such information should be limited to persons who had been an officer within the
previous three years.

1.8. Recapitalisation

1.8.1 Debt facilities should be specified in the regulations to allow debt capital to be raised in periods of stress
instead of being forced to raise equity capital only

ASX considers that it will be essential for both the crisis prevention and resolution powers to allow for the broadest
possible range of recapitalisation actions. Currently, sections 823F and 833D provide for recapitalisation — under a
pre-crisis direction and statutory management, respectively — via the issuance of shares or rights to acquire shares. ASX
submits that recapitalisation should not be limited to equity instruments, but that debt instruments should also be
available both before and after a condition in section 831A has been met.

In either case, the facility should have access to the broadest possible range of funding options to ensure that funding
can be obtained on the most favourable terms possible in the circumstances. This would provide the most flexibility in
periods of stress, when optionality will be particularly useful to ensure the CS facility’s continued operation.

ASX submits that two changes to the exposure draft legislation should be made to implement these suggestions. First,
section 833D should be amended to allow a statutory manager to issue a broader range of capital instruments than
those currently listed — specifically, including debt instruments. This could be done either by listing such capital
instruments in section 833D(1), or introducing a regulation-making power like that provided for in section 823F(1)(c)(iii)
and then prescribing debt instruments for the purposes of 833D(1).

Second, section 823F should be amended to allow the RBA to direct a licensee to raise capital while allowing the
licensee to choose the optimal funding source in the circumstances, whether debt or equity. This is because the
licensee is better placed to assess the benefits of different funding options than the RBA. This change would ensure that
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the licensee has access to the broadest and most flexible range of funding options to comply with a direction, improving
the chances that a crisis can be averted.

Guidance could also outline other types of instruments — such as repurchase agreements with the RBA over Australian
Government Securities — which may be available but which are not prescribed (for example, in a broader financial crisis
that satisfies a condition in section 831A but which also requires the RBA to act as a lender of last resort).
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2. Crisis prevention — RBA powers

Schedules 1 and 2 provide the RBA with enforcement powers with respect to its role in supervising CS facilities to
mitigate the risk of a crisis occurring. In light of the purpose of the resolution regime to ensure stability of the financial
system in Australia and continuity of critical services, the proposed new powers for the RBA to prevent a crisis from
crystallising are a logical part of the toolkit for the RBA.

ASX has provided comment below on certain elements of the crisis prevention measures, which are designed to ensure
that the law operates effectively in line with the policy intent, with clarity and without duplication.

2.1. Pre-crisis directions powers

2.1.1 The directions power in section 823FA should be limited to comply with standards made under 827DB
only

Section 823FA(1) allows the RBA to give directions to a CS facility licensee or a related body corporate to take specified
measures to:

a) comply with all or part of one or more standards in force under section 827DA (resolvability standards) if the
RBA believes the entity is not complying with those standards; or

b) manage or resolve an impediment to the effective management of or response to a crisis condition in section
831A being satisfied in relation to the licensee, if the RBA believes the entity has not or is unlikely to do all
things practicable to manage or resolve the impediment.

Section 827DA in turn allows the RBA to make standards for the purposes of ensuring that CS facility licensees and their
related bodies corporate conduct their affairs in a way that would assist the RBA to manage or respond to a condition in
section 831A being satisfied in relation to a CS facility licensee.

The directions power in 823FA(1)(b) effectively allows the RBA to impose obligations of a kind contemplated under
section 827DA (resolvability standards). ASX considers that the directions power should not overlap with the scope of
the resolvability standards. The power to determine resolvability standards incorporates certain consultation and other
administrative law obligations that apply to legislative instruments, which would be bypassed under a direction.

Moreover, a number of crisis powers provide regulatory tools to deal with impediments to the management or
response to a condition in section 831A being satisfied. These include powers to give directions (section 844A) or
appoint a statutory manager (given their wide range of powers, particularly under sections 833A and 833C). As such,
there is no clear case for the RBA to bypass the process for making resolvability standards by issuing a direction under
823FA(1)(b).

ASX submits that the scope of section 823FA should be limited to directions to comply with the resolvability standards
only. This would be consistent with other RBA directions powers, such as under section 823DB, which are limited to
directions to comply with licence obligations or the FSS.

2.2. Notification requirements

Proposed Subdivision AA introduces a number of new notification obligations on licensee and related bodies. ASX
understands that these will be important to give regulators visibility of risks before they crystallise. ASX has identified
the following potential issues with the operation of the notification requirements.

2.2.1 The notification requirement for the sale of shares appears to be limited to where a statutory manager
has issued a recapitalisation direction

Proposed section 821H(1)(c) as drafted would seem to limit the notification obligation to circumstances where a
statutory manager has been appointed. The drafting provides that a body corporate must notify the RBA immediately
after the body corporate forms an intention to enter into a transaction to do any act referred to in section 833D(1)
(powers of the statutory manager to facilitate recapitalisation).
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Given subsection 833D(1) specifically refers to actions carried out by a statutory manager, and not a CS facility licensee
operating normally, ASX considers this section may only operate to require a statutory manager to notify the RBA when
it carries out a recapitalisation action under that section. This appears contrary to the intention of this section to
operate as a mechanism to give the RBA visibility of changes to the financial position of a CS facility licensee before a
statutory manager is appointed.

If the intention is to impose a notification obligation on CS facilities recapitalising before the appointment of a statutory
manager, then the provision should be redrafted to clarify this by removing the reference to section 833D(1).

2.2.2 The notification requirement for sale of shares should be subject to a materiality threshold

ASX submits that recapitalisation actions should only enliven a notification obligation where the recapitalisation is
material to a licensee’s financial position. This is because there are various types of such transactions that would not be
expected to materially change a licensee’s financial position, such as dividend reinvestment plans. ASX considers that
these types of share issues should not be captured by the notification obligation.

2.2.3 The notification requirement for developing a plan for restructuring should be subject to a materiality
threshold

Proposed subsection 821H(1)(e) requires a CS facility licensee or a related body corporate to notify the RBA if it forms
an intention to develop a plan to restructure. This would require notification at a very early stage, before any formal
decision has been taken by the entity to consider restructuring.

ASX submits that this is unnecessarily early in the process for considering a restructure, particularly in light of
subsection 821H(1)(d), which captures the moment a body corporate forms an intention to propose a scheme for the
reconstruction of the body corporate.

ASX suggests that the notification requirement only applies when one or more defined options to restructure the body
corporate are being considered. This would avoid an entity needing to notify the RBA where it is contemplating
exploring options for a restructure which may or may not eventuate.

2.3. Financial Stability Standards (FSS)

The draft legislation includes amendments to implement CFR’s recommendation to remove the qualification on the
obligation to comply with the FSS to the extent that it is ‘reasonably practicable’. CFR, in its July 2020 Advice to
Government expressed concern that the meaning of this qualifier is open to interpretation, and it may prevent the
effective exercise of the related directions power. CFR also suggested that the qualifier means that in some situations it
may be difficult to establish whether an entity has breached its FSS compliance obligations and may limit the
enforceability of the FSS, as an entity may argue that remediation actions are not ‘reasonably practicable’.

The explanatory materials to the draft legislation focuses on the potential to prevent the effective exercise of the RBA
issuing directions to comply with the FSS, as the direction could be challenged on the basis that the measures to
achieve compliance exceed what is reasonably practicable for the CS facility licensee.

ASX notes that the qualifier will remain for the obligation to do all things to reduce systemic risk.
2.3.1 The ‘reasonably practicable’ qualifier should be retained

Compliance with an obligation to the extent that it is reasonably practical is an objective test applied to a number of
obligations across various areas of law. It allows compliance with an obligation to work practically, without becoming an
offence of absolute liability.

The qualifier is particularly important with respect to the obligation to comply with the FSS, as these standards are
wide-ranging and designed to cover a broad range of FMIs. As a product of their drafting, it is possible to conceive of
circumstances in which it would be practically impossible for a licensee to comply with a specific standard or part of a
standard. This could include situations where a change in external circumstances requires modification to the
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arrangements to comply with the FSS, which takes time to implement properly, or a different approach to compliance
with the FSS is a required. In those circumstances, the ability for the RBA to issue a direction to the licensee would have
no impact, as there is no ability for the licensee to comply. As such, it is appropriate for the obligation to comply with
the FSS to be expressed as an obligation to comply to the extent that it is reasonably practicable.

ASX notes that the qualifier is not inconsistent with other obligations imposed on licensed entities in the Corporations
Act, including:

e The obligation on a market licensee to the extent that it is reasonably practicable to do so, do all things necessary
to ensure that the market is a fair, orderly and transparent market (section 792A)

e The obligation on a CS facility licensee to the extent that it is reasonably practicable to do so, do all things necessary
to reduce systemic risk (821A(1)(aa))

e The obligation on a CS facility licensee to the extent that it is reasonably practicable to do so, do all things necessary
to ensure that the facility’s services are provided in a fair and effective way (821A(1)(a))

Guidance from regulators regarding the limits to the interpretation of ‘reasonably practicable’ would be beneficial to
align expectations to situations where it is practically not possible to comply.

If the ‘reasonably practicable’ qualifier is removed, ASX submits that the RBA should provide guidance indicating its
approach to circumstances where it is practically impossible for a licensee to comply strictly with the FSS, including
where arrangements to comply with a Standard may take time to implement.
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3. Enhancing and streamlining ASIC’s licensing and supervisory powers

Schedule 2 of the exposure draft legislation provides for new and enhanced regulatory powers for ASIC in relation to
FMI entities. Schedule 3 transfers certain existing Ministerial powers relating to the licensing and supervision of CS
facilities and financial markets to ASIC and the RBA.

ASX broadly supports the changes proposed throughout Schedule 2 and 3 of the draft legislation. Comments are
provided below on a limited number of elements of Schedules 2 and 3 where it is considered that improvements to the
law or additional guidance could be provided to enhance the effectiveness of the reforms.

3.1. CSfacility rules
3.1.1 The power to make CS facility rules should be consolidated with the power to make CS services rules

Proposed section 826H provides for ASIC to make CS facility rules. While ASX appreciates that this rule-making power is
intended to operate differently to the CS services rulemaking power, there is nevertheless significant practical overlap
between them. The CS services rules may cover the ‘activities, conduct, and governance of CS facility licensees in
relation to CS services’,** while the CS facility rules may be made for the purpose of ‘promoting the provision of fair and
effective services by licensed CS facilities.”*? The CS facility rules may bind participants,'® whereas the CS services rules
cannot (unless and until regulations prescribing participants are made).**

The distinction between these two rulemaking powers creates unnecessary complexity, and ASX considers that these
rule-making powers should be consolidated into a single rulemaking power. While this may expand the scope of the
rule-making power as it applies to participants, ASX submits that this can be addressed with guidance clarifying the
rules which would be made for participants and those which would be made for CS facilities. Consultation requirements
and Ministerial consent would also operate as a check on the use of such a rulemaking power being used beyond its
intent. This would significantly reduce the complexity of the regulatory framework without undermining the purpose of
these rulemaking powers or their ability to realise their underlying policy goals.

3.1.2  ASX supports the inclusion of appropriate checks and balances around making of the CS facility rules

Under proposed section 826M, ASIC must not make CS facility rules unless ASIC has consulted the public, the RBA, and
any other person as required by regulations. ASX supports this requirement for consultation on the CS services rules,
and notes that such a requirement ensures:

o Evidence-based rule making. Any CS facility rules that are made by ASIC will be made after public and stakeholder
engagement, ensuring that ASIC will understand the likely effect of the proposed rules, including any potential
impacts on stakeholders.

o The objects of the CS facility rule-making framework are met. Consultation will allow ASIC to determine whether a
proposed CS facility rule will promote the provision of fair and effective services by licensed CS facilities.

e Increased transparency. Consultation allows stakeholders to understand ASIC’s approach to the rules, and will
ensure that rules have been made with sufficient and relevant evidence.

« Appropriate scrutiny of delegated legislation. As recognised by the recent Australian Law Reform Review report on
the financial services and corporations law, meaningful consultation is an important process-oriented safeguard on
the exercise of delegated legislative power.

ASX also supports the proposed additional safeguards in the rule-making framework, including that the CS facility rules
must be consented to by the Minister under section 826N and that CS facility rules are subject to oversight by the
Parliament due to their nature as legislative instruments. This ensures an appropriate level of scrutiny by Parliament.

11 Corporations Act, section 828A(1)(a).
12 Proposed section 826H.

13 proposed section 828J(1)(b).
14Corporations Act, section 828A(1)(b).
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3.2. Ownership of widely held market bodies
3.2.1 ASX supports the changes to streamline the widely held market body provisions

The widely held market body provisions are an important check on a person’s ability to gain a significant stake in
Australian FMIs. Alongside the fit and proper provisions in Part 7.4 of the Act, these provisions ensure that Australian
FMIs are not subject to inappropriate control or influence. Nevertheless, the process for approval to exceed the voting
power limits specifically applicable to ASX under the current widely held market body provisions is onerous, requiring a
regulation to be made granting approval.

ASX supports transitioning to a Ministerial approval process for persons seeking to take a significant stake in all widely
held market bodies, including ASX Limited. Repealing the bespoke ASX Limited provision ensures regulatory consistency
with the broader the process for widely held market bodies, is consistent with the Financial Sector Shareholdings Act
1998 (FSSA), and will streamline the process for interested parties seeking to take a significant portion of voting power
in ASX.

3.3. Fit, proper, competent and capable standard and FMI banning orders

ASX supports the proposed amendments to implement a fit, proper and competent standard for individuals performing
certain roles or carrying out certain functions in licensed entities. Key individuals responsible for making decisions in
FMIs should have the appropriate skills and be of good character given the critical role these entities play.

‘Fit and proper’ is a well-understood term, used throughout the financial services law and more broadly in Australian
law. Section 913BA of the Corporations Act sets out a fit and proper person test, and ASIC has also issued guidance on
what is meant by ‘fit and proper’ in a range of contexts. ‘Fit, proper and competent’ is the standard applied in the UK by
the FCA for the Senior Managers Regime. However, the application of the proposed ‘fit, proper, competent and
capable’ appears to be novel for Australia, and the explanatory materials for the FMI reforms provides little explanation
of what is considered ‘competent’ and ‘capable’ for the purpose of complying with the new standard.

3.3.1 Clarity regarding whether ‘capable’ forms part of the standard

The draft legislation creates a new general licence obligation in 792A(1)(ha) which provides that the licensee must take
all reasonable steps to ensure that each individual performing the role of core officer must be ‘fit, proper, capable and
competent’ for that role. The explanatory materials refer largely to a new fit, proper and competent standard.

Proposed section 853H sets out ASIC’s power to make FMI banning orders against an individual in a number of
circumstances, including where ASIC has reason to believe that the individual is not adequately trained, or is not
competent, to perform one or more functions as a core officer of an FMI licensee or control an FMI licensee. ASIC's
power to ban individuals for inadequate training suggests there is an intention to include capability as a part of the new
standard for core officers.

Clarity on the content of the standard is sought given the lack of reference to ‘capable’ in the explanatory materials.
ASX is interested in particular to understand the criteria that would satisfy each of the ‘capable’ and ‘competent’
elements of the standard, and how they are differentiated. ASX considers that meeting a ‘competent’ standard would
inherently satisfy a capability requirement.

3.3.2 Guidance from regulator on expectations around the standard

CFR’s 2021 Response to Consultation noted that ASIC is able to issue guidance to provide clarity and assist industry in
complying with fit and proper requirements. There are precedents in other regulatory contexts which provide examples
of regulatory guidance on fit and proper criteria. This is particularly important as the standard in the draft legislation
goes beyond the well-understood concept of ‘fit and proper’ and there is no guiding material in an Australian context
on the expectations for meeting a ‘capable and competent’ standard.
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ASX would find it useful for guidance material to published by ASIC ahead of the application of the new standard,
setting out clear expectations for meeting the new standard, and in particular, the ‘capable’ and ‘competent’ limbs.

3.3.3 Clarity on application to core officers

The new standard and FMI banning powers apply to ‘core officers’ of a licensed entity, defined with reference to the
existing definition of ‘officer’ in section 9AD of the Corporations Act. ASX notes explanatory materials at paragraph 3.94
provides that “a core officer is a person covered by paragraphs (a) and (b) of the definition of officer, that is a director
or alternate director of a corporation or a person commonly known as a shadow director of a corporation.”

ASX’s understanding of paragraphs (a) and (b) of the definition of officer in section 9AD extends beyond a director,

alternate director or shadow director, and also includes:

e Asecretary

» A person who makes, or participates in making, decisions that affect the whole, or a substantial part, of the
business of the corporation; or

e A person who has the capacity to affect significantly the corporation's financial standing

ASX understands that this definition extends to key senior executive staff, consistent with CFR’s recommendation that
the fit and proper standard should apply in respect of those ‘involved in’ a licensed entity.

Clarity is sought via the explanatory materials about the group of individuals to which the fit, proper and competent
standard applies.
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ATTACHMENT B: — ASX comments on specific provisions of the draft legislation

ASX submission reference

Draft legislation

reference

ASX comment

1.1 The RBA should have regard to
the impact on participants and
shareholder value as secondary
objectives

830B

The objects provision should be expanded to include two
additional secondary objectives:

(a) theimpact on participants in the CS facility, and
any impact on end users (investors/beneficial
owners) from the use of powers under Part 7.3B;
and

(b) shareholder value in an entity subject to the use of
powers under Part 7.3B.

These should not operate to defeat the exercise of any
power in line with the primary objectives, but should guide
the resolution authority or statutory manager where they
have a choice about which power to deploy to meet the
primary objectives.

1.2.1 Trigger for exercise of
resolution powers should be linked
to the threat

831A

The events listed in section 831A should be linked to a
‘threat’ to financial stability or continuity of critical CS
services, rather than a ‘likely threat’. The word ‘likely’
should be removed.

1.2.2 Threshold for exercising
powers in respect of a related body
corporate should be higher and more
targeted

831A

The type of related bodies corporate the resolution powers
may be exercised in respect of should be limited to a
related body corporate that provides services that are, or
conducts business that is, essential to the capacity of the CS
facility to maintain its operations, consistent with the
Banking Act 1959.

Subsections 831A(1)(j), (k), (I) and (m) should be amended
so that the appointment or possible appointment of an
external administrator to a related body corporate of a CS
facility licensee, or ‘any other act or thing’ done by a related
body corporate of a CS facility licensee (for subsection (m)),
must pose a threat to

“the ability of the CS facility licensee to provide
one or more clearing or settlement services in a
way that causes or promotes stability in the
Australian financial system”

before it will allow the exercise of resolution powers.

1.2.3 Effect of exercise of resolution
powers on related bodies corporate
should be considered

NA

ASX considers that an obligation should be included in the
primary legislation that requires the RBA, in deciding to
exercise any powers under this Part 7.3B, to have regard to
minimising the effect of the resolution powers on related
bodies corporate of the licensee. The impact of any
resolution actions on related bodies corporate should also
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ASX submission reference Draft legislation ASX comment

reference

be detailed in guidance developed by the RBA to support
the implementation of the regime.
1.3.1 The prohibition on officers 834A The exemption in 834A(3) should be expanded to capture
performing their functions and the exercise of functions, duties or powers by operational
carrying out their duties should not and risk management staff in good faith and the ordinary
apply to key operational staff course of business.
1.3.2 CS facilities enjoying the 841A Subsection 841A(12) should be expanded to cover rights to
protection of a stay under section advances of money under risk management, default
841A must be able to access risk management or recovery arrangements against all parties
management, resolution and rather than only against related bodies corporate.
recovery tools
1.3.3 Continuation of the provision NA There is no equivalent in the proposed stays to s15BD of
of essential services the Banking Act that supports the continuation of essential
services to a bank in circumstances where a statutory
manager has been appointed and the bank owes an
amount to the supplier of the essential service before the
day the statutory manager took control of the bank’s
business. ASX recommends that an equivalent stay be
included in relation to a CS facility licensee.
1.3.4 Clarity on the extent of dealing 834B Given the significant implications for both the transactions
with a body corporate’s property themselves and the officers and employees involved in
these activities, ASX submits that consideration be given to
providing an exception for dealings in property of the CS
facilities that occur in the ordinary course of business.
1.3.5 ASX supports the Payments 841C The interaction between the stays and the protections
Systems and Netting Act 1998 under the PSNA should be clarified by by the amending the
prevailing over proposed Part 7.3B 841A Corporations Act to state that, to the extent of any
847B inconsistency between any section in Parts 7.3 or 7.3B (or
Chapter 7 or the Corporations Act more generally), the
PSNA prevails to the extent of any inconsistency and
identifying in the PSNA all the provisions listed above as
“specified provisions” (not “specified stay provisions”).
In addition, in respect of the stays in sections 841A and
847B, the legislation should expressly exclude the certain
contracts, agreements and arrangements.
1.4.1 Minister’s power to determine 837A Provisions allowing the Minister to determine that they
consent to a compulsory transfer is 8378 need not consent to a transfer under either section 837A or
not required should be removed 837B should be removed to ensure appropriate oversight.
1.4.2 Exceptions to need to obtain 849D The exception to the need to obtain an expert report
expert report on fair value of assets should be removed, and replaced with a provision clarifying
prior to recapitalisation or transfer that a transfer may be effected before an expert report is
of assets should be removed obtained, but that the expert report must be obtained
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reference

within a reasonable period of time after the transfer or
recapitalisation is effected.

A provision should be inserted clarifying that an expert
report obtained after a transfer has been effected must be
based on the financial information of an entity subject to a
transfer immediately before the transfer took effect

1.4.3 Asset holders should be able to 849G This section should be expanded to allow for compensation
access compensation for the for any disposal of property on other than just terms that is
difference between the realised a result of the exercise of powers under Part 7.3B.

value of assets subject to a
compulsory transfer and fair value

1.5.1 Section 849F should protect 849F Directors should not be liable for breaches of their duties
officers from liability when subject while the entity is subject to statutory management on the
to statutory management basis that a director may held liable for taking an action

approved by a statutory manager (but which they might not
otherwise take, or may take in connection with a series of
related actions) which is subsequently held to be in breach
of their duties and obligations.

1.5.2 The ‘reasonable’ qualifier in 849F The requirement that an act be ‘reasonable’ before it

section 849F should be removed qualifies for protection under section 849F should be
removed.

1.5.3 The burden of proof that a 849F(1) This section should be amended to clarify that the burden

person failed to act in good faith of proving a person failed to act in good faith should lie with

should lie with the plaintiff the plaintiff.

1.6.1 The legislation should explicitly 845A The legislation and explanatory materials should stipulate

require the RBA to have regard to that, prior to making a secrecy determination, the RBA

continuous disclosure obligations must have regard to continuous disclosure obligations.

and consult ASIC before making

s The RBA should also be required to consult ASIC prior to
secrecy determinations

making a secrecy determination.

1.6.2 Secrecy determinations should 845A A secrecy determination made under section 845A should
apply from the time they are given apply from the time it is given to a body corporate or

to the body corporate to which they 8458 person subject to it, rather than from the time it is made,
relate 844D and continue to apply until revoked or varied.

Subsections 845B(2) and 844D(2) should include the timing
for when a variation or revocation decision is given, in
similar terms as subsection 845A(3), which requires the RBA
to give a body corporate a copy of its determination “as
soon as practicable after making” the determination.
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1.6.3 Exceptions to secrecy 845D Section 845D should be expanded so that information
determinations should be clarified subject to a secrecy determination is discloseable, so far as
845E . .
it becomes public other than as a result of a breach by
845G those subject to the determination.
845H Subsections 854E (2),(4) and (5) should be revised so that

the RBA must have regard to continuous disclosure
obligations and consult ASIC before allowing specified
persons to disclose specified information and when
determining what conditions to impose on such disclosures.

Sections 845H and 845G should be expanded so that:

e aregulator who has disclosed information (in the
exercise of its powers or functions) is required to
inform the body corporate to which the secrecy
determination relates in writing, as soon as is
practicable (noting that the information would no
longer be confidential and the exception to disclosure
in Listing Rule 3.1A would cease to apply).

e where information has been disclosed by a regulator in
manner that cedes confidentiality, the RBA is required
to determine whether the secrecy determination
should continue to apply (and in doing so, should have
regard to continuous disclosure obligations and consult

ASIC).
1.6.4 The interaction of section 849F 849F An ‘avoidance of doubt’ provision should be inserted
with the continuous disclosure clarifying that section 849F applies to information which
regime and misleading and deceptive may be alleged to be misleading or deceptive, in
conduct laws should be clarified circumstances where the information the subject of the

allegation is directly related to the information specified in
the secrecy determination.

The explanatory materials should also clarify that the
protection in section 849F would apply to any misleading
statement made to the extent necessary to comply with a
secrecy determination, and that in those circumstances
good faith would be presumed.

1.7.1 The power to alter body 833C Section 833C should be amended such that the statutory
corporate’s constitution under manager can only exercise this power if it is ‘necessary’, not
section 833C should only be merely ‘convenient’, for enabling or facilitating the
available where ‘necessary’ to performance of their functions, duties, and powers under
manage or respond to a condition in Part 7.3B or to manage or respond to a condition in section
section 831A, not where it is merely 831A being satisfied in relation to the licensee.

{ H Jy
convenient L .
Similarly, it should be ‘necessary’, not merely ‘reasonably

appropriate’ to manage or response to a condition.
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1.7.2 Requirements that the RBA 833E The requirement that the RBA ‘reasonably believe’ a person

‘reasonably believe’ a person subject 844B has specified information or documents before it can use an

to an information gathering power information gathering power under sections 833E or 844B

has the relevant information or should be removed and replaced with an obligation on a

documents should be replaced with person subject to such a power to comply only to the

an obligation to comply to the extent extent that it is ‘reasonably practicable’ to do so.

‘reasonably practicable’

1.7.3 The power to request 833E The information gathering power in section 833E should be

information or documents in section limited to persons who have been officers in the past three

833E should be time limited years.

1.8.1 Debt facilities should be 823F A regulation-making power should be included for the

specified in the regulations to allow purposes of section 833D and debt instruments should be

the RBA or a statutory manager to 833D prescribed for the purposes of sections 823F and 833D.

raise debt capital in periods of stress

instead of being forced to raise

equity capital only

2.1.1 The directions power in section 823FA The power to issue directions under section 823FA(1)(b)

823FA should be limited to comply should be removed.

with standards made under 827DB

only

2.2.1 The notification requirement 821H The scope of section 821H(1)(c) should be clarified by

for the sale of shares appears to be amending or removing the reference to ‘an action referred

limited to where a statutory to in paragraph 833D(1).

manager has issued a

recapitalisation direction

2.2.2 The notification requirement 821H Recapitalisations should only trigger a notification

for sale of shares should be subject obligation under section 821H where they are material.

to a materiality threshold

2.2.3 The notification requirement 821H Restructuring plans should only trigger a notification

for developing a plan for obligation under section 821H where they are material.

restructuring should be subject to a

materiality threshold

2.3.1 The ‘reasonably practicable’ 821A The ‘reasonably practicable’ qualifier on the obligation to

qualifier should be retained comply with the Financial Stability Standards under section
821A should be retained.

3.1.1 The power to make CS facility 826H The power to make CS facilities rules under section 826H

rules should be consolidated with should be consolidated with the power to make CS services

the power to make CS services rules rules under section 828A.

3.1.2 ASX supports the inclusion of 826M ASIC supports the inclusion of appropriate safeguards in the

appropriate checks and balances CS facility rule-making framework, including requirements

around making of the CS facility rules for consultation and Ministerial consent.
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3.2.1 ASX supports the changes to DivliPt7.4 ASX supports transitioning to a Ministerial approval process
streamline the widely held market for persons seeking to take a significant stake in all widely
body provisions held market bodies, including ASX Limited.
3.3.1 Clarity regarding whether 853H ASX seeks clarity in the explanatory materials about
‘capable’ forms part of the standard whether ‘capable’ forms part of the standard.
3.3.2 Guidance from regulator on N/A ASX would find it useful for guidance material to published
expectations around the standard by ASIC ahead of the application of the new standard,

setting out clear expectations for meeting the new
standard, and in particular, the ‘capable and competent’

limbs.
3.3.3 Clarity on application to core Explanatory ASX seeks clarity in the explanatory materials about the
officers Materials individuals to which the fit, proper, competent and capable

standard applies.
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